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AND 
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IN 


1803. 


Hilary  Term, 


In  the  Forty-second  Year  of  the  Reign  of  George  III, 


Batten  v.  Harrisok  Gent,  One,  S;c.  Jan.  ^ruu 

A  RULE  Nisi  had  been  obtained,  calling  upon  the  Plaintiff  to  Notice  ofese- 
■^  shew  cause  why  a  writ  of  inquiry  executed  in  this  cause  ^^Muriy^n 
should  not  be  set  aside  for  irregularity.    The  irregularity  com-  **  Tuadmf  tlie 
plained  of  was,  that  the  notice  of  executing  the  writ  of  inquiry  janua^'m" 
received  by  the  Defendant  was  for  "  Tuesday  the  14th  day  of  »taiit,*'  when 
January  instant;"  whereas  the  14th  of  January  fell  on  a  Thurs-  Jmumryfeil^m 
day^  and  on  which  day  the  writ  of  inquiry  was  in  fact  executed.  »  Thundmf, 
It  appeared  that  on  the  morning  of  Thunday  the  14th  the  dajUt^wri^of 
Plaintiff^«  attorney  met  the  Defendant,  who  told  him  that  his  inquiry  was 
notice  was  irregular  and  he  should  not  attend  the  inquiry,  but  c^qiLb, 
did  not  point  out  to  the  Plaintiff^s  attorney  what  the  irregularity  refused  to  set 

^  ^  ^  o  -F   a«dciheo»e- 

^*^*«  cutionofthe 

tVilliams  Serjt.  now  shewed  cause  against  the  rule,  and  con-  wriiofinqiiiry 
tended  that  the  Court  w<Jlild,  by  rejecting  the  word  "  Tuesdays  as  i^Jriiylbut  iS^ 

iected  *<  Tttc*^ 
day'*  as  surplusage,  it  appearing  that  the  Defendant  was  not  mislead  tbertby* 

VOL.  III.  B  surplusage. 
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1802.  surplusage,  cure  the  irregularity,  and  observed  that  it  was  not 
necessary  for  the  Plaintiff  to  have  done  more  than  mention  the 
day  of  the  month,  without  introducing  the  day  of  the  week.  He 
HA^BMoir.  cited  Doe  d.  Duke  of  Bedford  v.  Kightfey,  7  Term  Rep.GS. 
where  the  Court  of  Korg's  Bench  held  a  notice  to  quit  at  ^'Lady* 
day  which  will  be  in  the  year  1795,"  the  same  being  delivered  at 
Michaelmas  1795,  to  be  sufficient  to  support  an  ejectment,  the 
year  1795  being  rejected  as  impossible. 

Clayton  Serjt.  contra  insisted  that  the  Court  would  npt  go  out 
of  its  way  to  vure  an  irregularity  arising  from  negUgenoe^  ^d 
that  if  they  must  reject  either  tiie  day  of  the  month  or  the  day  of 
the  week  inserted  in  the  notice  in  order  to  make  it  sensible,  they 
would  not  reject  that  which  would  operate  as  a  punishment  upon 
the  Defendant  who  had  not  I^eea  irregular. 

Lord  Alvanley  Ch.  J.  It  is  clear  that  the  Defendant  was 
not  misled  by  this  error  in  the  notice,  but  that  relying  on  the 
irregularity  he  neglected  to  attend  the  execution  of  this  writ  of 
inquiry.  But  though  'fues^tf  was  by  a  clerical  mistake  intro- 
duced instead  of  Thursday,  yet  the  notice  being  for  **  Tuesday 
the  14th  of  January  instant  "agiven  day  does,  seem  to  be  thereby 
pointed  out.  The  case  of  the  notice  to  quit  appears  to  me  a 
very  strong  authority  in  favour  of  our  rejection  of  the  word 
**  Tuesday,**  and  thvs  iBakii^  it  areguhurjiotice  of  a  writ  of  in- 
quiry to  be  executed  on  the  14th  of  January.  Therefore  as  the 
Defendant  is  not  stated  to  have  sustained  any  injury  by  his  non- 
*  attendance  at  the  execytiom  af  the  writ  of  inquiry,  \  think  it 

ought  not  to  be  set  aside. 

RooKE  J.  (a)  If  it  were  i\ot  for  the  case  of  Poe  v,  Kigitley 
I  should  be  disposed  to  listeda  to  the  objection  t^en  to  tt^e  exe^ 
Gution  of  this  writ  of  inquiry,  however  strict  and  tephnicai  i^ 
Qiay  be.  But  since  that  case  the  pomt  does  not  appear  to  ma 
to  be  altogether  res  Integra,  and  I  think  therefore  we  are  war* 
ranted  in  rejecting  as  surplusage  the  word  '*  Tuesday**  in  this, 
notice,^  in  the  same  way  as  the  Court  of  Kwg*s  Bench  r€^te4 
an  impossible  year  in  a  notice  to  quit  in  order  to  support  an 
ejectment.  Tkeday  of  the  week  need  not  have  been  introduced 
into  the  notice,  and  if  rejected  wiU  leave  it  a  good  notice  ffpir  the 
14th  of  Jannafy, 

Ch AMBRE  J.  I  entertain  some  doubt  upon  this  point.  It  ii^ 
certainly  of  very  great  importance  to  parties  that  they  should  h^ve 

(m)  Mr.  Justice  Heath  was  prevented  ffora  attending  in  Court  by  indisposition  anttl 
•  the  9tli  of  Feffruary, 

due 
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due  fQti(:e  of  tl>^  time,  at  lyhich  tlicV*  r\g;bt$  ar^  to  be  discussed;       18(^ 

and  if  t-jxe  j;io]tipe  givei^  Ijp  iixsuffi(;iejjt  they  are  Entitled  ^  ayai^ 

ihevfkpehes.of  th^tt  insufiicieocy.    The  ,casa  of  Doe  v.  J^J^^lhff 

does  not  appear  to  me  apalQgou3»  because  that  beijig  a  notice  t^    Hahmsq^t 

quit,  it  was  quite  obvious  to  the  teuaut  that  it  ^.as  giypn  .with  f 

vie^  to  detenuine  tbe  holding  betweei^  .b^nvsolf  fipd  his  )aQ4!pnJI| 

firom.9  certain  period  not  pnjved  at  the  .tiin^  qf  the.  delivery  of 

the  potice,  and  that  therefore,  the  insertion  of  the  past  year  was^ 

a  m^r^  mistake.    I  think  however  that, (.lie  no^^  in  this  oas^ 

could  not  well  be  understood  to  be  a  i)o,tice  (or  any.  other  ^Ijo^. 

than  the  14th  of  January.    Leave  pni  any  other  .word  thsfff^ 

*/  Tut^dagf^  and  the  i^otice  iv ill  be  mere  no^^nse.   If  therefpjrgi 

U  could  mi  mislead  ,the  Defendant,  and  there  be  no  other^.if  f^; 

of  making  the  notice  intelligi))le  than  by^triking  out  tiie  ^9;rd 

**  Tutsiiofft^  I  think  the  Defendant  is  npt  entitled  U>  hav^. ^^^ 

irrit  qf  inqiury  set  as^de.  JBfile  dischar^^ed^ 


.    ^^ 


D  KFyLjs  r*  Pa  urt.  /«.  nth 

Tj^His  was  an  action  on  a  policy  of  insnranpe  upon  goods  on  IfaHcenccb© 
"*   board  the  Friendlffke  lost  or  not  lost  at  and  from  Jiofterdrm  tllS^iSkoi 
to  iLondon  against  all  rbks,  British  captures  Included.     Tlie  de-  vcrnment  byil. 
claration,  after  setting  out  the  policy,  and  making  the  usual  aver-  iJi'S^l'^" 
ments,  alleged,  that  the  Friendtyke,  with  the  said  ^oods  on  board,  cnimtry  m  ilx 
was  captured  on  the  high  seas  by  the  French ;  and  that  at  the  I^jm ihould 
time  of  the  sailing  of  the  said  vessel  with  the  goods  onboard  upon  he  spodfied  in 
the  voyage  aforesaid,  thePlaintifFhad  the  leave  and  licence  of  oujr  jng^lJid^cISdi 
Xord  the  King  for  bringing  the  said  goods  and  n^rchandises  in  be  imported  on  ^ 
the  said  vessel  from  Rotterdam  aforesaid  to  London  aforesaid.      ihcsix^sWoson 
The  Defendant  having  pleaded  the  general  issue,  the  cause  came  acconntof  B. 
on  to  be.tried  before  Lord  Alvanfey  Ch.  J.. at  the  Guifdhall  Sii-  ^{^l^  sereral 
tings  after  last  Michaelmas  Term,  when  it  appeared  that  Messrs.  bills  of  lading 
Bridge  and  Smithy  merchants  of  London,  on  the  21st  February  JhelrrespectlTe 
1801,  obtained  a  licence  from  the  Crown  ^n  the  following  terms':  goods,  and  one 
"  George  the  Third,  ^c.  To  all  commanders  of  our  ships  of  war'  {Sing  for  the 
and  privateers,  and  all  others  whom  it  may  concern,  greeting':  whole  cargo  be 
Our  will  and  pleasure  is,  that  you  permit  Messrs.  Bridge  and  ^),ole  cargo 
Sniithf  or  their  agents,  or  the  bearer  of  their  bills  of  lading  oil  ^»*'  ^^ 
board  six  ships,  the  names  of  which  they  are  unable  to  set  forth, 

•  Vide  Barlow  ▼.  M'Jntmh,  t$  Knsft^^tl.  MmntUt  r. T^iiMi,  1^  Eaat,  fk^T.  Ifife 
▼.  Wu^ers,  sTnunt.  248.  Fatfler,  BourHiUon,  3  Taunt.  546.  Morgan  r,  OstDald» 
3  Taul'it.  554.     De  Tmtet  v.  tayhr,  4  Tannf.  23J. 
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DirtLia 

0.     ' 


CASES  IN  HILARY  TERM 

1^3.  the  same  being  Ameriean^  Prussian^  or  belonging  to  any  of  the 
Hans  Towns,  to  import  without  molestation  from  Rotierdam, 
Amsterdam,  and  Dort,  to  the  port  of  London,  snch  quantity  of 

PAaar.  flax,  flax  seeds,  clover  and  other  seeds,  madders,  Sfc.  being 
British  or  neutral  property,  as  may  be  specified  in  their  bills  of 
lading,  provided  the  same  shall  be  shipped  as  aforesaid :  this 
licence  to  remain  in  force  for  the  space  of  six  months  from  the 
date  thereof  and  no  longer :  Provided  also,  that  any  person  who 
shall  claim  the  benefit  of  the  licence  hereby  granted,  shall  take 
and  have  the  same  upon  condition,  that  if  any  question  arise  in 
ahjr  bf  our  Courts  of  Admiralty  or  elsewhere,  whether  such  per- 
son or  persons  hath  or  have  in  all  points  conformed  thereto  in 
all  cases  whatsoever,  the  proof  shall  lie  upon  the  person  or  per- 
sons Using  this  our  licence,  or  claiming  the  benefit  thereof. 
Oiven  at  our  Court  of  St.  Jamts\  the  21st  day  of  February 
1801,  in  the  41st  year  of  our  reign.'*  That  on  the  20th  of 
February  1801,  the  Plaintiff  haying  been  recommended  by 
Messrs.  Bridge  and  Smith  to  Messrs.  James  Smith  and  Son  of 
Rotterdam,  wrote  to  the  latter,  directing  them  to  purchase  some 
casks  of  madder;  that  Messrs.  J.  Smith  and  Son  accordingly  did 
purchase  eight  casks  of  madder,  the  goods  insured,  and  on  the 
27th  of  March  following  shipped  them  on  board  the  Friend/yke ; 
the  Captain  of  which  vessel  signed  three  bills  of  lading,,  whereby 
he  promised  to  deliver  the  eight  casks  of  madder  to  the  shippers 
or  their  order ;  that  on  the  same  day  Messrs.  J.  Smith  and  Son 
wrote  a  letter  to  the  Plaintiff,  inclosing  the  invoice  and  one  of 
the  above  bills  of  lading,  indorsed  in  blank,  and  apprising  him 
that  they  had  so  shipped  the  goods,  and  that  they  should  draw 
for  the  amount ;  that  on  the  24th  of  jtpt  il  following  one  bill  of 
lading  for  the  whole  cargo  of  the  ship  Friendly ke  was  signed  by 
the  Captain,  and  indorsed  by  Messrs.  •/.  Smith  and  Son  to  Messrs. 
Bridge  andSmith  ofLttudon,  to  whom  the  Captain  was  addressed, 
with  directions  to  follow  their  orders;  that  Messrs.  J.  Smith  and 
Son  drew  bills  of  exchange  upon  the  Plaintiffs  for  the  amount  of 
the  goods  insured,  and  remitted  them  to  Messrs.  Bridge  and 
Smith,  which  bills  the  Plaintiff  iifterwiurds  accepted ;  and  that 
Messrs.  Bridge  and  Smithy  according  to  the  course  of  trade  be- 
,  tween  themselves  and  Messrs. ./.  Smith  and  Son,  would,  under 
the  general  bill  of  lading  of  the  whole  cargo,  have  withholden  the 
goods  for  which  the  Plaintiff  held  a  particular  hill  of  lading,  if 
the  Plaintiff  had  not  duly  accepted  the  bills  drawn  by  Messi^.J. 

Smith 
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Smith  and  Son  to  answer  the  amount  of  the  goods.    The  Jvry       1809. 
found  a  verdict  for  the  PlamtifT,  but  liberty  was  reserved  to  the 
Defendant  to  move  to  have  a  nonsuit  entered. 

Accordingly  Lens  Serjt.  on  this  day  moved  for  a  rule  Nisi  .?^'*^* 
contending,  that  the  goods  insured  were  not  protected  by  the 
letter  of  licence,  since  the  PlaintifT,  upon  whose  account  the 
goods  were  ordered,  was  not  to  he  considered  as  the  agent  of 
Bridge  and  Smith,  or  as  the  holder  of  their  bill  of  lading ;  that 
the  bill  of  lading  indorsed  by  the  shippers,  and  sent  to  iliePIain« 
tiff,  vested  in  the  latter  a  complete,  authority  to  demand  the 
goods;  and  that  the  general  bill  of  lading  sent  to  Bridge  an<| 
Smith,  which  was  of  a  subsequent  date  to  that  sent  to  the  Plain- 
tiff,  could  convey  no  right  to  Bridge  and  Smith  to  withhold  the 
goods  from  the  Plaintiff;  and  that  as  three  bOls  of  lading  had 
been  made  out  according  to  the  usual  course  respecting  the 
^oods  sent  to  the  Phiintiff,  and  only  one  general  bill  of  lading 
for  the  whole  cargo,  it  manifestly  appeared  that  the  former  w^re 
the  regular  bills  of  lading,  whereas  the  latter  was  only  a  ficti- 
tious instrument  for  the  purpose  of  protecting  the  property  of 
those  who  were  not  within  the  terms  of  the  licence. 

Lord  Alvanle Y  Ch.  J.  It  appears  to  me  to  have  been  the 
intention  of  Government  in  granting  the  licence  to  authorise  this 
sort  of  importation ;  the  words  of  the  licence  are  extremely  ge-* 
neral,  but  an  attempt  is  now  made  to  confine  the  terms  of  it  to 
goods  purchased  for  Bridge  and  Smith  on  their  own  account ; 
but  had  this  been  the  intention  the  licence  would  have  been 
otherwise  expressed,  The  course  of  proceeding  is  this :  Bridge 
and  Smith  having  obtained  a  licence  which  is  to  be  in  force  for 
six  months,  their  correspondent  ships  a  cargo  of  good3  under  a 
general  bill  pf  lading  to  Bridge  and  Smith;  and  with  this  bill  of 
I^ding  on  board  np  custom-house  officer  would  haye  dared  to  stop 
them.  But  then  it  is  said  that  part  of  this  cfurgp  was  not  shippe4 
on  the  account  of  Bridge  and  Smiths  I  have  no  diflSculty  however 
in  spying,  that  it  wps  the  intention  of  Government  that  any  goods 
which  should  come  to  this  co^ntry  under  their  bill  of  lading,  an4 
with  their  permission,  should  be  protected  by  the  licence,  I  be* 
lieve  it  to  be  ivithin  the  knowledge  of  Government  that  this  sort 
of  use  is  made  of  the  licences  granted  to  individuals,  W^  are 
not  to  construe  the  acts  of  Government  strictly  against  the  mer- 
chants ;  if  it  had  been  intended  that  the  licence  should  haye  been 
more  confined,  I  think  it  would  have  been  so  expressed,     tt  ap 

pears 
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1804.  p^Ts  to  me  tfcat  a  fair  ufee  has  in  this  instafrtje  befen  made  of  the 

^77---  licence,  the  terms  of  which  folly  warranted  the  transaction'. 

""''"  RooKE  andCHAMB-RE  Jfs.  were  of  the  same  opinioh. 

^^***-  Rule  discharged. 


jfli«,28Ui.        PBRiJv  and  Others  Administrators  of  W.  Hook 

V.  Powell. 

{ » 

Vot^hl^ei  TP"^^  ^^  ^  application  to  discharge  the  Defendant  out  of  the 

defeildiinVf  ut*  .       custody  of  the  sheriff  of  Middlesex  upon  his  entering  k  com- 

of  custody  on  a  mon  appearance.     It  was  moved  upon  two  grounds ;  1st,  That 

pearancc,  wi  a  commission  of  bankruptcy  had  been  sued  out  by  the  present 

coraSu™on*'of  '^^^'^^^^  ^  petitioning  creditors,  founded  upon  the  same  debt 

bonkruptcy  f^T  which  they  had  now  arrested  the  Defendant ;  2dly,  That  tlie 

Ird^ullI^  affidavit  of  debt  which  was  sworn  by  one  of  the  Plaintiffs  as  an 

him  by  the  administrator,  only  negatived  any  tehder  in  banik  notes  to  either 

pUiniiff  as  pe-  6 J"  the  administrators,  but  not  to  the  intestate. 

titioning  cre«  n       c«     •       1  ■ 

ditorupon  the  Pest  Ser)t.  shewed  cause,  and  witli  respect  to  the  first  ground 
S^ontwd,  ^^^^^  ti»e  Court  to  the  several  cases  otM' Master  v.  KeU,  ante, 
the  arrest  is.      Yol.  1.  p:  302.     tlill  V.  Reeves,  aiite,  vol.  1.  p.  424.  and  Oliver 

**  An*  ffidavit  7'  ^"*^*'  ®  ^^'''^  ^^'  ^^^'  ^^^^^  applications  of  this  kind  h^ 
to  hold  to  bail    oeeh  refused  by  the  Courts  on  the  ground  of  a  want  of  juiisdic- 

^\iJr^u  ^^^»  f^y^  *^®  ^^^*  ^f  Chancery  must  be  applied  to  for  relief; 
'  person  who  and  in  answer  to  the  second  objection  produced  an  additional 
^tiSnll?  ?^^.^^^^'  statins  that  the  intestate  ilied  in  1796,  previous  to  the 
Ba«k  act  need  pas^ng  of  the  Bank  act,  which  first  made  the  negativing  a  tender 
reildwIU'Sirk  ^  ^^^\  ^^^^  ^  necessary  part  pf  the  affidavit  to  hold  to  bail, 
notes  to  their  Shepherd  Serjt,  in  support  of  the  application,  urged  that  the 
"^SSl^that  ipo^rt  would  not  allow  its  process  to  be  used  for  the  purpose  of 
persons  suing  harassing  a  man  by  two  different  modes  of  legied  execution*  viz. 
ton  neednot'  ^fl  execution  against  his  goods  by  the  commiasion  of  baiikruptcy 
in  any  case  ne«  and  an  execution  against  his  person  by  arrest,  and  obs^ved  that 
fe'ldw  to  their  ^^  ^^se  now  before  the  Court  was  the  strongest  which  could  be 
iiitestate.  brought  before  them;  for  that  though  the  Court  of  Chancery 

will  allow  a  creditor  to  prove,  and  then  make  his  election  either* 
.   to  proceed  under  the  commission,  or  at  law,  provided  he  wave  his 
proof,  yet  that  Court  will  not  allow  a  petitioning  creditor  (iii 
which  situation  the  Plaintiffs  stood)  the  same  indulgence    such 
a  fcrcditor  being  obliged  to  abide  by  his  proof.   He  urged  on  the 

*  And  si'c  W'dklm  v.  Wnhcrilit  post,  220. 

second 
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second  objection,  that  thougli  the  intestate  was  dead  so  early  as 
1796,  still  the  Plaintiffs  were  bound  under  the  prorisions  efthe 
Bank  act  to  negative  any  tender  to  such  person. 

But  The  Court  were  of  opinion,  that  the  first  objection  wasr 
ccimpfately  answered  by  tiie  cases  referred  to,  particularly  that 
of  M* Master  v.  Kelt,  where  the  party  arresting  was  as  in  this 
eatlb  tfte  petitioning  creditor,  and  added  that  they  coul^  not  te!l 
but  that  the  Defendant  might  contest  the  commission  of  bank-i 
ruptcy ;  the  second  objection  they  held  to  be  done  awfiy  by  the 
feet  disclosed  in  the  subsequent  cdSdavit  of  the  intestate's  death 
previous  to  the  passing  of  the  Bank  act ;  and  RookeJ.  added  that 
had  thai  not  been  the  case  he  should  have  thought  it  unnecessary 
tof  the  Plaintiffs  suing  in  their  character  of  admini^rators  to 
fixative  a  tender  to  their  intestate,  (a) 

Per  Curiam,  Rule  discharged.  (&)  - 

(a)  It  lias  however  been  beld  hy  the 
Gouft  i»f  |C.  B.  timt  asstguees  in  an  affi- 
davit ^p  hold  to  baiJ  imiac  negative  a  (en* 
der  tQ  the  bankrupt  before  fars  bankrupt- 
cy  totiie best  of  their  belief.  Mart'm ▼; 
lltmoe,  8  Tern*  Reft,  455.  And  indeed 
the  terms  of  the  38  Geo,  3.  r.  1.  s,  8.  re- 
quire thattbe  affidavit  shall  state  that  no 
offer  has  licen  niadc  to  pajf  in  bank  notes, 
^lit  it  may  beobscryed  that  ap  adminis- 
trator has  no  means  of  acquiring  even  a 
beliof  whether  a  tender  vras  made  to  hU 


intestate  or  not,  which  distinguishes  his 
case  from  that  of  an  assignee  of  a  bank* 
rupt.     3Boi,4PuiL9iO, 

(6)  In  OUtef  v.  Ames,  8  Term  Sep. 
S64.  though  the  Court  of  X.  B.  refined 
to  discharge  the.defcndant  out  of  custod  j 
on  a  simiUr  application,  yet  they  sus- 
pended the  execution  of  a  rule  on  the 
sheriljf  to  bring  in  tlic  body,  in  #rder  lo 
give  the  defendant  an  opportunity  of  ap- 
plying to  the  Court  of  Chantry* 


1802. 

Pkkot 
aiidOtheiB 

V. 
PotTBAL. 


Hosier  and  Apother  Executors  of  Hosier  v.  Lord       pe*.  isi. 

Arunbbll* 

TlriBT  dnbond.  The  record  stated  that  the  Plaintiffs,  executors,  An  ezccator 
&c,  of  JB.  Hosier y^'Q.  came  into  court  by  P.  JR.  their  attor-  ^nturonii 
hey,  and  exhibited  their  certain  hill  against  the  Defendant  (ha7-  bond  given  to 
ing  privilege  of  Parliament),  the  tenor  of  which  bill  followed  m  JcVSu'^JI^^^ 
these  woirds  :  **  To  the  Jfastices  of  our  Lord  the  King  of  the  bowdrivcato 
Bench,  Londofi,  to  wit,  John  Hosief'  and  GeorgeFord^  executors,  ciiHv InSie'*" 
4rc.  by  P.  R*  Sfc,  complain  of  Henry  Lord  Jfrwwrfe// having  pri-  same  action.  , 
vilege  of  Parliament  of  a  plea  that  he  render  to  the  said  John  gaed^bili  no 
and  George,  as  executors  as  aforesaid^  864/,  of  lawful  money,  t^t.  objection  can 

such  proceed- 
ing etcept  by  plea  in  abatement*    Quptre,  Whether  even  in  that  taso  rach  an  obj^tlou  could  pre* 

vail  ?  ' 

•  But  see  Briscoe  v.  Earl  Firrcmont,  3  M.  &  S.  88.     Richardson  v.  Griffin,  5  M. 
fit  S.  iJ94.  Daus  v.  LoriTRuiuiUiihum,  7  Tuuut.  679.  I'ailridgc  v.  t'uur/,3  Piice,4l«. 

which 


8  CASES  IN  HILARY  TERM 

1802.  which  he  detaim,  and  the  sum  of  180/.  of  like  lawful  moner, 

—  which  he  owes  to  and  detains  from  them,  ftr."    The  first  count 

^  AnoJher"^  then  proceeded  as  usual  as  upon  a  bond  for  964/.  entered  into 

«.  by  the  Defendant  to  the  PlaintifFs'  testator,  and  the  second  count 

Abhndbm..  ^^  ^"  *  ^^^^  ^^'  ^^^'  ^y  ^^®  Defendant  "  to  the  said  John  and 
George  as  such  executors  as  aforesaid;"  and  a  breach  was  as* 
signed  to  both  counts  alleging  non-payment  of  the  964/.  to  the 
testator  in  his  lifetime,  and  also  non-payment  **  of  the  same  or 
the  said  sum  of  189/.  or  either  of  them,  or  any  part  therec^to  the 
said  John  and  George  executors  as  aforesaid,  or  either  of  them 
since  the  decease  of  the  testator."  Then  followed  nprofert  of  the 
bonds,  and  also  of  the  letters  testamentary,  and  the  declaration 
concluded  by  praying  his  Majesty's  process  to  be  made  to  the 
Plaintiffs  as  executors  against  the  Defendant  according  to  the 
form  of  the  statute. 

The  Defendant  craved  oyer  of  the  bonds  and  conditions,  which 
being  set  forth,  the  first  appeared  as  stated  in  the  declaration  to 
be  a  bond  for  364/.  by  the  Defendant  to  the  Plaintiffs'  testator, 
with  a  condition  that  it  should  be  void  on  payment  of  182/.  on  a 
certain  day,  and  the  second  a  bond  by  the  Defendant  to  the 
Plaintiffs,  executors  of  B,  H,  in  180/.  to  be  paid  to  the  Plain- 
tiffs, *' or  their  certain  attorney,  executors,  administrators,  or 
assigns,"  with  a  condition  tlmt  it  should  be  void  on  payment  of 
94f.  10s.  on  a  certain  day.  The  Defendant  then  demurred  spe- 
cially and  assigned  for  causes,  "  that  the  said  Plaintiffs  have  in 
and  by  the  said  declaration  claimed  part  of  the  said  sum  of  money 
therein  demanded,  as  money  which  the  said  Lord  owes  to  and  de- 
tains from  them,  and  other  part  thereof  as  money  which  he  is  not 
alleged  to  owe  to,  but  only  to  detain  from  them,  thereby  declar- 
ing against  the  said  Lord  as  well  in  the  debet^  as  in  the  debet  and 
detinef,  whereas  the  said  Plaintiffs  ought  to  have  declared  in  the 
(lebet  only,  or  in  the  detinet  only :  And  also  for  that  the  said  Plain-r 
tiffs  have  attempted  to  join  in  their  said  declaratipn,  and  to  iu:* 
elude  in  one  action  two  causes  of  actiorif  which  by  the  laws  of  this 
land  cannot  be  joined  in  one  declaration  or  included  in  ona  aption, 
And  also  for  that  tiie  said  writing  obligatory  first  above  mentipn^d 
appears  to  have  been  made  and  executed  to  the  said  B.  H.  (the 
ta.«tator)  in  his  lifetime;  and  the  said  writing  obligatory,  secondly 
above  nientioned,  appears  to  have  been  made  and  executed  to 
the  said  Plaintiffs  themselves;  and  also  for  that  the  said  Lord  can^ 

not 
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not  plead  one  plea  or  use  one  defence  against  tke  siaid  aetion ; 
and  also  for  that  the  said  PUmtkBb  have  attempted  to  piooeed 
against  the  said  Lord  being  a  Peer  of  this  reahn  by  bill,  where- 
as  they  could  not  by  law  proceed  against  him  by  bilU  but  only 
by  origiiaal  writ :  And  also  for  that  the  said  decbratiDn  in  in 
divers  other  respei^ts  repugnant,  insuffinent^  and  informal*    < 

The  Plaintiffs  joined  in  demurrer* 

Leni  Seijt  in  snpport  of  the  demnrver  was  proceeding  to 
state  the  points  of  the  ease,  when  be  wais  interrupted  by  the 
Court,  who  eKpvessed  a  wish  to  hear  the  other  side,  at  the  same 
time  observing*  that  they  thought  the  objection  to  the  Defen- 
dant bdmg  saed  by  bill  could  not  be  tek«niidvaatage  of  in  this 
stage  of  the  proceedings  after  «  full  defence  made  by  the  woids 
**  comes  and  defends  (a)  the  .wrong  wd  b^nry  when*  ^c*'*  but 
ought  to  have  been  raised  by  a  plea  in  abatement*  (&) 

Shepherd  Serjt.  cantri  contended,  that  the  rule  established  \>j 
the  cases  was,  that  an  executor  could  uot  be  sued  in  the  same 
action  for  a  debt  owing  from  his  testator,  and  a  debt  owing 
from  himself,  on  account  of  the  different  judgments  which  would 
follow,  viz.  a  judgment  de  bonit  te%tatorii^  and  a  judgment  de 
bonit  prapriis ;  and  insisted,  that  thpugh  he  cannot  sue  .on  two 
such  causey  of  action  in  the  same  declaration^  where  in  either 
case  the  fruits  of  the  action  would  not  be  assets,  yet  that  whive 
they  would  both,  as  in  this  case,  produce  assets  to  the  estate,  a 
debt  due  to  the  executor  and  a  debt  due  to  the  testator  might  be 


(a)  Although  in  Witttei  v.  WilUam$» 
8  Term  Rep,  631.  the  Court  of  KingU 
Bench,  m\  the  authority  of  AUMiuler  v« 
Mawman,  WiUe$,  40.  held  the  .words  dt' 
fendit  vim  et  infuriam  ^uando,  fe',  to 
areooBt  onlj  to  an  hai/defence,  yet  mthat 
case  they  were  prefixed  to  a  plea  in  ahate- 
nient,  and  the  principle  upon  which  the 
Court  proceeded  was  that  the  et  emterm 
should  be  held  to  imply  an  half  delenoe 
only  fnx»9cs  where  such  a  defence  ou^lit 
to  be  madei  or  to  tiaply  a  full  defence 
where  a  full  defence  was  necessary.  In 
this  case  the  Defendant  havhtg  rieniQrred 
to  the  dedatation  a  fuU  defence  wa«  ne- 
cesHary. 

ib)  See  Urd  Lim$d«U^.  Uuledale,  S 
h.  BL  267.  S99.  where  it  was  resulted 
by  the  House  of  lyords  that  no  objection 
could  be  taken  to  a  proceeding  by  bill  \n 
Ji,  B,  against  a  peer  except  by  plea  in 
ahalcmcnt.'  Sec  to  this  \Hnut  2  //.  BL 
tS7t,  iiotc(a}  referring  to  7  H.  6.  U.  But 


I/)rd  Cli*  J.  £yre  there  intimated  the  cnU 
nion  of  the  Judges,  that  upon  such  a  plea 
the  ab|ecthm  might  probably  prcvntl, 
notwithstanding  the  cases  of  &iy  v.  lard 
Byron,  Satfer  63.  and  Gouling  v.  Idird 
Wtymouihi  Caar/i.  84i.  where  the  a>n* 
tnry  had  been  ruled.  In  Daw^im^* 
Burridge,  t  Lord  Rajfw^  1442.  2  Str, 
734.  S»  C.  it  was  determined  that  under 
the  Sutl2&13  FT.  3.  f.3.  <.  t.  the 
Common  Pleas  might  hold  plea  by  ori- 
ginal bill  against  a  meisberof  the  HiMse 
of  Commons,  thoagh  that  Court  liad  no 
power  to  proceed  hy  original  bill  at  com- 
mon law.  Bet  the  8ui«of  li^3.dors 
not  empower  any  court  to  proceed  by 
original  hill  against  Peers  or  Lords  of 
Parliameht.  See  the  argument  of  Mr* 
Serjt.  WWiamt  in  Lerd  Lomdale  v.  Litt 
ilcaaU,  2  //.  BL  275, 274.  and  the  first 
rvas<»ii  a!>!ii;;ncd  in  sup|iort  of  tlie  crron 
ill  the  House  of  Lords,  5.  C.  2  1/.  B/. 
$yy,  JOU,  301. 

joined. 
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jdinedi  ted  hi  Ubb  ke  ched  Khig  and  otberi  exeotttors  of  Sit^ 
toMDn  Ti  77bii9«  1  Term  Rep.  4Wr.  where  the  filrst  count  of  a 
deelilration^  in  an  notion  agninat  the  acceptor  of  a  Mil  of  eX-i 
ohaage  indorsed  by  the  payee  to  the  PIalntM&»  who  Hfere  the 
mmiy'mg  eoLecntort  of  MI#i?#Mim,  *^  in  right  of  die  FtaSntUfis  as 
surviving  exocntors  an  afolesaidi''  joined  with  two  other  connts^ 
the  one  for  money  had  and  reeeived  to  the  nae  of  the  l^laintiffs  aai 
eji^eeatoia,  and  dw  other  on  an  aeeottnt  stated  with  the  Phlinfiffa 
avexecdtorift  was  faolden  good  on  denitrmeri  he  obaerred  tiiHt 
in  that  ea^  the  argnment  in  support  of  the  demurrer  had  pro^ 
eeeded  on  the  groiiod  of  A^  promise  being  improperly  laid,  the 
indoraefnent  to  them  as  executors  not  b^ing  a  good  ootiftdera^ri 
for  an  asdumprit  to  them  as  ex^outors,  bilt  for  an  ^Isaumprit  to 
thcmi  in  their  own  righti  and  yet  JlihhuHl  J»  said  they  hdd  flie 
bill  as  exeiutofS>  and  might  deciafe  upon  the  right  In  which  they 
MIA  i<;  and  Bultir  Jf.  obseFtred^  that  thoiigli  a  Plaintitf'  cannot 
join  twb  oeunt%  one  on  a  debt  du«  to  hiiliself;  aiid  another  tc| 
him  in  the  chaxiuiter  of  exeoutori  yet  timt  tiie  only  question  was 
Irfaether  the  sftm  when  f ecotered  wonid  be  considered  as  assets 
of  the  teslalon 

'  Livd  ALV4KI4SY  Oh.  Ji  Admittbg  that  inhere  the  fhAH  of  d 
jodgment  go  altogether  as  assets  into  the  Plaintiff's  hands,  two 
eaiaaes  of  dction  may  be  joined,  viti  one  to  the  executor  strictljr  a^ 
exeiulor,  and  the  oth^r  c^  a  prorius^  riuide  to  him  after  the  death 
e^bli  toatati^r,  stU)  In  thi§  case  it  the  present  Fkintifik  happen  td 
die  intestate  befcnre  the  debt  due  on  the  bond  entered  into  with 
tiieiri  ill  their  <mtk  htaat^  is  recovered,  ii  dailndt  b^  c'oiitended  t|kat 
the  adminktrator  be  lionu  non  will  be  able  to  put  that  bond  ill 
auit.  In  stteh  case  the  administrator  of  the  estate  of  the  surviving 
executor  would  he  the  person  «n  whom  the  right  of  aetion  arising 
out  ttf  &<$  bond  tv^OuId  tlkiqiiefltionably  devolve.  The  Haintifis 
are  described  in  the  bond  to  be  the  executors  of  Benjatmn  Hosier, 
Utid  the  money  is  to  be  p£kid  to  them  ''  their  oertidh  attorney,  exe- 
cutdrsy  administrators,  or  asrigxi9,"  There  is  indeed  another  rea4 
HoA  %by  this  declaration  should  not  be  supported^^  viz%  that  the 
costs  cannot  b^severcidi  and  that  the  Ph^failifis  for  the  Cfraaeof  ac-i 
tion  dtstted  in  the  second  count  would  be  liable  to  pay  oosts^  whereas 
for  that  stated  in  the  first  they  would'not  be  liable,  because  suing 
stri(;tly  as  executors.  If  it  were  otherwise  the  PIaintlf&^  right 
m  executors  to  retain  might  be  affected ;  f^  the  right  to  retain 

accrued 


IN  THE  F6kTV.BEC0T/D  If AaII  Of  €t£dR6E  IIL  U 

IN^erned  to^  tBem  on  tsking  H&S  botid,  lAiob  1«tti  ^koimI  the  iMtt^      JtM^- 
lor'g  debt  a  psjit^i ;- but  if  tlie  boad- dould  be  put  in  diilt  by  th<d 
ddmhuBtrator  elff  io;m  iioli  cf  Benfamiit  Marie/s  estate,  ^elr  reb 


predentatite  wotild  be  depi^Ted  of  Ste  rq^  16  MMain.  J|^ 

iRooKB  J.  Where  eatdctitoys  change  the  native  e#  fliedeU  AEvmysatf^ 
diie  to  ^ir  testater  frft«^  thfeir  testatoi^s  death,  they  ^iist  sue 
for  the  new  debt  in  their  own  name,  and  not  in  their  character 
of  executors.  If  these  PlaintlSs  had  failed  they  would  not  have 
been  liable  to  costs  on  the  firftt  count,  but  on  the  si^nd  Hiey 
would,  because  in  tlie  one  they  sue  as  executors  of  .the  obligee  of 
ft  bond,  in  the  otbe^  as  obHgees  themselves  of  a  bcod^  Indeed 
thisx^ase  falls  withix  the  words  used  by  Mr.  Justice  pulter  in 
King  if :  Thorn,  "  It  is  clea^  thaft  a  Plaintiff  ctonxyt  jorin  two 
counts,  one  on  a  debt  to  himself,  and  another  to  him  in  theohan 
raster  of  exe<!futor/'  To  the  s^ond  dQunt  of  thi^  d^danttion  it 
is  quite  clear  that  the  Defendant  could  net  have  {deeded  thai 
the  Plaintiffs  were  not  execilfdrs. 

Ch AMBRB  J«  If  executors  take  a  note  er  \k/dA  flrem  a  cre^ 
difor  to  the  estate  df  fhehr  tesfsLtor,  the  old  d«S)t  is  fliel'^by  ^Itln^ 
fished,  and  anew  one  created,  whieh  must  be  declared  upon  as 
such.  The  case  of  BetU  v,  MUchett,  10  Mofl.  ^19.  ii  ih  pb\nU 
There  tiiC  Plaintiff  deckured  «poi|  several  proniiBes  made  to  Uft 
testator,  and  also  on  a  prbfni^oiy  note  to  himself  ul  acecHtorti 
and  it  wad  insisted,  that  the  lost  edunt  oould  not  be  joined  with 
ihe  former  ones,  the  words  ut  executori  being  qqly  a  descriptidri 
of  the  Plaintiff's  persoii,  whereas  the  note  was  mftde  to  Uxtl,  and 
iransferable  by  Us  indofsemeni,  and  would  go  to  his  afimuusbaf^i 
tor,  and  not  to  the  administrator  de  bonis  non ;  und  this  reason- 
ing was  adopted  by  the  Court,  who  gave  judgment  for  the  De- 
fendant on  demurrer  to  Iht  doehnuliuu.  There  is  also  a  case  of 
Rogers  v.  Cook,  1  Salk.  10.  where  the  reason  given  why  a  cause 
of  action  in  the  testator's  time,  and  a  cause  of  action  in  the  exe- 
cutor's time,  cannot  be  joined,  is,  Al^t  the  4;osts  are  entire  and 
cannot  be  severed.  The  debt  created  by  the  second  bond  is  a 
debt  to  th^  Plaintifis  themseltes,  and  w<91  devolve  eh  theh^  i^-  ^ 
^fe^ntKtive;  dlottgh  whiitever  they  rteover  the^  iittsV  hdd  as 
trustees  for  the  estato  of  their  testnto^. 

Shepherd  then  applied  for  ledve  tO  oskiend.  ^  . 

But  The  aoUH  siiid  thi^  was  not  a  case  in  which  they  ou;^ht  t^   ' 
depaitrrom  the  general  iule,  that  after  argument  amendments  are 

not 
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not  allowed*  particularly  as  the  reeord  would  still  be  open  to  the 
objection  of  its  being  a  proceeding  against  a  Peer  by  bill  (a) 
and  indeed  in  case  of  amendment  die  declaration  would  be  as  a 
declaration.ife  noro,  and  consequenlly  the  Defendant  at  liberty 
to  plead  in  abatement  to  the  jurisdiction. 

Judgment  for  the  Defeadiiiitt 


(a)  Mr.  Juftlice  Chambn  pb&enred  that 
In  Hargrave'B  Law  Tract^f  (sec  diMroone 
br  Sir  Maitkfw  Hale  coiicemhig  tlie 
KiourttotKingtBateh  and  CommonPlea*, 
e.  5.  Pl  963.  seremi  precedcntsi  of  pro- 
ceeding by  ofiginml  bill  are  mcniioncd  of 
a  date  as  early  as  KHttttrd  3d.  Tu  this 
bbscrration  it  may  be  added  that  upon 
iDvettigaiion  two  of  those  instances  tmrfi 
ont  to  be  proceedings  by  original  bill  in 
the  Comt  ofC^mmm  PUm,  See  T.  31 
lAi.  5.  Ftlf6.  Ah.  BUL 11.  and  30.  4t$, 
pi,  14.  Bra.  Ahr,  pi.  20.  From  the  ii|- 
sfiinResoollccled  in  the  above  cbaptecSIf 
MQtthew  Hale  infers  that  the  Court  of 
King*t  Bench  formerly  took  cognizance 
by  oHginat  bill  of  aU  matReri,  wheveof  it 
coadd  take  cognisance  by  priginal  writ. 
Bat  it  may  be  obsenrcd  that  many  of  the 
caaes  appear  to  have  been  contempts  of 
the  Court,  such  as  obstructing  the  person 
of  a  Defendant  In  his  way  to  make  his  de* 
fence  to  an  actipn  then  pending;  in  which 
case  either  C^urt  may  take  cognisance  of 
the  raatt«;r  by  bill,  eren  though  it  arise  in 
•  foreign  county ;  lor,  says  Skiimitht  7. 
31  Ed.  3,  Fitth.  Ah.  Bill,  11.  *'  when  a 
party  U  here  pleading  he  is  in  the  protec- 
tion of  tiie  law/'  and  on  the  same  princi- 
ple 4S  iist.  pi*  28.  a  man  was  sued  by 
ptU  for  beating  a  womiHi  t;i  pttW4  r^$ 


and  another  in  22  H.  6-  if 4*  for  raalntev 
nance  in  t he  preK*ncc  of  t  Ire  Cotir  i.  1  n- 
deed  42  iis.  11.  also  cN«d  by  Hir  Mat* 
the»  Halt,  appears  to  Ih*  inporrctly  citedf 
for  the  CoHrt  there  held  that  hill  for  an 
escape  against  an  oIKcer  cpiild  not  be 
ipaintttined.  So  17  Au,  5.  was  an  appeal 
of  robbery.  The  remaining  precedetits 
era  too  indiitiqctly  spurted  toaflord  aiiy 
satisfactory  CQiuJusion  whether  or  tM>t 
tliey  were  proceedings  by  bill  in  ca«es  of 
contcraiiliir privilege,  or  under  what  ax^ 
curostances.  1*his  at  least  is  remurkable, 
that  earfy  ih  the  en'sning  reign,  sec  F<li* 
Ah,  BUL  9.  M.U  il.  2.»  a  qaestion  aroia 
whether  under  tlic  ctrcurostances  of  the 
case  a  party  was  sufficiently  in  c^ttoAiA 
mwe$euUi  to  be  proceeded  against  bv  biil) 
which  discussion  seems  to  have  been  nn- 
licccasarj^  if  tlae  party  whethsr  rtt  eiMNdtd 
or  not  might  aiill  be  proceeded  against  by 
nrighial  bill.  And  si:iti1ar  qoestiams  ap- 
pear to  have  arisen  in  7  H.  6.  41.  9  KdJ 
4.  2» and  9  £d.  4. 12.  To  this  it  ipay  be 
added,  that  it  has  been  said  if  a  man  l>e 
In  tlie  Fleet,  a  Plaimi iTmay  Imve  a  bill  of 
debt  against  him,  in  the  same  manner  at 
he  can  in  the  Khg*t  Ba%th  against  a  man 
in  the  custody  of  the  Marshal.  Fiiu  Ah^ 
Bill.  18.  3  ^.  6.  26.;  though  fit^erbirl 
adds  that  it  was  nof  iisiia). 


Fc6.  3d, 


Talmash  V.  Pevner* 


After  pica  ^    HPhb  Defendant  in  an  action  of  aMault  and  battery  having  oIh 
nue'cwlnot  bT  tained  a  rule  Nisi  for  changing  the  venue  from  Ijonion  to 

changed.   But  Surry,  afterwards  pleaded  the  general  iscue^ 
Mt'plMd  Mnd-       Shepherd  Serjt.  ip  shewing  oau^e  against  the  nJe  insisted,  that 
ing  aruie  A'is<'  the  Defendant  by  pleading  to  the  declaration  in  hondmi  bad  waved 

for  changing 

tJMs  ve|iue«  t^e  Court  wUJ  notwitlistanding  allow  him  to  change  the  venue,* 


*  ;Vod  sec  3f0ip  V,  Slevetuon,  t  Taunt.  59* 


bis 


IN  THE  FoRTY-fiKCOND  Yrar  OP  GEORGE  III.  te 

his  right  to  change  the  venue,  and  referred  to  a  case  of  Leir  V.        ISOS. 
ffiUiamSf  Mick*  1800,  in  this  Court  as  in  point.  __* 

Lens  Serjt.  eonirA  admitted,  that  if  the  Defendant  had  obtain^  Ta  tiinii 
time  to  pI^Eid  upon  the  terms  of  taking  short  notice  of  trial  for  FtHAtit* 
Loudon  or  Middlesex .  he  would  thereby  have  vaved  his  right  to 
«jlumge  the  ventte(a),  but  insisted  that  the  Defendant  had  vayed 
nothing  by  pleading  in  the  regular  way,  since  his  act  could  not 
be  considered  as  voluntai^ ;  for  if  he  had  omitted  so  to  do^  the 
Plaintiff  would  have  been  entitled  to  sign  judgment. 

The  Court  said,  that  strictly  speaking  the  Defendant  had  waved 
his  right ;  for  by  pleading  the  general  issue  he  had  put  himself 
upon  the  country,  that  is,  a  jury  of  the  county  in  which  the  ac- 
tion was  brought,  viz.  of  the  ci^  o{  London  (b)\  but  that  vA  it 
appeared  clearly  from  the  plea  having  been  put  in  pending  the 
rule  for  changing  the  venue,  that  the  Defendant  must  have  M 
pleaded  from  inadvertence,  they  would  allow  the  venue  to  be 
changed,  and  the  plea  to  be  amended  by  altering  the  name  of  Ae 
county,  upon  payment  of  costs ;  tmd  they  cited  a  case  of  Herbert 
V.  Flower ^  Barnet^  4ffi.  Ed.  3.  where  ihe  same  indtdgence  wa« 
granted  upon  the  same  g^unds. 

(a)  8ec  Tidd  Pr.d64.  fd.  1.  5f8.  ed«  plea  pleaded,  cttn  thoagli  he  afterwafda 

9.  and  akipUif  V.  Cooper,  T  Term  Rep,  obufia  leave  to  withdraw  bit  plea  aud 

69B*  plead  it  de  novo  whh  a  notice  of  fH-oflT, 

(6)  Indeed  the  venue  cannot  be  chanced  ralmer  v.  Turner,  H,  90  Geo,  S»  Tidd» 

Ml  tlie  insUnce  of  the  Defendant  alter  Pr,  36i.ed,  1.  5X8.ed.t. 


Abbott  v.  Ra%vley.  Feksd. 


\ 


n^His  was  an  application  to  stay  proceedings,  in  an  action  ifproeeecdbigt 
against  bail  on  the  recognizance,  on  payment  of  the  debt  ^  w«««*cd 
and  costs,  the  Defendant  in  the  origipal  action  having  been  ren-  aumeeof  bail 
dered  within  the  four  days  allowed  by  the  practice  of  the  Court,  |,""",fSj  reui 
but  after  the  return-day  of  the  ca.  ta., .  and  the  Plaintiff  having  ofthe  c«!L^"* 
commenced  his  proceedings  against  the  bail  immediately  after  ^  rt°"'Jie« 
the  return-day.  .bat  upon  pay- 

Oiis/ow  Serjt;  opposed  the  rule  being  made  ab9olttte,  unless  upon  ^\^hill!|, 
payment  of  the  costs  incurred  in  the  action  against  the  baiU  and  tfie  principal  be 
cited  Perigale  v.  MellUh,  6  Term  Rep.  363.  in  which  the  Court  of  SlhSJfbu^ 
KiMg*8  Henchrefuaedto  stay  proceedings  against  the  bail  upon  pay-  daysaliowed 
mentofdebt  and  costs  in  the  original  action,  unless  the  Defendant  ofthL*<SIm!?' 

•  Vide  Bynie  ▼.  Aguilor,  3  East,  306,  &c.    Hvgkei  ¥.  Ppidewm,  15  EwU  t54. 
Smith  v.Lewit,  16  Kiisl,  168. 

would 
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1S09-      vjould.alsppay  the  costs  In  the  action  i^nst  the  bail,  thpngb  th^ 

■  '        latter  action  was  commenced  wtthin  the  ^^%  d^ays  allowed  kj 

AwTT .     ^  {ueactipe  of  the  Conrt  for  the  bail  to  giurren4^  the  priAoipoI. 

J|A>r  Mir-     He  oh8^^red  that  there  was  a  d^tinction  betireeo  suing  by  icirf 

facw,jBind  bringing  an  action  on  the  recognizaiifse,  90  c^^ 

^eii^  jaUowed  in  theformer  case  un}ess die  bail  ^pear  sipd pleii4 

9r  join  in  demoner  (jr)^  wheireas  in  the  ^t^ber  .tbqy  ore  allowed? 

$h(fhtxd  Seijt.  c^ntri  insisted,  that  as  thp  bml  had  sncren-* 
dered  within  the  time  allowed  by  the  practice  of  th^  Cooirt,  .thaj 
wece  perfeptly  regular,  end  eught  not  to  be  eaHed  ?pp|i  tto  fay 
the  c^sts  of  the  action  in  the  recognizance ;  ))|at  in  fipf^  bo^ 
parties  wepce  regdlar>  the  Piaintiff  having  a  right  to  copm^ncf 
proceedWgs  on  the  rec<\gnizaoce  upon  the  body  not  .b«MW. 
bPQugbt  in  «t  the  retvonlay,  a^d  the  bf^l  ha?iqg<a  light  tp  4Wt 
Xm^^  <the  jvriiicipal  within  the  fear  days  after- 

Thfi  Qmrt  said»  that  thp«|gh  the  render  withip  the  four  4^)[f 
ViMi  €pr  grati&j  stiU  it  must  be  admitted  that  tiie  Plaint^  hM  # 
xi^  te  bring  his  acticm  01^  th^  recognivanc^  of  bai^  ai^doQOAe* 
Humtly  the  bml  ha4  n^  ri|^t  t^  st^y  thoiprofl^^ijyvigs  in  thM 
action  without  paying  the  costs* 

Rule  ebsqlute  on  paynxent  of  the  costs  of  ^he 
.action  on  the  xeoegnisance,  es  wU  as  of 

the  debt  and  costs  in  the  original  action. 

I* 

•  »      .  •     * 

(«)  2  TMf<r<  Pr.  K.  B.  1018.  ed.  i. 


StIIQNO  V.  SlHPSOK^ 


« 


hlJ^^Jtr^*^ ''^  TThis  was  an  action  of  assumpsit  in  which  the  decraratiov 
comractito  4e-  stated,  that  in  consideration  that  the  PlaintLflT  had  boughjt 

livci  gpod*  »t«  Qf  tiie  defendant  a  certain  quantity  of  potatoes  at  a  certain  pric^ 
oer  ioA«  the  <  p^  tou,  the  Defendant  undertook  to  deliver  the  pat^to^  at  the 
^w  tl!!  D*-  f^^  aforesaid,  and  that  the  Defendant  had  neglected  so  to  do, 
/•BdMit  M>  pf^  whereby  the  Plaintiff  had  been  injured.  The  Defendant  paid 
TBoontjf  loui  money  into  court,  upon  which  a  rule  Nisi  was  obtained  &r  dia- 
charging  the  rule  to  pay  money  into  court 

Best  ^i}t.  shewed  cause  and  contended,  that  the  Court  some- 
times allowed  money  to  be  paid  in,  though  the  damages  were  not 
liquidated,  as  in  Hutt^n  v.  BoUon^  1  H.  BL  299.  in  notis,  aif^ 

.    Yate 
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Yate  y>,  Willan.  2  East,  128.  which  were  actions  against  common 
carriers/iand  also  in  actions  upon  policies  of  insurance  where  the 
damages  Are  altogether  unascertained. 

Shepherd  Seijt.  cotUri  insisted,  (hat  money  tBXt  nerer  be*  paid 
into  Court  tmt  ^here  the  d&mages  are  mere  matter  of  comput^w  ^ 
lion,  as  was  laid  down  by  Lord  MarqfieU  in  2  Burr.  1120^; 
therefore  \t  had  h^ipt  dis^lpwed  ii|  actions  for  diUipidatioi^» 
$qulre  r.  Jra^er,  2  Sir.  906,  and  Salt  v.  Sali^  8  Terfn  RepM^ 
and  that  in  Griffith  v*  JVi/Uiams,  1  Term  J^p.  710.  which  wa^  an 
^tion  against  an  attorney  for  neglecting  to  eAt^r  up  judgment 
on  a  warrant  of  attorQey»  the  Court  thought  ths^t  ^he  payinent 
of  Qioney  into  ^purf  was  originally  irr^gulap^    though  as  the 
PlaintiiF  had  ta]^en  it  oi;t  he  wfvs  precluded  froip  objecting  to  the 
irregularity ;  that  with  resp^t  to  Yafe  v.  Wilfan  the  only  q'ue^^ 
tion  th^re  mad^  related  to  die  ejSTect  o(th9  p^yni^nt  in  ftdmitting; 
the  contract ;  and  that  the  distinction  respecting  actipps  against 
carriers  is  this»  that  if  there  be  an  agreement  to  be  liable  to  9 
specific  sum  that  sum  ^lay  be  paid  ipto  court,  but  not  otherwise| 
as  was  ^ettIed  in  Fait  y*  Pickford^  ante,  vol.  2*  p.  234.  where  the 
Court  refcised  to  allow  a  carrier  tp  pay  into  court  the  ioyoice 
price  of  goods  lost,  there  being  no  a^^reement  that  th^  carrier 
should  be  liable  to  that  extent.       ^ 

The  Court  s^d,  that  money  could  not  be  p^d  into  court  in 
9uch  a  case  as  this  without  violating  ev<EiVytruIe  of  practice  upon 
the  subject:  that  the  value  ofthe goods  was  not  the  criterion  of 
the  Flaintiflrs  damage,  but  that  tiie  declipration  sought  a  com*> 
pensation  for  the  breach  of  a  specific  agreement,  and  that  money 
pight  as  well  be  paid  into  court  in  an  action  for  a,  breach  of  a 
promise  of  marriage. 

And  ChambrbX,  added  that  he  doubted  much  ofthe  pro- 
priety of  extending  the  rule  respecting  the  payment  of  money 
into  court,  since  it  transfers  the  risk  of  the  costs  from  the  party 
who  is  originally  toblame^  to  the  party  who  is  not  to  blame. 

Per  Curiam,  Rule  absolute. 


u 


Stbono 
aiitr40t« 
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Frt.  5th.  Larkins  and  Others  «?.  Larkins  and  Others. 

If  m  tMUtor  ^HE  foUowiog  case  was  sent  by  the  Master  of  the  Rolls  for  the 

ciited  «  d^i8€  opinion  of  this  Court. 

of  taods  In  ihc  WtllxamLathimYA^xxe  deceased,  by  hislast  will  and  testament 

Siree'!?tMsaM  bearing  date  the  3d  day  of  Jti/y  1794,  duly  executed  and  attested 

^  faT  ^"**"'  ^"  the  presence  of  three  witnesses,  and  as  by  lair  is  required  for 

Infer,  After-  devising  freehold  lands  (amongst  other  things)  gave  and  devised 

^•/f/I*V?*  as  follows :  *•  I  give,  devise,  and  bequeath  all  my  freehold  mes- 

out  the  iMme  *=*  ^,  *    ^  '* 

of  (NMof  the      suages  ortenements  and  hereditaments  situate  at  Gi/i:K^/a(<i)afore- 

tiTJre^nore-  **^^'  "^^  ^  ^^^  ^^^^  ^"^  rights  members  and  appurtenances 
publicttkHittlie  thereto  belonging  unto  my  brother  John  Paxall  Larkins,  and  to 
Sy^^^te  a»  ^y  S^^  friend  Samuel  Etrderby  the  younger  of  Atdetmanbnry  in 
a  revocation  of  the  city  of  London,  Esquire,  a^d  George  Smith  oflAnd^hCs  Inn,  in 
iMiZ^'  '"*  the  county  of  Middlesex  Esquire, 'Wkexr  heirs  and  assigns  upon  trust, 
that  they  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor  do  and  shall  so  soon  after  my  death  as  conveniently  may 
be  sell  and  dispose  of  my  said  freehold  messuages  and  heredita- 
ments atCa/ciif /a  aforesaid,  either  together  or  in  parcels,  bypublic 
auction  or  private  contract^  and  for  such  sum  and  sums  of  money 
and  in  such  manner  as  they  my  said  trustees  or  the  survivors  or 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor  shall 
think  proper  and  most  advantageous :  And  my  will  is  and  I  do 
hereby  declare  and  direct  that  upon  every  or  any  such  sale  or 
sales  the  receipt  or  receipts  of  my  said  trustees  or  the  survivor  or 
survivors  or  the  heirs  or  assigns  of  such  survivor  shall  be  a  good 
and  sufficient  discharge  or  good  and  sufficient  discharges  to  the 
purchaser  or  respective  purchasers  of  my  said  freehold  messuages 
or  hereditaments  or  any  part  thereof  for  his,  her,  or  their  purchase 
money  or  respective  purchase  money,  or  so  much  and  such  part 
thereof  as  in  such  receipt  or  receipts  shall  be  expressed  to  be  re- 
ceived, and  that  such  purchaser  or  purchasers  or  any  or  either  of 
them  shall  not  be  obliged  to  see  to  the  application  of  his,  her,  or 
their  purchase  money,  nor  shall  they  or  any  or  either  of  them  be 

(a)  On  the  su<!gr8tion  of  Lord  AlvanUy  that  possibly  the  statute  of  frauds  might 

Ch.  J.  "  MiddkH'x"  was  bv  ctinsvut  sub-  not  caieiui  lo  our  Indiau  |)o&sessions, and 

slituied  for  •«  CalevUa**  wherever  it  oc-  that  there  inifilit  be  50i*e  Ux  loci  of  which 

currcd  iu  lliecuae,  liis  U»rdsliip observing  llie  Court  i%eie  ignoranL 

*  Vide  ShitTt  d.  Gastrell  v.  Smith,  4  1v>sr,  4t8.     Doe  d.  Stewart  v.  Sheffield,  13 
East,  6'i(i.  637.     H'iuior  v.  Pratt,  U  B.  &  B.  650. 

answerable 
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nnsw^rable  or  accountable  for  the  misapplication  or  nonapplica-  1802. 
tion  thereof  or  of  any  part  thereof:  And  my  will  is,  and  I  do 
hereby  declare  and  direct,  that  the  money  to  arise  by  sale  of  my  Othen 
said  freehold  messuaices  and  hereditaments  at  Calcutta  afore-  ,  ^*  . 
said,  after  payment  of  the  charge  and  expences  attending  sucb  othits.' 
sale,  and  also  the  rents  issues  and  profits  thereof  until  the  same 
shall  be  so  sold,  shall  be  deemed  and  considered  as  part  of  the 
rej>idue  of  my  estate  and  effects,  and  go  therewith  as  hereafter 
directed."  And  the  testator,  after  giving  divers  annuities  and 
bequests,  then  gave  the  rest  and  residue  of  his  estate  and  offsets 
whatsoever  and  wheresoever,  whether  teal  or  personal,  unto  the 
said  John  Pascalt  Larkim,  Samuel  Emlerhi/  the  youngvr^  and 
George  Smith,  their  heirs,  executors,  administrators,  and  assigns 
for  ever,  upon  certain  trusts  in  the  will  set  forth.  '  And  con- 
cluded thus:  "  Arid  lastly,  I  do  hereby  nominate  and  appoint  my 
said  brother  John  Pascall  Larkhn,  and  the  said  Samuel  Enderby 
the  younger,  and  George  Smith,  together  with  the  said  Mary  Ami 
Larkim  my  said  brother's  wife,  and  the  said  Mary  Cuming  and 
Henrietta  Sampson,  guardians  of  my  said  daughters  during  their 
respective  minorities:  And  I  do  hereby  also  nominate  and  ap- 
point my  said  brother  John  Pascalt  iMrkine,  the  said  Samud 
Endefby  the  younger,  and  George  Smith  executors  of  this  my 
last  will  and  testament. 

The  testator  had  no  other  real  estate,  than  the  messuage  and 
hereditaments  ot  Calcutta  in  thewOI  mentioned,  and  the  devises 
above  set  forth  are  all  that  the  said  wiU  contains  relating  to  land; 
the  other  part^  of  the  will  relating  merely  to  personal  estate. 

After  the  testator  had  duly  executed  the  said  will,  he  with  his 
own  hands  struck  out  by  drawing  a  pen  through  them  the  several 
words  and  passages  hereinafter  mentioned  (that  is  to  say),  in  th6 
devijse  of  the  freehold  messuages  at  Calcutta  to  the  said  John  Pas^ 
call  Larkins,  Samuel  Enderby  the  younger  of  Aldermanbury,  in  ' 
the  city  of  London,  Esquire,  and  George  Smith  of  Limco/ii*s  Inn, 
in  the  county  of  Middlesex,  Esquire,  the  words  **  the  younger'* 
and  **  George  Smith  of  lAncoMi  Inn  in  the  county  of  Middlesex; 
Esquire,"  were  struck  odt  by  a  pen  drawn  through  them.  And 
in  die  said  bequest  of  the  rest  and  residue  of  the  real  and  per- 
sonal estate  to  the  said  JoA/i  Pascall  Larking,  Samuel  Enderby  the 
younger,  and  George  Smith,  the  following  words,  "  the  younger'^ 
and  "  George  Smith,  their  heirs,  ex,"  were  struck  out,  but  over 
the  words  **  heirs,  ex"  was  written  the  word  "  stet."  And 
in  the  clause  appointing  guardians,  the  following  words,  that 

VOL.  in.  c  is 
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tSOS.      ^  ^  ^y»  **  ^  younger/'  and  "  George  Smith"  and  the  word« 
'      .  ^  HitirUUa  Sampton"  were  struck  out.    And  in  the  last  dause 

^^SSi^n*^  uppointing  exnmtocs,  the  following  word^,  viz.  "  the  yonuger/' 
9.       .   and  **  Gimrge  Smith  "  were  also  struck  out;  and  all  &e  above 

^^Otiier'  ^^^  dtorations  were  nade  by  the  testator  Uaiselfy  by  drawing  the 
pen  Ifarongk  Ihe  above  werdi.  O&er  parts  of  the  said  friU  were 
also  altered  in  the  same  nanner  by  striking  out  different  passages 
thereof,  but^uch  alterations  relate  only  to  the  testator's  personal 
Estate.  The  said  testator  never  in  any  manner  re-executed»  or 
fc^Uidbed  his  said  will  after  making  the  above  mentbned  al«* 
tera^ns.  At  the  time  when  the  said  will  was  executed,  the 
said  George  Smiih  ilte  younger  had  a  father  living,  George  Smith 
the  eUetp  who  died  before  the  time  when  the  above  mentioned 
altevatioBs  were  ibade. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
devise  of  the  estate  at  Cukntia  to  the  trustees  named  in  the  said 
testator^s  will  to  be  sold,  were  Revoked  ^y  the  testator's  hii^ving 
fttmck  out  the  name  o[  George  Sniith,  one  of  sudi  trustees^  after 
tJbe  emctttion  of  hiii  s4ad  wiU  i 

Beti  SeijC.  for  the  Pkikiili&«  Tke  question  to  be  consideied  is, 
Wtelher  by  striking  out  the  name  of  Ge^frge  Smith,  one  of  the 
inBtfiea,  the  testator  r^^ik^d  the  devise  of  bis  lands  i|i  CailsM/<a 
altogether,  or  whether  he  only  revoked  it  fro  tM$Uo  S  ThaA  4he 
Attention  ef  the  ttetetor  was  merely  to  revoke  the  tmd  estate 
dewed  ioiG^Si^li/A  is  4no«t  manifest,  f or  in  thait  part  of  d»e  wiU 
whene  his  pen  hndaeotdentiiUy  gone  too  far  and  erased  the  woid 
*'  heirs"  aud  the  two  firtft  letiers  of  the  word  '*  excouiors,"  which 
wcve  to  enlarge  flie  ostate  of  the  two  other  trustees*  be  waote 
Aver  the  erasure ' '  BteiJ'  thereby  plainly  expressing  his  intent  that 
they  should  retain  the  •estatehe  had  given  them  before  the  erasure 
teeic  place.  In  HuUom  ^.S^iitofi^  Co«p.Sl2.  where  the  testator 
after  devising  all  his  lands  upon  trust  to  sell,  ''  except  the  hotss^ 
ait  Math"  gave  to  his  wife  ''  his  house  in  Baih  for  her  Ufo  and 
after  her  deivth  to  Us  eldest  vm^^  mid  after  the  execution  of  tba 
will  sold  his  house  at  Hath^  and  struck  oat  of  his  will  the  exxaep^ 
tiou  and  the  devise  respecting  it,  the  devise  to  the  trustees  was 
neveftheless  hdd  not  tpbe  revoked.  There  were  several  other 
altenrtioBs  and  obliterations  in  that  %viU,  especially  one  whereby 
hi  the  dedatation'  of  the  trusts  the  testator  altered  an  annuity  of 
60/.  to  his  wife  to  450/.  but  the  Court  of  Bings  Bench  avoided 
givhig  atty  opinion  respecting  the  distribution  of  tbe&iads  arising 
fiNNn  the  estates  when  sold,  only  deciding  that  the  devise  ta^l 

remained 
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remained  in  force.     A  revocation  efT^ctetl  by  erasure  or  altera- 
tion can  be  extended  no  further  thatt  it  appears  to  be  the  intei^ 
tion  of  the  testator  that  it  shou]<l  operate.  The  statute  ef  frauds 
29  Car*  2.  c.  3.  «.6*  enacts,   that  no  devise  in  writinf^  ef  lands, 
Sfc»  nor  any  clause  thereof  shall  be  revoeaMe  otherwise  than  by 
some  other  will  or  codicil  in  writing,  or  other  writii^  deekuring 
the  same,  or  by  burning,  cancelling,  tearing,  or  obliterating  the 
same  by  the  testator  himself  or  in  his  presence,  and  by  .his  direor 
tion  and  i^onsent.    The  object  of  this  provision  was  that  whero  a 
testator  has  expressed  a  clear  intention  by  writing,  thai  intention 
should  not  be  superseded  by  any  thing  but  a  clear  act  of  the  tesr 
tator  manifesting  an  intention  to  revoke.    The  act  theisefore 
mnst  appear  to  be  done  auimo  rtvocandi :  and  the  effect  oi  the 
act  csoa  extend  no  further  than  such  an  intontion  appears.     If  it 
were  otherwise  aU  that  mischief . would  arise  whkdi  the  aot  was 
intended  to  porevent.  In  flumphrtve  v.  Tayhr^  //.  S6  Geo*  9.  m 
Cane.  6  Boc.  Abr.  tit.  WUh  ftnd  Testomeuts^  C.  p.  5S&.fol.  ed. 
it  was  decided  that  '*  jfA  by  his  will  devise  all  the  cendne  of  his 
persfinal  estato  to  B.  and  C.  and  make  them  exeemtoes,  and  after 
by  acocBoiI  cancel  and  revoke  every  legacy,  thing,  and  part  re<f 
Isling  to  B.^.  and  revoke  bis  being  exeovtor,  C.  Aall  luwe  t|^ 
whoAe ;  for  arevooatioii  vithoui  a  new:  gifi  shall  have  flie  spme . 
effect  as  if  it  had  been  expressly  given :  and  whether  U  be  by 
^codicil  or  obKieration  it  b  the  saaue."    In  Lamb  v*  Parker^ 
2  Vtrtu  496k  Lord  Keeper  IVright  says,  the  vule  where  a  suhse^ 
quest  act  shall  amount  to  a  revoeatiora  by  impBcotion,  is,  that 
such  BttpHcation  must  be  neoessary  and  wholly  inconsistent.  So 
in  Cam.  Dig.  tit.  Dmse^  F.  2.  it  is  laid  down,  that  a  revocationof 
that  part  of  a  will  by  which  two  out  of  four  trustees  are  named^ 
and  an  appcnntment  of  two  new  trustees  only  amounts  to  a  revo- 
cation of  the  two  trustees  and  constitutes  two  others  in  their  stead* 
The  case  of  Hyde  v.  Mason,  6  Bac.  Abr.  tit.  Wills  and  TesL  G. 
p.  540.  Vin.Abr.  tit.  Devise^  R»  2.  pi.  17.  is  also  a  very  strong, 
authority  .to  shew  that  obliteration  unle&s  done  animo  revocandi 
will  not  amount  to  a  revocation  of  the  will.   The  testator  in  that 
case  having  executed  two  duplicate  wills  and  delivered  one  to 
his  executor,  afterwards  made  great  alterations  in  that  wUoh  he 
retained,  and  wrote  out  a  fair  copy  including  the  alt^ations, 
which  he  never  executed ;  and  it  was  held  that  the  alterations 
did  not  amount  to  a  revocation  of  his  will,  but  only  shewed  an 
intention  to  make  another,  which  intention  nevc^^  having  been 
carried  into  effect  the  will  remained  in  force. 

c  2  Shepherd 
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1802.  Shepherd  Seijt  eoniri,    Pardcular  modes  of  reroking  a  will 

"  of  lands  or  any  clause  thereof  having  been  pointed  out  by  the 

^^CKhrA"**  statute  of  frauds,  the  Court  cannot  inquire  what  was  the  inten- 
9.  tion  of  the  testator  in  obliterating  certain  parts  of  his  will,  unless 

^Othen.*^  he  has  pursued  the  directions  of  the  statute.  Now  by  the  statute 
two  sorts  of  revocation  are  allowed;  first,  a  revocation  by  the 
mere  act  of  the  party  without  any  witnesses,  as  tearing,  can- 
celling, or  obliterating;  and  secondly,  by  executing  a  new  will' 
in  the  presence  of  three  witnesses,  inconsistent  with  the  bequests 
of  the  former  will.  Now  the  revocation  in  the  present  case,  if 
good,  will  in  effect  operate  as  a  new  devise, 'and  yet  the. new 
devise  will  not  have  been  executed  according  to  the  provisions 
of  the  statute.  It  is  true,  that  if  this  were  a  devise  of  personalty 
it  would  be  different ;  for  in  that  case  no  attestation  is  necessary, 
any  writing  which  amounts  to  evidence  of  a  new  gift  being  si^ 
ficient  to  pass  that  species  of  estate.  In  the  case  therefore  of 
Humphreys  v.  Taylor  the  devise  being  of  personalty  the  decision 
is  no  authority  in  the  present  instance.  With  respect  to  Hyde 
V.  Mason  the  Court  did  not  decide  that  the  devisees  took  asun- 
der a  new  bequest,  but  only  diat  the  devisor  having  an  intention 
to  tevoke  had  not  carried  that  intention  into  execution,  and 
therefore  they  decreed  in  favour  of  the  duplicate  which  had.  not 
been  obliterated,  without  engrafting  upon  it  any  of  the  intended 
alterations.  In  the  case  cited  from  Com.  Dig.  it  does  not  ap- 
pear whether  the. will  subsequent  to  the  revocation  of  two  trus- 
tees, and  appointment  of  two  new  trustees,  were  re-executed 
according  to  the  statute  of  frauds  or  not :  consequently  it  cannot 
be  inferred  from  thence  that  merely  striking  out  the  name  of 
one  of  three  trustees  without  a  new  execution  of  the  will  is  only 
a  revocation  pro  tanio ;  for  if  the  will  subsequent  to  the  revoca- 
tion and  appointment  were  re-e\ecuted  according  to  the  statute 
of  frauds,  most  clearlv  the  old  will  was  from  that  moment  an- 
nulled,  and  a  new  one  created.  If  indeed  there  be  two  distinct 
devises  to  different  persons  in  one  will,  and  the  testator  i^ter- 
w^ards  revoke  one  of  them,  it  is  not  contended  that  it  would  also 
revoke  the  other :  such  devises  being  us  entirely  independent  of 
each  other  as  two  different  wills  (//).  But  if  a  man  devise  the 
same  estate  to  two  persons,  and  afterwards  revoke  that  devise  as 
to  one,  such  revocation  necessarily  alters  the  estate  of  the  other, 

(a)aeo  BarkiU  v.  BurkiU,  t  Frm.  498.      vrill  was  held  not  to  afK«t  llie  deviie  ofm 
where  an  ensure  of  certain  legacies  in  a      cupyliold  cstutc  tu  ilie  les4atur*s  wife. 

by 
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by  enlarging  it,  and  if  it  can  operate  at  all  must  operate  as  a 
new  gift.  Whatever  alters  either  the  quantity  or  quality  of  the 
estate  of  the  devisee  must  be  considered  as  a  new  devise :  as  if 
the  testator  after  giving  by  his  will  an  estate  to  J.  his  heirs  and 
assigns,  should  afterwards  strike  out  the  words  "  heir  and  as- 
''  signs"  A.  could  not  take  an  estate  for  life  unless  the  will  were 
le-executed.  It  is  also  material  to  attend  to  the  language  of  the 
statute  of  frauds,  which  speaks  of  the  revocation  of  a  will  or  any 
dame  thereof,  not  of  any  part  thereof;  from  which  it  may  be 
inferred  that  a  revocation  must  either  be  of  the  whole  will  or  of 
some  clause  thereof :  and  that  if  any  thing  be  done  by  the  testa- 
tor amounting  to  a  revocation  of  any  part  of  a  wiU,  it  cannot 
operate  upon  less  than  upon  the  whole  clause  to  which  it  relates. 
As  to  the  case  of  Sutton  v.  Sutton  it  cannot  affect  this  :  for  the 
testator  in  that  case  in  fact  revoked  nothing.  Having  devised 
all  his  lands  to  tiustees  except  his  house  at  Bath,  which  he  de- 
vised to  his  wife,  he  afterwards  sold  his  house  at  Bathg  and  then 
struck  the  exception  and  devise  to  his  wife  out  of  his  will :  but 
the  interest  of  the  devisee  was  not  affected,  nor  was  the  opera- 
tion of  the  remainder  of  the  clause  in  any  degree  altered  by 
that  act. 

Lord  Alvanlby  Ch.  J.  I  have  no  doubt  upon  this  case.  A 
revocation  by  obliteration  will  have  the  same  effect  which  a  re- 
vocation by  any  other  means  will  have,  and  no  more.  I  lay  out 
of  the  case  the  consideration  of  the  devisees  being  trustees,  for 
in  a  court  of  law  they  must  be  considered  as  joint  tenants  in  fee 
absolutely.  Now  it  is  argued,  that  the  revocation  of  the  devise 
as  to  one  devisee  makes  an  alteration  in  the  interest  of  the  others. 
But  whatever  this  alteration  be  it  is  not  an  alteration  arinng  from 
a  new  gift,  but  merely  from  a  revocation.  If  the  remaining  de- 
visees were  to  acquire  any  estate  which  they  had  not  before^ 
something  beyond  a  mere  revocation  would  be  necessary.  If 
therefore  the  devisees  had  been  tenants  in  common,  upon  the- 
erasure  of  one  name  the  remaining  two  would  take  no  moiie  than* 
two  thirds  of  the  estate. 

RooRB  J.  It  is  rather  extraordinary  that  this  point  shouM' 
now  come  to  be  decided  for  the  first  time ;  but  though  the  point 
be  new  I  entertain  no  doubt  that  the  erasure  of  the  name  of 
George  Smith  is  to  be  considered  as  ^  revocation  of  the  devise 
pro  tanto  only. 

Chambrb 


1803. 

La»«ik0  tai 
Otben 

I«ikB«ii«t  and 
Others. 
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1.ARKIK8  and 

Otbcrs 

V, 

Larkiks  and 
Otbcrs. 


Ch  AMBRE  J.  It  would  be  most  unreasonahle  to  defeat  the 
intention  of  a  testator- so  plainly  expressed  as  it  is  in  the  present 
case ;  and  before  vre  could  come  to  such  a  decision  I  ^oiddT  ex- 
pect authorities  to  be  cited  previous  to  the  statute  of  frauds. 
For  the  revocations  enumerated  in  the  statute  were  levocatioiis 
at  common  law,  and  stand  upon  the  same  footing  as  if  that 
statute  had  never  passed,  it  being  declared  that  the  restrictions 
introduced  by  that  statute  should  not  ext«id  to  those  revoeatioos. 
The  only  argument  of  any  weight  which  has  been  used  is,  that 
the  remaining  devisees  take  a  larger  interest.  But  diat  argu- 
ment does  not  apply  here ;  for  the  devisees  being  joist  tentots 
are  seiiced  per  mt/  etper  teal ;  and  if  one  joint  tenant  die  in  the 
life  of  the  testator  the  ottier  joint  tenant  .takes  the  whole  of  the 
estate,  though  it  never  vested  in  him  during  the  life  of  the  tes- 
tator, the  reason  of  which  is  that  the  original  devise  is  sufficient 
to  pass  the  whole  interest.  The  case  of  a  tenant  in  common  is 
indeed  diflcrent,  lie  being  only  seised  of  an  undivided  moiety. 
The  effect  of  this  act  of  obliteration,  as  it  appears  to  me,  is  lo 
t£ike  away  that  from  G.  Smilh  which  the  testator  at  first  in- 
tended to  give  him.  I  cannot  entertain  a  doubt  upon  the  sub- 
ject ;  and  indeed  the  authorities  cited  are  all  one  way.  («). 

Xa)Tiie  certificate  was  uot  pror)ared  wlicn  this  case  was  priikted ;  but  tee  posL  109. 


Feb.  5tb. 


Doe.  ex  ckm.  Walkeh  v.  Stevexson. 


Ejectment  in 
C.  B.  and  ver 
diet  fur  the 
Pluiiititr  and 
co»ts  paid  by 
Defendant, 
>wh«i  titen 
brought  an 
rjectinent  in 
A'.  J3.  for  the 
same  premises 


HPhis  was  an  application  to  stay  proceedings  in  an  actmA 
of  ejectment,   until  the  costs  of  a  former  ejectment  were 
p^d. 

'  It  appeared  that  the  lessor  of  the  Plaintiff  had  brought  a 
former  ejectment  in  this  Court,  upon  which  he  had  recovered 
and  received  the  costs  ^  that  the  Defendant  then  brought  ano- 
ther ejectment  in  the  King^s  Bench  and  recovered,  but  had  not 
mud  recovered,  recovered  the  costs ;  after  which  the  lessor  of  the  Plaintiff  brought 

^VdV  "^l      "^'^  ^^^^  ejectment. 

and  now  a  third   '    Sluipherd  Serjt.  resisted  the  application,  and  insisted,  that  al- 

ejectment  be-    though  the  Couft  will  not  Suffer  a  person  who  has  failed  once  as 

I  lie  commenced  ,  , 

hcre.hy  the       Icssor  of  tlic  Plaintiff  to  bring  a  second  ejectment  without  paying 
Piaintiir  in  the  the  costs  of  the  suit,  vct  that  that  rule  did  not  apply  to  a  second 

lirst  cjfctmcnt,  "^  rr  j 

the  Court 

stdvcd  proceedings  till  paymi'nt  of  the  cubb  of  the  second  f'jnctinent  hi  K,  B, 

ejectment 
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Dot  ei  dirai. 
SritliMov. 


ejectmeiit  brought  by  a  peroov  who  had  befcNre  failod  as  a  defen-  '      18Q2. 
.dant,  and  who  therefore  is  not  to  be  considered  as  twice  making 
himself  an  actor.  ^ 

VatifhtmSetjt*  in  support  of  the  application  said^  thai  the 
•point  had  already  been  decided  in  ThruUQut  d.  WiUiams  v. 
JM4f^^,ii  Term  Rep.  2aa. 

The  Court  thought  that  the  principle  of  the  rule  extended  qs 
well  to  cases  where  a  person  improperly  defends  an  ejectment, 
«s  where  he  improperly  brings  one,  and  therefore  made 

The  rule  absohite.  (4) 


(a)  The  pftct ice  of  the  Courts  of  King't 
Sittok.  uid  CtfiiMiiih  pieat  as  lo  alanine 
proceedings  in  actions  of  ejectment  till 
pajment  uf  the  costs  of  a  tormcr  eject- 
4Mal  ontlie  sametftk  oorrespoiids.  See 
the  cases  collect  cfi  HtklloclCs  Law  of  Ousts 
from  p.  445  to  46?.  And  indeed  wherv 
the  same  title  is  in  issue,  the  aibove  prao* 
tice  prevails  tbougli  the  ejectroeiU  be  for 
different  lands  in  a  dil^ervat  cottntyi  and 
a  new  Defendant  be  added.  JTecne  d. 
ila^e/  ▼.  Angel  and  another,  6  Term  Hep, 
74(1.  and  ihoiigh  the  former  ejectment 
was  braaght  by  the  father  of  the  lesser  of 
the  Plaintiff*  against  the  father  of  the  De- 
fendant. Uot  d.  FMer  v.  fUm,  S  Terai 
l^iwf  4S«    Bm  the  practice  o|  the  two 


Conrt.4  as  to  stajing  proceedings  fn  otli^r 
actions  bjf  the  same  Plainttff.liir  iHe  Hmifi 
cauact  seems  to  differ  thiM  far,  that  the 
C«»urt  of  K,  B.  stays  proceedings  till  tile 
costs  of  ilief«»rmer  action  are  paid  wher- 
ever the  Flnintiirs  proceedings  appear 
to  be  vexaiiousi  but  the  (>otirt  of  C.  £• 
never  interfarirs  Vnless  the  meiits  of  tlfo 
cum:  have  been  tried  in  the  former  acthtii. 
See  IfVilaa  ▼•  WHk$n,  i  Tfrm  ntp,  511. 
MiiiUtim  f .  U  V.  DiagJUiWt  and  Buldwim  ▼• 
Richarth,  2  Term  Rep,  51 1.  n.  «•  lor  the 
practice  of  X.  B.  and  C«a  ▼•  Chuk^  'i 
Bk  809.  and  CofJic  f .  Vohrte^  1  if.  B/, 
to.  for  the  practice  of  C.  B.  AIm)  /fal- 
tock'l  Xaw  oCCosli,  |).  4^3  to  467. 


Matthie  and  Others  v.  Potts. 


Feb.  6th* 


nPiils  was  an  action  on  two  policies  of  insurance  on  goods  at  Insnnnceos 
twenty  guineas  per  cent.    In  one  of  the  policies  the  risk  was  J*^^*J2k  ship 
described  "  at  and  from  Nassau  to  Cam  peachy,  and  at  and  from  f>«n  Nasieata 
Campcachy  to  Nassau  per  the  ship  or  vessel  called  Im  Purny  con^eoathe 
Lymjfiat  or  any  other  Spanish  ship  or  ships;"  and  in  the  other,  ^•^'^V^^^T" 
**  Per  the  Spanisli  schooner  La  Pura  y  hj/mpia  from  Nassau  to  Mfei^nded. 
Campeachif  with  a  licence  from  the  Governor  o(  Nassau^  and  The  ship  hav- 
back  in  the  sfune  ship  La  Puray  Lt/mpia,  or  any  other  ship  or  fromtheBritjiik 
sliips/'    *  The  risk  in  both  policies  was  described  as  nsnal  to  S*'^'*™®'.!!. 

from  Coin* 

pe^chjtf  And  having  arrived  olT  that  port  nmde  signals  for  lannches  to  come  out,  into  which  the  goods 
were  pat  for  the  pur|ioae  nf  being  ran  ashore.  In  thisjntaation  thi*  nnods  wen  aailad  bj  two  Sprntt^ 
Cavontuieui  bri|(S»  it  being  contrary  to  the  Spanish  laws  to  import  HriM  goods  into  the  Spaau^nain, 
It  atems  that  the  gooils  were  protiXte<l  by  tlie  puHcy  while  on  board  the  lannches*  such  being  the 
uraal  nictbod  of  carnriug  on  that  trade.  Rut  it  was  lield  tJiaC  such  a  lots  was  not  well  describad  hj 
en  averment,  staling  that  the  {^oods  wrre  seized  "  in  a  foicible  and  hostile  manner  bj  certain  paiaona 
enemies  of  our  Lord  the  King  to  the  riaintiii's  unluiowu.'* 

endnre       *[  24  ] 


Po 
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1802.       endnrc  upon  the  goods  until  the  same  should  be  discharged  and 
■'  safely  landed.   In  the  count  upon  the  first  policy  it  was  averred, 

md  Oihcn     ^^  goods  to  the  amount  insured  were  shipped  on  board  tlie 
V.  the  said  ship  to  be  carried  from  Nastau  upon  the  voyage  afore- 

said, **  the  said  siiip  or  vessel  then  and  there  being  licensed  for 
that  purpose ;"  and  in  the  count  upon  the  second  policy,  v  that 
the  said  ship  or  vessel  was  licensed  as  in  the  said  policy  of  assur- 
ance mentioned."  The  loss  in  both  counts  was  stated  in  the 
same  manner,  viz,  that  before  the  said  goods  were  discharged  or 
safely  landed  they  were  "  in  a  forcible  and  hostile  manner  seised, 
captured,  taken,  and  carried  away  by  certain  persons  then  being 
at  enmity  and  open  war  with  our  Lord  the  King  to  the  Plaiatifik 
unknown," 

At  the  trial  before  Lord  Jkanley  Ch.  J.  at  the  GmldhallSiU 
tings  after  last  Michaelmas  Term,  it  was  admitted  that  the 
Spanish  vessel  Im  Para  y  Lympia  was  duly  licensed  for  the 
voyage  in  question  by  the  Governor  of  the  Bahama  Islands  pur- 
suant to  His  Majest/s  instructions  to  the  said  Governor,  but 
that  no  licence  was  granted  by  the  Spanish  government  or  any 
other  person  on  their  behalf;  that  the  said  vessel  was  loaded 
with  the  goods  mentioned  in  the  declaration  and  bills  of  lading ; 
that  La  Para  y  Lympia  sailed  on  the  voyage  in  question  from 
the  Bahama  Islands  on  the  21st  April  1800,  and  on  the  90th  of 
the  same  month  arrived  at  a  port  near  Campeachy,  and  put  the 
goods  into  a  launch  with  a  view  of  running  them  ashore  at  Cam-- 
peachy  iA  the  night,  which  goods  were  afterwards  seized  in  their 
passage  to  Campeachy  by  t^'o  Spanish  government  brigs,  the 
landing  the  same  being  illegal  by  the  revenue  laws  of  Spain,  and 
were  wholly  lost  to  the  Plaintifls, 

It  was  proved,  that  all  Spanish  vessels  laden  with  British  mer* 
chandize  trading  to  the  Spanishmnm2ireh\i\\e  Spanish  laws  liable 
to  confiscation ;  anc^  that  at  Campeachy  those  laws  are  ^nforped 
more  strictly  than  in  other  parts  of  the  Spanish  main ;  that  the 
usual  method  of  carrying  on  this  sort  of  trade  to  Campeachy  is 
fpr  the  vessels  to  lie  off  the  coast  as  near  to  the  port  of  Cam^ 
peachy  as  can  be  done  with  safety,  and  there  to  make  signals  for 
the  launches  to  come  off  from  shore ;  but  that  in  some  cases  the 
vessels  do  venture  to  sail  directly  into  the  port  itself;  and  that 
the  launch  in  which  the  goods  in  question  were  at  the  time  of  the 
seizure  had  put  oft'  from  shere  in  the  manner  above  mentioned. 
His  Lordship  directed  the  jury,  in  case  they  should  be  of  opinion 

that 
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that  the  trade  was  conducted  in  the  present  case  in  one  of  the        1803. 

usual  modes  (cr),  to  find  a  verdict  for  the  Plaintiff^  which  they      

accorfinglydid.  ^^-^ 

rViiHanu  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  _  *. 
why  this  verdict  should  not  be  set  aside  and  a  new  trial  be  had^ 
first  on  the  ground  that  the  averment  in  the  declaration  that  the 
gooiB  were  captured  in  a  forcible  and  hostile  manner  by  the 
King's  enemies  was  not  supported  by  the  evidence;  and  secondly, 
that  as  the  licence  of  the  Brilidi  Governor  at  Nassau  was  con* 
fined  to  the  Spamsh  ship,  the  goods  were  not  protected  by  the 
Ucenoe  from  £rf/aA  capture  when  on  board  the  launch,  and  con- 
sequently the  risk  at  that  time  was  materially  different  from  that 
insured  against* 

When  the  case  came  on  the  Court  seemed  to  tliink  that  the 
latter  objection  was  not  of  any  weight,  but  intimated  a  strong 
opinion  that  the  former  objection  must  prevail,  and  recommended 
ttie  Plaintiffs  to  consent  to  a  new  trial,  and  in  the  mean  time 
amend  the  declaration. 

Shepherd  and  Yaughan  Seijts.  for  the  Plaintiffs,  expressed 
their  willingness  to  accede  to  this  proposal  on  payment  of  the 
eoflts  by  the  Defendant ;  but  the  payment  of  costs  being  resisted 
they  contended  that  the  averment  in  the  declaration  was  suffi- 
ciently proved  by  the  evidence,  since  it  appeared  that  the  goods 
were  seized  by  persons  being  enemies  of  the  King,  in  a  situation 
which  rendered  them  the  subject  of  prize ;  that  although  it  ap- 
peared that  the  goods  were  contraband  by  the  laws  of  Spain,  it 
was  not  expressly  stated  in  the  admissions  that  they  were  seized 
finr  that  reason,  and  that  unless  that  circumstance  were  distinctly 
made  out,  the  seizure  of  British  goods  by  Spanish  vessels  must 
be  taken  to  be  a  seizure  jure  beili. 

The  Court  however  retaining  their  former  opinion  declared 
that  the  new  trial  ought  to  be  granted  without  payment  of  costs; 
and  Chambre  J.  added,  that  he  had  no  hesitation  in  stating,  that 
in  his  opinion  the  Plaintiffs  ought  to  have  been  nonsuited,  be- 
cause the  evidence  produced  did  not  support  the  averment-  of 
loss  in  the  declaration. 

Rule  absolute* 

(a)  See  Harry  ▼.  The  Royal  Exchange  where  it  was  holden  that  goods  were  pro- 

Auurance  Company,  ante,  vol.  t,  p.  430.  leiud  by  the  |K»1icy  while  on  board  pub*  % 

and  Untker  v.  Ihe   LohHoh  Awtninee  lie  Hghtt-rs  employed  to  land  llicm  iu  ihn  "i 

Campanyp  ante,  voi,*Z*  p.  43$.  iunoth,  u»ual  course  of  trudc.  ^ 
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'j^rtistb.     Nathaniel  Tatnton,  Administrator,  ^c.  of  John 

Hannay  deceasecU  v.  Ramsay  Uannat. 

TheaatWitj      jisstupsiT.  The  decloratioii  began  tkus :  "  Ramwy  Hm/h^ 
uZt^u^^'  late  of  fVatmwUer,  Sfc.  was  attached  to  aiwwer' N^lAaWc/ 

cd  according  td  TayMton^  administrator  of  all  and  singular  the  goods,  obattels» 
onfrss  as.  »»d  credits  of  JoAii  IlaHiiaif,  specially  appointed  admisistrator 
e.  87.  dvrhig  ther^f  With  the  will  annexed  according  to  the  force  and  effeet  of 
InVx^wiIS  **  a»  act  passed  in  the  38th  year  of  the  reign  of  bis  preaeal  M lyesty^ 
from  thiiconn.  and  also  by  a  decree  and  decretal  order  of  the  High  Court  of 
iH?wiJr  JSd-  Chancery  of  our  Sovereign  Lord  the  King,  holdeii  at  l¥$Umm- 
ally  roid  upon  |/^,  iq  (he  county  of  Middltux^  made  in  a  certain  cause  ivuKti- 
l«d?^c*^L.  tttted  in  the  said  Court  by  one  ThomoM  Raiii^ord  and  June  Ma 
but  onljr  void-  ^j[fe  against  the  said  NaUuMuid  and  JohmUme  ifaMirffy>  Ukkard 
^  Ilajp  and  itlur^  his  wife,  and  whilst  the  said  cause  was  depend* 

ing  in  the  said  Court  of  the  Chancery  of  our  said  Lord  the  King» 
to  wit,  OB  Thindoy  the  31st  day  of  March  in  the  SiMh  year  of 
the  reign  of  our  said  Lord  the  King  at  WnimMkir  m  the  miA 
county  o(Middl€$ex^  qpe<»aUy  appointed  to  collect  end  gel  in  lh» 
outstanding  debts  and  effects  of  the  said  Jolm  //Mnny » aecoidf 
ing  to  the  force  and  effect  of  the  said  act,  as  by  the  said  denfeB 
and  decretal  order  duly  enrolled  by  the  said  Court  of  Chaoeevy 
of  our  said  Lord  the  King  at  Westminsier  in  the  said  oounty  of 
•  MiddleHx^  and  now  there  remaining*  relation  being  theYe«pt» 
had,  will  amongst  otlier  things  more  fully  and  at  laijge  appear* 
of  a  plea  of  trespass  on  the  case,  and  whereupon  the  said  MifAiK 
me/  administrator  as  aforesaid  and  authorised  as  aforesaid  earn* 
plains  For  that  whereas,"  &c.  The  deolamtion  contained  counta 
for  money  had  and  received,  money  lent  and  advaaeed,  maaey 
paid,  hud  out,  and  expended,  and  upon  an  aocouat  stated  ift 
the  lifetime  of  the  testator^  also  a  count  upon  an  aaaount  stated 
with  the  Plaintiff,  "  administrator  as  aforesaid  and  mUhorised 
as  aforesaid,"  and  another  for  interest  upon  monies  due  orowii^ 
to  the  Plaintiff,  "  administrator  as  aforesaid  and  authorised  as 
aforesaid,"  forbom  by  him  ''  administrator  as  aforesaid  and 
authorised  as  aforesaid,"  The  breach  to  the  above  counts  was 
in  these  words :  *'  Yet  the  said  Ramsay  not  regarding  Ms  afore- 
said several  promises  and  undertakings  so  made  by  him  in  this 
behalf  as  aforesaid,  but'  contriving  and  fraudulently  intending 
craftily  and  subtilly  to  deceive  and  defraud  the  said  John  in  his 
lifetime,  and  the  said  Nathaniel  administrators  as  aforesaid  and 

authorised 
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audtorised  as  aforesaid  rinoe  fais  death  in  this  respect,  hath  not        I9Q3. 
yet  paid  the  said  several  sums  of  money  or  any  paA  tfaereot  to  the  . 

said  John  in  his  iifetiine,  or  to.the  said  Nathaniei  since  hisdiecease  -  *  «. 
(to  which  said  Naihomel  tetters  of  administration  of  tiie  goods,  Uai*«««* 
chattels,  and  credits  of  the  said  JWm  were  according  to  iine  force 
and  effect  of  an  act  passed  ia  the  38th  year  of  the  reign  of  hit 
present  Majesty  by  John  by  Divine  Providence  Archbishop  of 
Canterbury,  primate  of  all  EnglnndBni  MetropoKtaa  m  due  form 
of  law  granted,  to  wit,  at  fVeslminsttr  aforesaid  in  the  county 
aforesaki,  on  the  8th  day  of  December  1796,  and  which  said  Na- 
thnniet  was  by  a  decree  and  decretal  order  of  die  High  Cowl  of 
Chancery  of  our  Sovereign  Lord  the  King,  holden  at  Westmimitr 
in  the  said  cowntjcf  Middlesex,  made  in  a  certain  camse  iaatitoted 
by  one  Thomas  Rainsford  and  Jane  his  wife  against  the  said  Ntf- 
tkaniet,  Johmtone  Hannay,  Rkkard  Hay  and  Mtrry  his  wife, 
smd  whilst  the  said  cause  was  depending  in  the  said  Coiirt  of 
Chancery,  to  wit,  on  the  2lst  day  of  March  in  the  98th  year  of 
the  reign  of  the  now  King,  at  fVestminsier,  in  the  said  eouiityof 
Middlesex,  specially  appointed  to  collect  and  get  in  ^outsti»d» 
ing  personal  estate  of  the  said  John  Hannay^  according  to  the 
force  and  efiect  of  the  said  act  as  by  the  said  deoree  and  deoreiri 
order  dnly  inroUed  in  the  said  High  Court  of  Chancery  at  HW-^ 
iii»r#«tor  aforesaid  in  the  county  aforesaid,  andnow  thertresiabilngy 
relation  being  thereunto  had  will  more  folly  and  at  laerge  appear) 
or  to  either  of  them,  although  so  to  do  he  the  said  Rasnsaywm 
requested  by  the  said  John  in  his  lifetime  and  by  the  said  N«iA«- 
niel  since  his  death  afterwatds,  to  wit,  on  the  saidi  firrtdiay  of 
AagtiUl9009^TeBmd,  and  often  dfterwards,  to  wit,  atlfWmiiNslir 
aforesaid,  nor  did  he  pay  the  same  or  any  part  thereof  to  John* 
intone  Hannay,  to  whom  probate  of  the  will  of  the  said  John  was 
by  due  authority  granted,  and  which  said  Jvhnstone  Hamnay  at 
the  time  of  the  granting  of  the  said  letters  of  a^initftralioii  cf 
the  goods,  chattek,  and  credits  of  tibe  saM  Jebn  Hatnuiyto  tba 
said  Nathaniel,  was  and  still  is  residing  out  of  the  j«ritdictioift«f 
his  Majesty's  Courts  of  Law  and  Equity  in  that  pait  of  Griwt 
Britain  commonly  called  England,  and  out  €(  England  mkfhmM^ 
and  which  said  Johnsiane  Hannay  was  at  the  tone  of  the  oom* 
mencement  of  this  suit  residing  out  of  the  jurisdiction  of  his  M«« 
jest/s  Courts  of  Law  and  Equity  in  that  part  of  Great  BrUam 
commonly  called  England,  and  out  o(  England  aforesaidi  but  ho 
to  do  this  hath  hitherto  wholly  refused  and  still  refuses  :  whevfr- 
fore  the  said  Naihame/,  administrator  as  aforesaid,  sayv,  he  ia 
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1602.       injured  and  hath  sustained  damage  to  the  value  of  300/.   and 
^        -*-     therefore  he  brings  his  suit,  4rc.    And  the  said  Nathaniel  in  fact 
,.  saith^  that  the  said  decree  and  decretal  order  is  in  full  force  and 

Uakxav.  e^ect  not  in  anywise  reversed,  annulled,  set  aside,  or  rendered 
void.  And  he  brings  here  into  court  the  letters  of  administra- 
tion of  the  said  John,  which  sufficiently  prove  to  the  Court  here 
the  granting  thereof  in  form  aforesaid,  the  date  whereof  is  on 
the  day  and  year  in  that  behalf  mentioned. 

The  Plaintiff  craved  oyer  of  the  letters  of  administration,  which 
being  accordingly  set  out,  appeared  to  be  in  the  form  prescribed 
by  the  Stat.  38  Geo..  3.  e.  87.  He  then  pleaded,  1st,  Noti  as- 
snmptit ;  2dly,  that  Johmlone  Hanaajf  was  not  at  the  time  of  the 
commencement  of  the  suit  residing  out  of  England  \  Sdly,  a  set- 
off; upon  which  three  pleas  issues  were  joined.  Fourthly,  he 
pleaded  "  that  the  said  Johnttone  Hannay  on  the  18th  day  of 
July  in  the  year  of  our  Lord  1801,  at  fVeUminster  aforesaid  in 
the  said  county,  died." 

To  .this  last  plea  the  Plaintiff  demurred  generally,  and  the 
Defendant  joined  in  demurrer. 

OnJow  Seijt.  in  support  of  the  demurrer.    This  question  de- 
pends upon  the  construction  of  38  Geo.  3.  c.  87.  and  the  de- 
cree of  the  Court  of  Chancery  founded  thereupon.    That  act 
after  reciting  that  the  laws  then  existing  were  not  sufficient  to 
enforce  a  speedy  distribution  of  the  assets  of  deceased  persons 
where  the  executor  to  whom  probate  of  the  will  had  been 
granted  was  out  of  the  jurisdiction  of  his  Majesty's  Courts  of 
Law  and  Equity,  provide^  thatwhere  such  executor  shall  reside 
out  of  the  jurisdictions  of  such  Courts,  the  Ecclesiastical  Court 
may  on  the  application  of  any  creditor,   next  of  kin  or  le« 
gatee,  grant  to  any  person  named  on  their  behalf  special  ad- 
minbtration  for  the  purpose  of  being  made  party  to  a  bill  in 
equity  to  be  exhibited  against  him,  and  to  carry  the  decree 
into  effept  but  no  further.    The  4th  section  enacts,  that  the 
Court  of  Equity  in  which  such  suit  shall  be  depending  may 
appoint  any  person  to  collect  the  debts  due  to  the  estate  and 
give  discharges  for  the  same.    The  Ath  section  contains  this 
proviso,  "  that  if  the  executor  capable  of  acting  as  such  shall 
return  to  and  reside  within  the  jurisdiction  of  any  of  the  said 
Courts  pending  such  suit,  such  executor  shall  be  made  party  to 
such  suit,  and  the  costs  incurred  by  granting  such  administration 
and  by  proceeding  in  such  suit  against  such  administrator,  shall  be 
paid  by  such  person  or  out  of  such  fund  as  the  Court  where  such  . 

suit 
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suit  is  depending  shall  direct.  Now  the  present  PlainfiiF  having       180S* 
been  appointed  administrator  by  the  Ecclesiastical  Court  and      *        ^ 
collector  of  the  debts  doe  to  the  testator  nnder  a  decree  of  the  ^ 

Court  of  Chancery,  nothing  is  disclosed  by  the  plea  to  prevent  Banma^. 
him  from  proceeding  in  this  suit.  It  appears  from  the  proviso 
in  the  5th  section  that  the  Legislature  did  not  intend  that  the 
special  administration  should  cease  iounediately  upon  the  return 
of  the  executor ;  for  if  that  authority  were  to  cease  on  that  event 
happening,  it  would  be  unnecessary  for  the  executor  to  be  made 
a  party  to  the  suit  in  Equity ;  and  if  the  authority  does  not  cease 
immediately  upon  the  return  of  the  original  executor,  nrither 
will  it  cease  upon  the  death  of  suchexecutor»'  Upon  die  death 
or  return  of  the  executor  the  authority  of  the  special  adminis- 
trator becomes  voidable,  but  it  cannot  be  actually  avoided  with* 
out  obtaining  a  reversal  of  the  decree  of  the  Court  of  Equity,  and  ,  '^, 
possibly  the  Court  of  Equity  might  refuse  to  reverse  the  decree 
without  obliging  those  who  applied  for  such  reversal  to  pay  -tfie 
costs  incurred  or  bring  the  fund  into  court 

Baylty  Serjt  eoniri.  The  authority  derived  under  this  .act 
of  Parliament  is  a  temporary  administration  granted  jfbr  special 
purposes,  and  when  those  purposes -cease,  the  authority  is  not 
merely  voidable,  but  void.  If  an  executor  resident  out  of  the 
kingdom  never  prove  the  will,  and  administration  be  granted  to 
one  durante  abieniiA  of  such  executor,  upon  the  return  of  the 
executor  the  administration  becomes  void*  Stater  v.  May,  2  Lord 
Raymi  1071.  So  where  administratioh  is  granted  darante  miaori 
€ttate,  if  pending  the  action  the  minor  comes  of  age  it  may  be 
pleaded  in  bar  pui$  darrein  contiauanee.  Major  v.  Peek,  1  LiflHf. 
838.  In  case  of  the  deadi  of  the  executor  a  fortiori  the-  above 
rule  must  prevail,  for  if  he  leave  a  will  and  appoint  an  executor 
resident  within  the  kingdom,  that  executor  becomes  the  legal 
rqpresentotive  of  the  first  testator,  and  if  no  executor  be  nomi- 
nated, administration  de  bonii  nott  may  be  taken  out.  If  an  adr 
ministrator  durante  abtentid  of  the  executor  who  has  not  proved 
the  will  file  a  bill  in  equity  or  commence  an  action  at  Juw,  it  is 
clear  that  upon  the  death  of  the  executor  such  suit  will  abate* 
and  if  it  had  been  the  intention  of  the  Legislature  that  such  suits 
commenced  by  an  administrator  appointed  under  the  stotute  on 
account  of  the  absence  of  an  executor  who  has  proved  should  not 
abate,  it  is  reasonable  to  suppose  that  some  provision  would  have 
been  introduced  to  put  both  cases  upon  the  same  footing. 

Lord 
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ISitt.  Lord  Alvanlsy  Ch.  J.     On  the  best  consideration  whick 

'      I  can  bestow  upon  this  case  I  am  of  opinion  that  the  power  de- 

TArNitiii     ^^^  ,^1^^  ^y^  ^^  ^f  Parliament  and  the  decree  of  the  Court 

M'AftiiAir.      of  Chancery  must  from  the  nature  of  the  case  be  held  to  be  de- 
termined by  the  dealb  of  the  executor :  on  which  event  a  new 
right  accrued  to  some  other  person  to  take  out  adminiBtration 
ciidiei  at  next  of  kin  to  the  mginal  testator,  or  as  executor  of 
the  deceased  execoicn    I  do  not  think  that  the  act  of  Parlui* 
ie«t  haagone  fiv  enough  to  confer  any  right  upon  the  special 
ndninialraior,  after  the  causes  have  ceased  for  which  the  admi- 
inatralion  was  gianted.    The  object  of  those  who  introduced 
iim  act  was  to  remedy  the  inconvenience  arising  from  the  Eccle* 
siastkal  Coiurts  not  thinking  themselves  authorised  to  grant  a 
new  administration  wheve  probate  hud  been  once  granted  and 
the  eBDeeutoc  wna  gone  absoad.    The  consequence  of  this  defect 
in  their  anthodlty  was  that  there  was  no  person  existing  wi&in 
the  |uaisdictian  of  the  Courts  of  Law  or  Equity  duly  autheiised 
to  appear  or  to  collect  die  debts,  as  there  was  in  those  cases  whea<t 
UdmuditralMi  Wbb  ginnted  Arnxntt  ahseniii  of  an  executor  who 
had  ne^  peoved  the  will.    It  never  was  supposed  that  a  C^urt 
ef  Eifuiity  hadany  power,  before  any  suit  cmamenced  agnnsi  ika 
iMceoiitar,  to  appoint  a  person  to  collect  thedebtsof  tlie  testator: 
tat  iriien  once  a  pessen  capaUfr  of  sustaining  the  ehaffaefw  of 
fegal  representative  was  bl^Hight  into  a  Court  of  Eyjtjf^  that 
Daurt  in  case  of  his  insolvency  or  misconduct  wcndd  a^^point 
another  peraon  to  manage  the  i^cs  of  the  testator,  and  oempel 
the  legal  representative  tapenaitsuch  person  to  sue  in  his  name: 
bat  even  in  that  case  the  person  so  appointed  could  never  be  em* 
powered  to  sue  in  his  own  name.   Tins  being  the  ease,  if  an  ex* 
ecutar  to  whom  prdbata  had  been  granted  went  abroad,,  nothing 
oould  be  done :  the  Court  of  Equity  could  entertain  no  suit» 
there  being  no  person  to  stand  in  the  situation  of  the  testator* 
and  the  Ecclesiastical  Court  could  not  grant  administration  ad 
eoUigenda  bona.  Tlie  act  of  Parliament  after  reciting  this  griev- 
ance authorises  the  Spiritual  Court  to  grant  special  letters  of  ad* 
ministration  in  tbe  form  there  set  fortli :  from  tlie  wcurds  of  which 
letleiis  we  amst  learn  the  authority  of  the  odmiiiiskator.  Now  by 
the  letters  of  administration  it  appears  that  he  is  constituted  ad^ 
ministratar  for  the  purpose  of  being  made  a  party  to  a  bill  in 
eqinty  to  be  exhibited  against  him,  and  to  carry  the  decree  into 
eiiect,  **  but  no  farther  or  otherwise  :"  so  that  the  authority  is 
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ajpecially  coafiaed  to  the  purposes  of  that  snitL  Then  it  is  ^^^QS, 
urged  Atat  by  Yurtae  of  the  fourth  aectioii  of  .the  act  the  Phiiiitiff 
heiag  su«A  administrator  is  appointed  by  the  Cou^t  of  Equity  td  * 
'CoUeet  the  debts ;  and  that  the  authatily  under  that  appoint-  .  iUnMir. 
aMUt  itiiU  subsists.  But  how  long  is  the  suit  in  equity  to  G<»i- 
tibuet  and  faaw  long  is  the  collector  to  act?'  It  is  ailsw«riBd  ' 
that  the  act  has  piOTided,  that  upon  the  return  of  the  eiecutor 
be  may  be  made  a  party  to  the*  suit  ia  equity*  and  may  oblain  a 
jev^nai  of  the  appointment*  But  it  seems  to  me  that  the  md^ 
■leait  the  executor  becomes  amesaaUe  to  the  Court  he  not  only 
may  but  must  be  made  a  party  to  the  suit,  and  that  untfl  he  be« 
timcause  SHist  stand  still,  and  there  must  be  an  end  of  the  cot- 
lection  of  the  debts.  For  a  Court  of  Equity  to  authorise  a  per- 
son (o  collect  the  debts  of  a  testiUor  in  the  room  ofthe  real  te-  ' 
preseatative,  when  that  representative  iscapable  of  being  brought 
iiefoffe  the  Court,  and  yet  is  iiot  brought  before  the  Court, 
woidd*  be  a  prooeadiag  altogether  unheard  of,  and  would  be  in- 
frii^[ii^  on  his  legal  rights.  He  might  talce  out  probate  of  the 
unl^  and  thereby  at  oaoe  si^emede  the  authority  of  the  q»eciid 
administrator  and  coUeetor.  The  true  coasimotion  ^  the  aot 
as  it  seems  to  me  is  thasj  that  where  the  real  representative  is 
bsgread  the  jurisdiction  of  the  Comrt  «f  Chancery  and  iaeapable 
of  acting  for  himwelf  a  pcfwer  is  gjiiven  ta  substitute  anotliar  |m»- 
.aon  during  his  absenoa :  but  the  moment  such  representative  is 
eapable  cf  doi^glus  own  duty«  or  that  in  consequence  ^  hia 
4eath  any  ether  persov  becomes  entitled  to  perform  that  duty  in 
.his  staad  by  takkig  out  administoution,  all  the  inconveaieaee 
which  it  was  the  olt^Botof  the  act  to  provide  against  isataiiend:  * 
Ami  consequently  the  power  whioh  was  given  to  the  qpecial  ad- 
ministrator  duriug  the  idbseHce  of  the  executor  is  done  awaj^ 
Though  i  could  have  wished  that  the  act  had  gone  farther  and 
authorised  the  special  administrator  to  act  until  a  new  administra^ 
tion  had  \3»&Bk  taken  out,  yet  under  the  terms  of  this  act  of  Par- 
liament I  cannot  find  that  we  areaudiorised  to  extend  the  power 
of  the  special  administrator,  since  by  so  doing  we  should  enable 
him  to  collect  all  the  debts  which  it  belongs  to  the  new  represent 
tative  to  collect,  before  the  latter  could  have  an  opportunity  of 
investing  himself  with  the  proper  authority.  The  act  of  Parlia* 
ment  provides  only  for  a  special  case:  and  the  moment  that  any 
person  eapoble  of  acting  as  representative  conies  within  the  jurist 
diction  of  the  Courts  of  Law  and  Equity  the  power  ceases;  and 
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1802.  the  Court  of  Equity  will  not  proceed  in  the  suit  until  he  be  made 
a  party.  Under  the  circumstances  of  tliis  ease  the  Cburt  of 
Equity  probably  would  supersede  the  power  given  to  the  Phiin-> 
H  AMU  AT.  tiff.  If  the  next  of  kin  to  the  original  testator  were  to  refuse  to 
take  out  administration,  the  Spiritual  Court  would  grant  adrai'^ 
nistration  ad  eolligenda  bona :  but  this  is  only  done  upon  the 
refusal  of  the  party  entitled;  and  the  authority  in  such  case  would 
not  be  derived  from  the  Court  of  Chancery  but  from  the  Spi- 
ritual Court.  Upon  the  whole  I  am  of  opinion  that  the  admi- 
nistration is  at  an  end,  and  that  the  present  Plaintiff  cannot 
maintain  the  action  in  his  own  name. 

Rook  B  J.  This  is  a  question  on  the  construction  of  a  new 
act  of  Parliament,  and  it  is  with  considerable  diffidence  I  enter- 
tain an  opinion  different  from  that  of  my  Lord  on  the  interpre- 
tation to  be  put  upon  that  act ;  especially  ^hen  X  consider  his 
long  experience  in  a  Court  of  Equity.  As  this  is  a  new  case  I 
think  the  best  course  which  we  can  pursue  is  to  adopt  tha't 
cctastruction  which  will  most  essentially  promote  the  ends  of 
justice.  The  objection  is  taken  not  by  the  executor,  nor  by 
any  person  having  a  right  in  consequence  of  his  death,  but  by  a 
debtor  only,  who  is  at  all  events  answerable  to  the  estate  of  the 
deceased  testator.  The  person  who  now  sues,  does  it  undte  a 
special'  authority  granted  to  him  by  virtue  of  the  act  <rf^  Pariia- 
ment/  and  i^  entirely  under  the  control  of  the  Court  of  Equity 
by  which  he  is  appointed  collector,  and  to  which  he  is  acieount- 
able  for  every  step  of  his  proceedings.  Though  on  the  death  of 
the  executor  a  new  tif^t  accrues,  yet  until  that  right  be  com- 
pleted and  reduced  intoeffect,  I  think  the  special  authority  gianted 
to  the  Plaintiff  ought  to  continue  in  force.  Let  us  see  what 
"diis  special  administration  is.  The  Plaintiff  is  appointed  admi- 
nistrator for  the  purpose  of  becoming  a  party  to  the  bill  in  Equity 
and  of  carrying  the  decree  into  execution  but  no  further.  The 
administration  therefore  is  confided  to  him ;  and  during  the  ab- 
sence of  the  executor,  while  living,  he  certainly  could  collect 
the  effects  by  suing  in  a  Court  of  Law  and  his  title  would  be 
there  recognized.  Now  theXegislature  have  foreseen  one  case 
and  provided  for  it,  viz,  the  return  of  the  executor  ;  in  which 
event  the  suit  in  Equity  does  not  abate  but  the  executor  is  only 
to  he  made  a  party  to  it.  Then  shall  we  put  such  a  construction 
on  the  act  as  to  say  that  in  consequence  of  the  death  of  the 
executor  the  present  suit  is  abated  and  that  the  action  must  be 

begun 
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begtin  de  novo  by  the  new  representative.   As  the  suit  in  Equity       .1803- 
does  not  abate  upon  the  return  of  the  executor  I  think  we  are      *;       "^ 
warranted  in  saying  that  it  continues  until  the  appointment  of  a  9. 

new  representative  notwithstanding  the  death  of  the  executor.  HAimAT^ 
If  this  construction  be  not  put  upon  the  act  great  inconvenience 
may  ensue.  Suppose  the  executor  to  die  in  India  and  no  intel- 
ligence to  arrive  in  England  of  his  death  till  six  months  after- 
wards ;  if  all  the  intermediate  acts  of  the  special  administrator 
are  to  be  set  aside  gpreat  confusion  will  follow.  I  am  therefore 
of  opinion  that  the  authority  of  the  Plaintiff,  though  it  became 
voidable  by  the  death  of  the  executor,  was  not  rendered  actually 
void. 

Chambre  J.    I  entirely  concur  with  my  Brother  Rooke  in 
thinking  that  the  plea  is  bad,  and  that  the  Plaintiff  is  entitled  to 
judgment,  and  I  will  add  that  I  have  no  great  difficulty  in  form- 
ing this  opinion.    This  act  of  Parliament  was  certainly  made  for 
very  beneficial  purposes,  but  many  of  its  provisions  have  beoi 
framed  with  a  very  short-sighted  view  of  legal  consequences :  of 
this  I  could  point  out  many  instances,  but  it  is  not  necessary  in 
the  present  case.    The  special  administration  in  the  present  case 
has  been  compared  to  other  limited  administrations ;  which  how-> 
ever  appear  tome  to  be  of  a  very  different  sort.  Where  adminis- 
tration is  gpranted  durafite  ab$entii,  or  durante  minoriiaie^  it  ex- 
pires by  the  terms  of  the  authority  upon  the  executor  returning 
or  coming  of  age:  and  if  we  could  find  that  the  Legisbture  had 
prescribed  aoly  express  limitation  in  the  present  instance  by  the 
terms  in  which  the  authority  is  directed  to  be  granted,  we  should 
be  bound  to  abide  by  the  expressions  of  the  statute.    But  I  think 
that  the  intention  of  the  Leg^lature  was  not  to  limit  the  autho- 
rity to  the  return  or  death  of  the  executor :  and  certainly  I  am 
not  inclined  by  argument  from  analogy  to  narrow  the  beneficial 
effects  of  this  act,  but  on  the  contrary  where  the  construction  is 
doubtful  I  should  rather  be  disposed  to  enlarge  them.    Great  in- 
convenience might  arise  from  the  construction  contended  for  by 
Ae^Defendant.  And  though,  when  all  the  partiesare  resident  in 
England,  these  inconveniences  maybe  easily  remedied  by  taking 
out  administration,  yet  other  cases  might  give  rise  to  great  em- 
tiarrdssment,  atid  the  present  afibrds  a  striking  instance  of  this 
sort.    It  is  said  that  Johmtone  Hannay  died  in  India^  but  under 
what  circumstances,  and  whether  he  left  a  will  and  appointed  an 
executor,  does  not  appear.     Till  these  circumstances  can  be 
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ISOI.      aseertidiidU  sad  the  will  of  the  deeeased  aoGfenlof  proved*  #r  o4t 
DunittratioB  to  the  origiiMd  testator  taken  out,  oU  proeoadtefito 
do  jasticeta  ilio  creditors  niist  be  nuipeiided,  attd  tmo  jmm  iMf 
efa{iw  before  any  thing  can  be  done.   'Has  b  a  Uanitod  ndniinii  ■ 
inition»  and  the  nature  of  the  lunstatioii  wnat  he  coUoeied  ivoit 
the  form  of  the  letters  of  admimstration  whioh  thft  act  preaarihen* 
Now  the  letters  take  no  notice  of  the  Courta  of  letw,  hnidiiMt 
that 'die  parly  shall  be  administrator  for  tiite  pniposeof  beeotnw^ 
a  party  to  a  salt  in  equity  and  of  carrying  the  decree  in  that 
enit  into  effect,  and  no  farther  or  otlK»rwke«    ISie  auAority^  as 
limited  and  strictly  linuted.    Th^partjr  theritfore  is  ntfi  a  g«M» 
ral  administrator  of  the  effects,  but  is  only  an  administratoir  ioT 
the  purposes  of  the'snit  in  equiUjz  yet  bein^ created  faj  4i^tcu}t 
administrator  for  the  purposes  of  Jesuit  he  is  administrator  dtitv 
4ng  the  suit,  and  is  to  do  eyery  thing  neoessaiy  to  giye  efiect  to 
the  suit.    Then  what  hi^  the  Court  (^  Equity  diieotad  him  to 
4o?    The  declaration  says  that  he  is  appointed  to  coBoirt  ^^mi 
^t  in  the  outstanding  debts^  which  implies  an  aulhority  to  brim 
actions  for  them,  and  that  authority  he  has  exerciaed  in  bri|i||iiig 
4he  presoit  action.  This  construction  appears  to  me  to  ha  stiaottjr 
wnmaated  by  the  latter  part  of  the  fif di  sec1ian«  ^jsUoh*  h)$U«K 
to  the  aniTal  of  the  executor  and  vegarding  the  special  adwiniir 
•trator  tiot  asaanbstituto  for  the  exeentor  to  aU  aitoiitil»  hi$t> 
merely  #[>r  the  purpoaes  of  the  anit,  does  not  sopfoao  duLtMnh 
aniral  would  absolutely  supiersede  his  authmty,  btKt>dip$eto4hlit 
"the  exemtor  shall  bemade  a  psrty  to  theanit  in  9qmi(J  npsm 
Hrlikh  the  authority  «f  tim  adonitiiRtrator  weald  «0OS<w    jtdid 
iho^gfa  no  provision  4s  made  in  this  aection  ia  iHise  af  <hediH>h 
•of  the  executor,  yet  I  should  think  Oat  apoa  hb  denth  utithaitt 
m  wili,  if  any  person  should  take  oat  a.geneial  admaiVi>|B>ifHI'ia 
tnext  of  kin  to  the  origiQal  tostator«  or  in  ease  of  h»  Imymg 
anade  a  will  and  that  will  being  proTod  by  any  parson  oifiirtda 
•of  acting  as  executor,  nuek  administrator  or  executor  might  «pr 
-ply  to  be  made  a  party  to  the  suit  ia  equity,  aad^t  wonM  .ha 
(matter  of  course  for  the  Court  of  Eqaity  to  put  an  end  tMAl^ 
awthoaity  of  tiie  spednl  administmtor.    But  though  I  fhiak  Ulit 
a  dourt  of  Equity  under  these  toireumstancies  woald  be  aa^isi- 
aased  by  anahigy  to  adopt  this  Uae  of  canduct,  it  is  <aanoetflimy 
4gt  me  to  gi'^e  an  etipress  opioion  upon  that  point.    I  t^e  it  to 
die  ntoar  tibat  the  Pkii^iff  must  be  considered  as  admislistoator 
(^oiiag  the  fxmtiananre  of  ttie  suit  in  Equity^  nntf  aai^e  met  h«# 

been 
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If^^U  i^W  either  by  tl^e  Cpurt  of  Chancery  or  the  Ecclesia^tipsU  180% 

Cojfft  to  deten^uie  his  authority.    Iij  this  case  ngthing  has  been  ' 

clpnwe,     Unj^r  these  circumstances  therefore  I  am  of  opinion  '^^^^^ 

thpt  the  authority  of  the  Plaintiff  remains,  and  that  judgment  HAwtAx. 
W^hX  to  be  given  in  hlg  favour. 

Judgment  for  the  Plalntilt 

t 

MoRCK  and  Another  v.  Abel.  Feb.gih, 

THIS  was  an  action  on  a  policy  of  insurance  effected  on  the  ^  ^^^*fSJ^^ 
AA^i.    M    I   ii»A«i  1  *.         ,    I       *    <•  «>      .  cannot  recover 

.^fftb  JuiyviYff  on  goods  on  board  the  Junatm  Mana,  war-  back  the  pre- 
ranted  Danish  ship  and  property, "  at  and  from  Bengal  and  ail  jj||;|™  ^,^\ 
and  every  port  or  place  wheresoever  and  whatsoever,  as  well  oa  Key  of  insur- 
tiie  other  side  as  at  and  on  Ais  side  the  Cape  of  Good  Hape,  ia  l^'g^  v?in 
port  and  at  sea,  in  all  places  and  at  all  times,  with  liberty  to  contravention 
touch,  stay,  and  trade,  load  and  unload  and  reload,  at  at)  and-  j^/J^'  ^^^ 
any  of  the  said  ports  and  places,  until  the  ship's  arrival  at  (?o-  fore  where  « 
penhagen.'^    The  declaration  alleged  that  the  cargo  was  put  on  f^JS  Z^fl 
board  at  Cafcutta  in  Bengal,  fliat  the  Plaintiffe  were  interested,  l^MiA  ship  at 
and  Aat  the  ship  and  cargo  were  afterwards  captured  "  by  ©«?•  ^/  (m°wbich 
^n  then  enemies  of  our  Lord  the  King/*  <*;««  •«  l>«- 

The  pause  was  tried  before  Lord  Ahmnlt^  Ch.  J.  at  the  GmVi/-*  menb!)  toCo- 
hall  Sittings  after  last  Michaelmas  Terra,  when  it  appeared  that  K«»»*<^«»»  •^ 
the  Flaintifi  were  subjects  of  Denmark  and  resident  in  C^en^  at  Caleuua 
hagen,  and  the  Aip  J uHana  Maria  a  Danish  ship ;  that  the  cargo  !?2^  ^* 
which  was  the  subject  of  the  present  insurance  was  taken  onboard  «.  i.the  Coart 
at  Calcutta  on  the  6th  Marehl797;  and  that  the  ship  and  cargo  •»«*«*  ^^/^  ^ 
on  the  voyage  from  Calcutta  to  Copenhagen  Were  captured  by  the  nut  entitled  to 
R-ench  and  condemned  as  prize.   An  objection  was  taken  to  the  JJ^^**  **"^^, 
Plaintiff's  recovery  on  the  ground  of  its  being  illegal  under  the  even  though  k 
provisions  of  the  12  Car.  2.  c.l8.  s.  1.  to  export  goods  from  Ctf/-  ulTIil^ic^f 
cutta  in  any  ship  not  belonging  to  a  Britiih  subject :  and  this  ob-  lo«iing  foreign 
jection  prevailing  the  Plaintiffii  then  insisted  that  if  theexportar  ^^  J^^  jL 
tion  from  Calcutta  were  illegal,  the  risk  never  commenced,  and  Tailed  for « 
that  the  Plaintiffs  therefore  were  entitled  to  a  return  of  premium.  J^'^^U^,^'' 
The  Jury  were  directed  by  his  Lordship  to  find  a  verdict  for  the  authorised  by 
Plaintiffs,  liberty  being  reserved  to  the  Defendant  to  move  that  ISiLiVs^'lfiftcr 
auch  verdict  might  be  set  aside  and  a  nonsuit  be  entered.  the  shipment 

Accordingly  a  rule  nisi  for  that  purpose  having  been  obtwied,    "  q******®"- 
Shepherd^nd  Best  Serjts.  now  shewed  cause.  Admitting  the  prin- 

*  Vide  Lubbock  v.  PoUt,  7  East,  449.456.  Chalmers  v  BeU,  post.  6()4.  Shifntr 
▼.  Gordon,  It  East,  «96.  Cowie  v.  Barbtr,  ^H.kS.  17.  ihntig  v.  StmmiJitrtK 
ft  ML  &  S«  U9,  Stringer  v.  Murraif,  2  ii.  &  A.  248,  256.  Bate  v.  Cartwright^  7  Price 
540. 
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ciple  laid  down  in  Vandi/ck  v.  Hewitt^  1  East^  96.  that  where  a 
policy  is  effected  to  insure  a  trading  with  an  enemy,  the  contract 
b  such  a  complete  violation  of  the  general  law  of  the  country^ 
that  the  assured  cannot  recover  back  his  premium,  still  that  prin- 
ciple cannot  govern  the  present  case.  The  loading  the  cargo  ^ 
insured  at  Calcutta  by  the  Plaintiffs  was  merely  a  violation  of  a 
particular  law,  to  which  though  the  British  subject  is  bound  to 
pay  implicit  obedience,  yet,  as  against  a  foreigpier,  a  knowledge 
of  that  law  cannot  be  implied  so  as  to  subject  him  to  the  same 
penalties  for  the  disobedience  of  the  law  which  a  Britiih  subject 
would  incur.  Now  the  policy  in  the  present  case  being  effected 
in  favour  of  a  Danish  subject  and  being  contrary  to  the  munici* 
pal  law  not  of  his  own  country  but  of  Great  Britain f  is  certainly 
not  an  immoral  contract :  for  though  it  be  immoral  in  the  subject 
of  any  state  to  violate  the  laws  of  his  own  state,  yet  it  is  not 
immoral  in  him  to  violate  the  local  regulations  of  another  state. 
In  Fandyck  v.  Hewitt  Lord  Kenyan  observes,  **  there  is  no  dis- 
tinguishing this  case  in  principle  from  the  common  case  of  a 
smuggling  transaction :  where  the  vendor  assists  the  vendee  in 
Fanning  the  goods  to  evade  the  laws  of  the  country  he  canpot  re* 
cjver  the  goods  themselves  or  the  value  of  them,"  Undoubtedly 
that  position  is  completely  established  by  the  cases  otClugm  v. 
Penaluna,  4  Term  Rep.  466.  and  fVeymel  v.  Read^  5  Term  Rep. 
B99.  Bui  it  is  to  be  observed  that  the  principle  on  which  those 
decisions  in  part  proceeded  was,  that  where  a  foreigner  assists 
in  the  attempt  to  evade  the  British  laws,  as  by  packing  the  goodi 
in  a  manner  convenient  for  smuggling,  he  thereby  evidences  his 
knowledge  of  the  law  which  he  violates,  and  cannot  therefore 
avail  himself  of  the  plea  of  ignorance  to  which  the  present  Plain* 
tiffs  are  entitled.  If  there  be  any  case  in  which  the  Court  will 
presume  a  party  ignorant  of  the  law  which  he  has  violated  for 
the  purpose  of  enabling  him  to  recover,  they  may  do  so  in  this : 
for  it  may  well  be  presumed  that  the  Plaintiffs  were  not  aware 
that  it  was  unlawful  to  export  in  any  other  than  a  British  ship» 
since  previous  to  the  shipment  in  question,  such  a  practice  had 
prevailed  and  been  encouraged :  so  much  so  that  on  the  19th  of 
July  1797,  only  four  months  after  this  cargo  was  taken  on  board, 
the  37  Geo.  3.  c.  117.  was  passed,  which  after  reciting  the  expe- 
diency of  allowing  ships  belonging  to  states  in  amity  with  this 
country  to  bring  goods  from  India,  removed  under  certain  re- 
strictions the  prohibition  imposed  by  the  navigation  act. 
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Vatighan  Seijt.  conird.    In  Howson  v.  Howsorf^  8  Term  Rep,       1803. 
577.  Lord  Kenyan  says,  **  there  is  no  case  to  be  found  where      '■ 
when  money  has  been  actually  paid  by  one  of  two  parties  to  the   ^^jj  AnoAer 
other  on  an  illegal  contract,  both  being  participes  criminis,  an         ^  v. 
•  action  has  been  maintained  to  recover  it  back  again."  His  Lord- 
ship  adds,  "  here  the   money  was  not  paid  on  an  immoral, 
though  an  Ulegal  consideration :  and  though  the  law  would  not 
have  enforced  the  plEiyment  of  it  yet  having  been  paid  it  is  not 
against  conscience  for  the  Defendant  to  retain  it."    If  the  pro- 
position laid  down  by  Lord  Kenyan  be  true  where  both  parties 
are  participes  criminis^  surely  it  will  apply  with  double  force  to 
the  present  case  where  the  Plaintiff  is  the  sole  offending  party ; 
for  this  policy  being  general  from  Bengal^  where  the  Danes  have 
settlements,  to  Copenhagen^  was  not  illegal  when  effected,  though 
the  subsequent  illegal  act  of  loading  from  Calcutta  has  deprived 
the  Plaintiff  of  his  right  to  recover.    The  case  of  Fandyck  r. 
Hewitt  has  been  distinguished  on  the  ground  of  the  Plaintiffs  in 
that  case  having  violated  the  general  law  of  the  country,  whereas 
the  present  Plaintiffs  have,  it  is  said,  offended  against  a  mere 
municipal  regulation.    But  the  act  of  navigation,  which  was  in     • 
fact  passed  against  foreigners,  and  has  formed  so  essential  a 
groundwork  of  our  naval  strength,  can  hardly  be  deemed  a  mere 
municipal  regulation,  or  wholly  unknown  to  foreigners.    It  is 
to  be  observed  that  the  present  Plaintiffs  never  claimed  the  re- 
turn of  premium  until  they  had  failed  in  their  demand  for  a  total 
loss;  the  risk  therefore  was  run  before  the  contract  was  at- 
tempted to  be  rescinded,  and  the  distinction  sometimes  taken 
between  contracts  executory  and  executed  will  not  help  the 
Plaintiffs'  claim.    The  cases  of  Lowry  v.  Bourdieu^  Dougm  468. 
and  Jndree  v.  Fletcher^  3  Term  Rep.  266.  are  decisive  to  shew 
that  the  Plaintiffs  are  not  entitled  to  recover ;  for  in  both  those 
eases  the  policies  being  illegal  and  the  risk  been  run  the  assured 
were  not  allowed  to  recover  the  preirrium. 

Lord  Alv ANLBY  Ch.  J.  Unfortunately  this  policy  was  effec- 
ted previous  to  the  passing  of  the  37  Geo,  3.;  and  though  I  be- 
lieve that  before  the  passing  of  that  statute  the  provisions  of  the 
navigation  laws  had  been  relaxed  in  practice  with  respect  to  fon 
reigners,  still  in  a  Court  of  Law  the  Plaintiffs  are  not  entitled  to, 
recover  if  the  trading  in  question  contravened  the  regulatio^aof 
that  act.    The  point  however  upon  which  this  case  con^^s  before      F  88  1 
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1802.      the  Court  is,  whether  Aere^be  any  difference  betwcfita  this  c^e 

^ and  that  of  Vamlyck  v.  Hetffiii?    Unfioiibtedly  that  wim  a  ease 

ihd^An^^usr    ^^  ^Mch  the  trading  was  in  direct  violatioA  of  the  cominon  law 
w.-  of  this  country,  but  before  that  decision  took  place,  many  of  the 

distinctions  which  had  been  taken  between  immoral  and  illegal 
contracts  had  been  coinsiderably  shaken  ;  and  the  principle  whfok 
I  think  must  now  be  extracted  from  the  caies  upon  tb&i  subject 
is,  thut  no  man  can  come  into  a  British  court  of  justice  to  seek 
ihe  assistance  of  the  law  who  founds  his  claim  upon  a  cotitraven- 
tion  of  the  British  laws.  Let  us  consider  then  what  thii»  p<^y 
I^.  It  is  an  tusurance  upon  a  voyage  from  )any  part  of  Bekg&i 
to  Copert/wgen,  The  underwriter  contends,  that  lai^  m  the 
policy  is,  still  it  is  the  business  of  the  assured  to  take  care  that 
he  takes  in  his  cargo  at  some  port  in  India  where  he  mi^  tegdily 
do  so.  The  asstired  having  loaded  at  Catcitita,  has  not  attended 
to  that  restriction,  but  has  theneby  contravened  the  naviglitioti 
act.  Capture  being  one  of  the  losses  insured  i^tdnst,  l3ie  asSBfred 
has  claimed  an  indemnity  upon  that  ground :  to  wliich  die 
British  under^rtter  answers,  you  had  no  right  to  take  te  ^Mr 
6argo  at  a  British  settlement,  and  therefore  he  refuses  to  pay* 
The  assured  sets  up  a  distinction  in  his  own  Aivour  upoii  Hk& 
ground  of  his  being  afbteigner,  and  urges  that  altbougli'heMKiy 
have  contravened  the  British  laws,  he  has  done  so  frMbi  ig0^ 
fance  t>nly.  Bnt  even  looking  at  the  case  in  fhis  poitft  €f"Vkm 
I  do  not  think  the  naintHF  is  tttken  out  of  the  general  liil^ttp^ 
plitahle  to  cases  where  a  party  enters  into  an  lUegid  ^fMtfidl« 
The  «ase  of  Andrkr.  Fhtcher  is  a  veiy  strong  authority,  Ibf 
there  it  was  holden  that  a  foreigner  could  not  recover  back  "llie 
preminm  paid  on  a  policy  which  was  91egal  aceordinj^  ^  A^ 
laws  of  this  country.  The  question  here  is,  whether  the  PUSa-* 
tiff  having  contravened  the  British  laws,  can  recover  hyAte  fiiA 
of  those  laws  ?  and  after  consideration  of  all  the  case^  I  ''att  oT 
opinion  that  he  cannot  recover,  and  that  the  Defendant  IS  mtH 
fled  to  have  a  nonsuit  entered. 
^  Rook  e  J.  (a)  I  consider  the  point  made  in  this  ease  as  hioirhqf 

been  decided  in  the  case  otAndrre  v.  Fletcher :  and  I  do  not  lie 
any  reason  to  differ  firom  that  auttiority.  If  the  as8uredin«tead«f 

(«)  JJenth  J.  having  been  absent  diir-       gument  on  ilie  port  of  the  ri8)nttff^,'gtt« 
lug  the  former  ptM.  of  the  Term  iroiu  in-     .no  opinion  Q|iou  tbe  en«. 
|liyp<)sitiou,  aud  nut  having  heard  liic  mi- 

seeking 
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seekiog  to  recover  for  a  total  loss  had  in  the  first  instance  stated        Ifittb 

to  the  underwriters  that  as  the  cargo  was  loaded  from  Calcutta      • 

the;  had  qo  right  ,to  recovier  npov  the  policy,  and  thereftsre  ^iJ^^!^ 
sought  a  return  of  pieinium,  there  might  have  been  some  pre-  ^  «• 
tence  for  the  claim  which  he  has  made :  but  instead  of  adopting 
this  fine  of  conduct  fhejr  have  first  «adaavo«red  to  aflhrm  the 
contract  bj  makmg  a  demand  for  a  total  loss,  and  failing  in 
that,  fhey  now  disaffirm  the  eonlraot  and  sedc  a  retom  of  pre* 
minm.  Bnt  it-  appears  to  ma  that  they  are  not  entitled  to  sne- 
ered, for  having  aeted  in  defiance  of  the  taws  of  this  comtfy 
ihtj  shall  not  have  the  assistance  of  those  laws  to  enable  them 
tt>  recover. 

CfTAMBRB  jr.  I  am  of  the  same  opinion.  It  is  perfeedy  set*, 
ded  that  in  the  case  of  an  illegal  contract  neither  party  can  re> 
dover  from  the  other  money  paid  npon  Uiat  contract :  and  that 
rUe  must  prevail  in  the  present  case  unless  the  Plaintiffs  can 
estaJMish  a  distinction  in  ^ir  own  favour  on  the  ground  of  beiug 
foreigners  and  ignorant  of  our  laws.  But  I  think  that  we  ought 
not  to  relax  the  rigour  of  our  great  political  regulations  in  favour 
of  fbrisigneTS  offending  i^inst  them,  and  that  there  is  very 
little  reason  to  presnme  ignorance  of  a  law  peculiarly  applieabie 
to  the  subjects  of  foreign  states.  Upon  the  whole  therefora  I 
am  of  opinion  that  the  Plaintiffs  are  not  entitled  to  reoover  back 
the  premium. ' 

Rule  abaoluteii 


OBMVHSBJk  Serjt.  moved  to  justify  bail  by  affidavit  in  this  and  In  jusiifjing 
^  three  other  actions,  the  same  persons  beihg  bail  in  each  ac-  vitwtocUir 
tion,  and  in  each  of  their  affidavits  swearing  to  property  to  dou-  Mme  penom 
ble  the  amount  of  the  debt  in  the  single  action  in  which  the  ,^g^^  than 
affidavit  was  .entitled,  and  not  to  double  the  an:  *aut  of  the  debt  one,  each  aiB* 
in  all  the  four  actions  in  which  they  were  to  justify.  »|^te  thaS  the* 

On  this  ground  Bmylej^  Serjt.  opposed  their  justification.  ^^1^1!?^^ 

.  And  2!&e  Court  after  reference  to  the  officers  allowed  the  oh*  MHmntef  the 
iectiows  but  fMve  the  Defendant  time  to  amend  the  affidavits,     dehts  inali  Uie 

^^        •  ®  actions  wherein 

they  offiv  Ui 
*  But  fee  ^Id  n  Cort^opt,  7  Taanr.  9S4.  hfrnimtHitT 
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¥€b.i(Hh.         Carpenter  and  Others,  Assignees  of  Fowler, 

a  Bankrupt,  v.  Marnell. 

^P*'*y^  jlssuMPSlT  on  a  note  in  these  words:  "  I  promise  to  pay  to 
nipt  bat  only  A  ^i**  Joseph  Fowler  or  order  the  sum  of  150L  being  flie  re- 

trsst  estftte  mainder  of  the  consideration  for  the  assignment  of  his  interest  in 
hhTlssignees  ^  the  Lajftou  businoss  to  me»  as  soon  as  I  shall  receive  or  may 
viider^he  u-  receive  the  money  due  upon  the  completion  of  the  said  business 
Therefore  the  from  T.  fi.  Esquire»  his  executors,  administrators,  or  assigns,  or 
cestiijf9M€  trun  immediately  upon  my  receivinsr  letters  of  administration  of  the 
any  action  re-    estate  and  effects  of  Lieutenant-General  Joseph  ^Valton, 


spccting  such    Jirome^  deceased,  whichever  event  shall  first  take  place."  Sinied 

property  in  ,  r  o 

thfir  names,      **  Richord  MarnellJ'    This  note  was  indorsed  by  Fowler  to  one 
bHn*^'*it*ln  Uic    •'^"***  BagsUr  for  a  valuable  consideration,  after  which  Fowler  y 
name  of  the      became  bankrupt  and  the  Plaintiffs  were  chosen  his  assignees ;  in 
baukiupt.*        ^^^1^  capacity  they  now  sued  for  the  benefit  of  Bagster. 

The  cause  was  tried  before  Lord  AlvanUjf  Ch.  J.  at  the  Weit^ 
minster  Sittings  after  Michaelmas  Term,  and  a  verdict  was  found 
for  the  Plaintifis  subject  to  the  opinion  of  the  Court  whether  the 
action  was  maintainable  by  them  as  assignees  of  Fowler. 

A  rule  tfisi  having  been  obtained  op  a  former  day  for  setting 
aside  the  verdict,  and  entering  a  nonsuit. 

Best  and  Oii|/o«r  Serjts.  now  shewed  cause  and  insisted  that  the 
action  was  well  brought  by  the  Plaintiffs  as  assignees  of  Fowler  \ 
that  as  the  note  was  not  negotiable  the  action  could  not  have 
been  maintained  by  Aagsfer  himself ,  and  though  it  might  possibly 
have  been  sustained  if  brought  by  Fowler  yet  it  did  not  follow 
that  it  might  not  also  be  brought  by  the  assignees,  for  that  there 
-  were  many  cases  where  an  action  might  be  sustained  either  by 
the  bankrupt  himself  or  by  his  assignees;  as  in  Fowler  v.  Donwy 
a///f,  vol.  1.  p.  44.  and  If  ebb  v.  for,  7  Term  Rep.  3D1.  and  the 
several  cases  there  cited,  by  which  it  was  established  that  an  uncer- 
tificated bankru;^t  or  his  assignees  might  maintain  actions  relative 
to  property  acquired  subsequent  to  the  bankruptcy ;  that  the  only 
cases  which  tended  to  shew  that  the  action  was  not  well  brought 
were  Winch  v.  Keeley^  1  Term  Rep,  619.  and  Bottomley  v.  Brook^ 
22  Geo,  3.  C.  B,  cit.  ibid.  631,;  but  that  in  both  those  cases  it  ap- 
peared upon  the  record  that  the  Plaintiffs  ware  not  beneficially  in- 
[  41  ]      terested  in  the  instruments  upon  which  they  sued,  and  as  at  that 

*  And  tec  Dot  d.  Matlin  r.  Roe,  5  K^p.  Rep.  103.  William  r,  Everett,  14  East, 
581^.     Wake  v.  Tinkler,  16  £a:»t,  36.    Chtlmeu  v.  I'oge,  3  B.  &  A.  697. 

time 
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time  the  predse  point  there  determined  was  considered  as  new, 
and  hordKenyon  had  in  a  subsequent  case  otBautrman  v.  Ra^ 
df.nw$9  7  Term  Rep.  663.  laid  it  down  as  clear  that  Courts  of 
Law  can  only  take  notice  of  legal  rights,  the  Court  in  this  case, 
which  did  not  fall  precisely  within  the  authority  of  Winch  v. 
Keeley  or  Botiondeyr.  Brook^  would  not  extend  the  equitable 
doctrines  there  adopted.  They  observed  that  it  appeared  to  have 
been  the  opinion  of  Lord  Hardwicke^  that  a  legal  estate  in  the 
trust  property  of  a  bankrupt  passed  to  his  assignees,  since  he 
thought  it  necessary  to  direct  in  the  case  Ex  parte  Newion,  1 
Aik.VT.  that  where  an  assignee  is  removed  on  account  of  his  own 
bankruptcy,  not  only  he  but  his  assignees  should  join  with  the 
commissioners  in  executing  the  assignment  to  the  new  assignees* 

Shepherd  Seijt.  contri  contended  that  where  a  bankrupt  is  in« 
terested  as  a  mere  trustee,  the  debt  does  not  pass  under  the  com* 
mission ;  that  this  point  was  expressly  decided  in  ffineh  v.  Keeley^ 
in  which  case  the  bankruptcy  of  the  Plaintiff  having  been  {bead- 
ed, the  Plaintiff  replied  that  he  was  a  trustee,  and  upon  demur- 
rer thut  replication  was  held  good ;  that  in  the  present  case  the 
Defendant  could  not  have  stated  the  special  facts  upon  the  re- 
cord, since  it  would  only  have  amounted  to  the  general  issue, 
which  is,  that  the  assignees  have  not  nor  ever  had  any  right  of 
action ;  and  that  as  nothing  ever  passed  to  the  assignees  in  the 
note  upon  which  this  action  was  founded,  it  was  impossible  to 
contend  with  any  success  that  either  they  or  the  banlmipt  might 
maintain  the  action. 

Lord  Alvanlby  Ch.  J*  We  are  all  of  opimon  that  this 
action  ought  to  have  been  brought  by  Fowler.  He  was  the  person 
to  whom  the  promise  to  pay  was  made ;  he  by  his  indorsem^t 
directed  the  contents  of  tiie  note  to  be  paid  to  Bagsierp  and 
though  this  indorsement  had  no  legal  effect,  yet  it  passed  the 
beneficial  interest  in  the  note  to  Bagsier,  and  Fowler  by  tiie  in- 
dorsement became  a  mere  trustee  for  him.  The  assignees  neret 
were  in  a  situation  to  derive  any  benefit  from  this  piece  of  paper. 
If  indeed  they  had  possessed  the  most  remote  possiUlity  of  inter* 
est,  or  if  tiiey  could  state  any  thing  from  which  a  benefit  to  the 
creditors  would  result,  I  should  hold  that  the  action  might  be 
maintdned ;  but  at  the  time  when  they  brought  this  action  it 
was  impossible  for  them  not  to  know  that  they  had  no  right  to 
the  note.  They  bring  the  action  in  the  character  of  trustees ; 
but  they  are  iiot  trustees  for  Bagster ;  they  are  only  trustees  for 
FowUr's  creditors,  and  therefore  cannot  sustain  this  action* 

Heath 
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ma.         H  BATH  J.  eSLpmsod  bitiuelf  of  the  asme  opinioH,  Md  obMrrcA 
'    '  that  Lovi  Uardwicke'9  direetioii  vas  mily  in  m»J9rtm  cu^iHom^ 

RookB  a0d  ChaUbrk  Jt.  conourtfed*  R^  ab8#tol«« 


V' 


Oppknheim  and  Another  «;*  Rcmbx^l. 

An  iiMg^  for     rpnQ V  BR  for  ffoods. 

carnen  to  re-        ■  ,^  ■ 

tiUa  goodsu  a  At  the  trial  before  Lord  Alvauky  C.  J*  at  the  Gui/tUuUl 

rTh^u^r  Sittings  after  last  AftW^ae/iiursTenn,  it  appeared  from  adn^ 
account  be*      that  the  Defendant  was  a  oommoA  carrier  from.  Lofidtm  to  Eaeter 
andlthe^am.     ^^  PiiftMuth^  and  as  sueh  received  the  goods  in  question  frona 
fiffneas,  caimot  the  Flaiiitifist  by  whom  they  were  consigned  to  the  house  of  JKis- 
onhe'^s£  t^^^i  «d  Co.  at  Plymouth ;  thai  H^grdti  and  Co.  when  they 
or  to  stop  the    ordered  the  gooda  to  be  sent  gave  no  diarections  re^tectioy  any, 
Ihu.  *  ^  *^^'    particubMr  farrier,  and  that  theie  was  another  carrier  from  Lsm- 
5ffii6.t)iatsacb  4/^  to  Pfynofiih  desides  the  Defendant ;  that  previous  to  tha 
not  te  Ota-      anival  of  the  goods  at  P /jf mouth f  NegrMi  and  Cow  had  failed^ 
blUhederanbj  qimI  A  ootioe  had  been  given  to  the  Defendant  by  the  PlaiBtif& 
u^°tiie  car-    <^  ^  deliver  them  to  Hegrtiii  and  Cow,  the  Plaintifiii  at  tha 
nerand  tha      saAo tifl^e  lettdmiiv  to  the  Defendant  his  charge  of  l/..7«i.!2t/. 
for  the  carriage  of  the  goods  and  efierlng  to  indemnify  him;th«l 
the  eaitiai^  of  the  goods  was  to  have  been  paid  by  Ntgretii  and 
Co^  tf  the  goeda  had  been  delivered  to  them ;  and  that  tho  sma 
^4/«  7s..  waadae  firem  ATiyrtfiti  and Co»  to  the  Defendant  for  the 
earri^^  of  othw  goods^  that  the  Defendant  offered  to  deliver 
iiiB  09eds  to  the  Plaint^s  on  dieir  pagring  him  the  two  sums  of 
4/.  75.  and  1/.  7s.  2d.  and  indemnifying  him ;  thai  the  Defendant 
in  Jatmmy  ISOl  gave  pnbUo  notve  by  cirailating  hand^biUs  and 
advertisements  in  the  London  Oaaette  and  other  newspapers^ 
that  aU  goods  iriiich  should  be  deCvered  for  the  pnrpose  of  beiiy^ 
4«anied»  would  be  considered  as  gieneaal  Uensand  subject  not  onl^ 
to  the  moiMey  due  for  the  carriage  of  suob  particular  goeds^  but 
ata>  to  the  general  balance  due  from  the  respective  owners  Uk 
the  {proprietor  of  the  waggon,  and  that  one  of  the  above  men* 
tioned  hand*biUs  had  been  delivered  to  N^gritti  and  Co.  at  their 
sh<^  in  Febmarj^  last.  The  Defendant  then  ofiered  evidence  tie 
«hew  that  it  was  the  usageamoag  carriers  to  retain  for  their  90* 
VMrai  balanee»  but  Lord  Jivonfey  rejected  die  evidence,  being  of 
epini<m  thai  at  was  not  admissible,  uid  that  the  consignor's  right 
to  sti^  in.  irtfiMa^  could  not  be  affected  by  such  an  usage  if  esta- 
blished*   A  verdict  was  found  for  the  Plaintifis  wiiii  liberty  to 
tbd  Defendant  to  apply  to  the  Court  fbr  a  new  triaL 

*  Aqd  taa^mifh  w.  Qsm,  X  Campb.  383.    Richm^»n  w,  Goth  potL  149«-l.Stf. 
Dixon  V.  Baldwin,  5  East,  175.     Lyon  v.  JVetls,5  K«st,  4S8.  431.    Kuihfolih  t.  ffMiti 
Jki4,  6  Kant,  619.     Patten  v.  7'hom/)«ta.  5  M.  CIc  S.  330«-:S35.    BiUUr  w.  WooUcett, 
jt  N. R.  64.    lUrris  v.  PackKOod,  3  lauut.  264. 

Accordingly 


Orvtvvwtt 
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"  Acttorditigly  a  tule  nrsrhating  heeti  obtainied  on  a  fbrmer  day. 
Lens  and  Best  Seijts*  irere  now  called  upon  to  support  tiie 
fule.  The  right  of  the  consignor  to  stop  goods  in  transitA  is  a 
flrero  eatable  right  and  cannot  he  supported  on  the  gronnd  ofa 
strict  legal  claim.  Indeed  no  case  is  to  be  found  in  the  books 
trhere  this  right  has  prevailed  against  any  other  than  the  innne^ 
diate  consignee,  and  it  has  nerer  yet  been  allowed  to  afiect  thiitf 
persons.  Whatever  might  have  be^n  the  prevailing  opinion  |*re- 
vious  to  the  case  of  Dawes  v.  Peck,  8  Term  Rep.  380.,  it  is  Mly 
established  by  that  case  that  where  the  consignee  appoints  a  par* 
tictdar  carrier,  pays  the  carriage,  and  is  answerable  to  the  con* 
signor  for  the  goods  notwithstanding  they  are  lost  or  damaged  on 
tiie  road,  the  consignee  is  the  only  person  who  can  maintain  an 
action  against  the  carrier  for  strch  loss  or  damage.  TUs  shewn 
that  the  delivery  to  the  carrier  is  a  delivery  to  the  consignee  ini 
far  as  to  vest  the  legal  right  to  the  goods  in  him ;  and  tliMgh  in 
ihe  present  case  it  is  admitted  iStat  there  was  anoflier  cVtrAtr  by 
whom  these  goods  might  have  been  sent,  and  that  no  paxtic^riaf 
directions  were  given  by  Negretiiw^A  Co.  by  whom  they  skmttl 
be  sent,  yet  it  is  expressly  stated  that  tiiey  were  to  pay  ibe  tair« 
tiage.  Tf  then  the  right  to  stoppage  i>i  trantUt  be  a  mere  eqtd* 
fable  right,  it  mast  like  other  equitable  rights  operate  tfnly  M 
between  the  two  contracting  parties,  and  cannot  afiect  ifaftA  pm'<^ 
sons.  It  is  to  be  recollected  that  it  i^  a  right  of  bat  late  iirtro* 
*  dnction  into  the  law  of  England,  Wisemetn  t.  Vrntdepttt,  U  ¥em. 
SOB.  being  Hre  first  Case  in  which  it  was  recognised,  -ktA  ilrtM 
!t  wasB  treated  as  an  eqidtaUe  right^,  und  though  Led!  Hoftf* 
nfkke  in  Snee  v.  Prescof,  lAlk.  S45.  went  fkrdier  andctmrideiied 
ft  more  as  a  legal  right,  'i$till  the  ^estion  there  wnd  Wween 
fhe  consignor  and  consignee  only  without  the  Interventton  of  it 
£hird  person.  In  Lkkbartow  v.  Mason,  2  Term  Rep.  68.  1  It. 
Bl.  8S7.  2  If.  m.  211.  5  Term  Rep.  SW.  &».  the  iatereirt  rf 
diird  persons  as  sflBfected  by  the  doetrine  of  Irtoppage  in  trawM 
came  to  be  considered,  and  after  much  discussion  it  waft  tmStf 
settled  that  however  the  right  might  prevail  as  between  con- 
si^or  and  oo]Bignee»  it  could  not  prevail  against  a  person  lioUk 
iug  under  a  bin  of  lading  indorsed  to  him  by  Hbfd  tMet.  That 
case  only  differs  fmom  the  present  in  respect  of  a  tnoifller  of  fvo- 
perty  by  a.  bill  of  lading  being  more  fbmiaU  than  a  transfer  hj 
deKveiy  to  aeanier;  but  if  the  latter  so  &r  vests  the  frofegtfim 
the  consignee  as  to  enable  him  to  sue  for  any  losb  or  damage^  nn 


44 


CASES  IN  HILARY  TERK 


1S09L 

aod  AiHither 
Bstiai.u 


legal  right  can  remain  in  the  consignor.  Lord  Kenyan  in  Dawes 
T.  Pedc  reprobated  the  idea  of  the  property  being  in  a  fluctuating 
state  between  the  consignor  and  the  consignee,  and  Mr.  Justice 
Grwe  in  the  same  case  calls  the^  consignor's  right  to  stop  in  tran* 
nii  **  in  its  nature  an  equitable  right."  So  in  Hodton  r.Loift 
7  TenUt  Rep*  445.  Lord  Kenyon  considers  the  right  as  a  "  kind 
of  equi^Ie  Uen  adopted  by  the  law  for  the  purposes  of  substan- 
tial justice,'*  and  observes  that  it  did  not.proceed  on  the  ground 
of  rescinding  the  contract.  If  then  the  property  in  the  gooda 
vested  in  Negreiti  and  Co.  by  delivery  to  the  Defendant,  a  por- 
tion of  their  legal  right  vested  in  the  Defendant,  and  which  will 
be  sufficient  to  countervail  the  equitable  right  of  the  Plaintiffs. 
The  latter  claim  through  Negreiti  and  Co.  and  therefore  can 
only  churn  to  the  same  extent  as  Negreiti  and  Co.  could  have 
claimed.  That  the  Defendant  had  a  right  to  set  up  a  general 
lien  against  the  consignee  of  the  goods,  is  dear,  and  was  admit-> 
ted  in  Naylor  v.  Mangle^  1  Etp,  N.  F.  Ca$.  109.  and  also  in  a 
case  of  Jspinall  v.  PUkford  (o),  9th  June  1800,  coram  Lord 
Kenjftm  at  Guildhall,  The  same  lien  has  been  established  in 
favour  of  wharfingers,  dyers,  and  bleachers ;  as  in  Kirkman  v« 
Shawcrosi,  6  Term  Rep,  14.  and  in  Ross  v.  Johnsqn,  5  Bur.2S37* 
Lord  Monoid  says,  **  it  is  impossible  to  make  a  distinction  be* 
tween  a  wharfinger  and  a  common  carrier;"  in  this  case  however 
it  should  have  b^n  left  to  the  Jury  to  decide  whether  the  con- 
signor was  not  aware  of  the  custom  acted  upon  by  the  Defend- 
ant (and  of  which  notice  was  given  to  the  consignees)  of  retain- 
ing for  a  general  balance ;  in  which  case  a  contract  of  the  same 
kind  might  have  been  presumed  as  against  him. 

Shepherd  and  Bayley  Serjts.  conird*  The  consignor's  right  to 
stop  in  transitu  is  not  an  equitable,  but  a  strict  legal  rig^t,  Burg^ 
hall  V.  Howard^  1 H.  BL  3(i5<  n.  where  Lord  Man^ld  says,  that 
the  consignor's  right  is  founded  '*  not  upon  principles  of  equity 
only^  but  the  laws  of  property."  Indeed  if  it  were  otherwise,  it 
would  not  have  been  possible,  as  has  been  done  in  several  cases. 


(a)  AipinaUt  auignee  tf  Howrth  ▼• 
Piekfirrd. 

OuiUJUUBittiiig*  after  Eflitt.  T.  coram 
Lord  Xenjpon. 

Trover  for  geods. 

The  defence  wbs»  that  the  {pods  were 
ptit  by  Hommrth  into  the  hands  of  the 
Defendant  as  a  carrier  to  he  forwarded 
from  MtncketUr  to  liis  warehouse  in  Lon' 
dctit  and  thai  the  DefciuiaiH  was  eiiiitled 
to  retain  against  the  estate  fur  tUc  gene- 


ral balance  due  from  HetvartK  fur  the  car* 
riage  of  goods.  This  riffht  was  esta- 
blished by  evidence  of  ttie  Defendant 
haying  before  claimed  and  been  allowed 
to  retain  for  his  general  balance  both 
against  bankrupt  estates  aiid  solvent  cus- 
tuniers,  and  also  by  the  evidence  of  a 
principal  carrier  on  the  western  road  to 
the  same  effect  respecting  himself.  And 
see  Huthfortk  V.  HadfielHt  6  Eau,  519. 
Butter  V.  WooUcett,  S  N.  R.  64. 

for 
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for  the  consignor  to  haye  maintained  trover  against  the  carrier  or 
the  captain  of  the  ship.  The  argument  drawn  from  the  case  of 
Lickbarrow  v.  Mason  is  unfounded ;  for  there  the  holder  of  the 
bill  of  lading  indorsed  to  him  by  the  consignee  of  the  goods  was 
allowed  to  prevail  against  the  claim  of  the  consignor,  not  merely 
because  he  was  a  third  person  in  the  transaction,  but  because 
the  consignor  by  putting  it  in  the  power  of  the  consignee  to  in- 
dorse a  negotiable  instrument  to  a  third  person  was  himself  a 
party  to  the  contract  widi  that  third  person,  and  because  die 
bolder  of  the  bill  of  lading  in  effect  claimed  under  the  consignor 
as  much  as  under  the  consignee.  Indeed  Lord  LougMartmgk 
in  giving  his  opinion  on  that  case  in  the  Exchequer  Chambefp 
1  H.  Bl.  863*  says,  **  I  state  it  to  be  a  clear  proposition  that  the 
vendor  of  goods  not  paid  for,  may  retain  Ae  possession  against 
the  vendee,  not  by  aid  of  any  equity,  but  on  grounds  of  law*** 
Could  it  be  insisted  for  a  moment  that  if  Negretti  and  Co.  had 
entered  into  an  agreement  with  third  persons  in  the  coontiy 
that  when  these  goods  arrived  they  should  have  them,  tiioae 
iUrd  persons  would  in  consequence  of  such  agreement  have 
acquired  a  lien  on  the  goods  for  money  advanced  by  them  para- 
mount to  the  consignor's  right  of  stoppage  in  tramM  f  If  this 
doctrine  prevail,  no  person  can  efver  send  goods  by  a  carrier 
until  he  has  previously  examined  the  canier^s  books  and  asoer* 
tained  the  extent  of  the  consignee's  debts  to  die.  carrier.  Hie 
case  of  Dawti  v.  Peck  proceeded  on  the  ground  of  a  delivery  to 
a  special  carrier.  It  Is  not  to  be  denied  that  carriers  may  make 
a  special  contract  with  those  for  whom  they  carry  goods,  and 
diat  notice  to  a  party  of  such  usage  is  evidence  of  an  implied 
contract ;  but  it  is  only  evidence  from  whence  a  contract  is  to  be 
implied,  and  cannot  be  set  up  to  defeat  a  lawful  claim  on  any 
other  ground.  In  the  present  case  whatever  may  have  been  tiM 
understanding  between  Negreiti  and  Co.  and  the  Defendant, 
there  is  not  the  slightest  evidence  of  the  Plaintiffs  having  been 
acquainted  with  or  assented  to  the  Defendant's  claim  of  a  lien 
for  his  general  balance. 

Lens  in  reply  observed  that  if  these  goods  previous  to  their 
delivery  to  Negretti  and  Co.  had  been  seized  by  the  Sheriff  un« 
der  a  Ji.fa.  in  satisfaction  of  a  debt  due  from  them,  tiie  Plain- 
tiffs could  not  by  virtue  of  their  right  to  stop  f  n  tranntH  have 
reclaimed  the  goods  from  the  sheriff,  unless  notice  had  been  given 
to  the  Sheriff  at  the  time  he  seised  them  of  the  Plaintiffs'  claim* 

Lord 
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.     Lmd  Ab  V  AN  t  B  Y  Cb.  J.    Th€  qiu^stipa  boforq  the  Court  Vh 
Whc^er  thi^  ovideawe.  nrhich  va9  offered  at  Niii  Prius  woa 
^ly^l^y   pi^porljF  Hiiect^  con^ideriQf  for  wbftt  pyrpose  tbat  ^vid^Qe^ 
%  Viii  wJducud  ?     Tiu3  waa  a^  acldoa  brought  by  tb^  Plaintiir 

^  awsig^nor  Qgain^t  a  carrier  for  tba  recovery  of  ^oods,  wd  it 
ia  stated  iipoa  tbe  caae  that  tbe  good;;  were  deviavded  by  tb« 
Pliii^t]£G»  before  Hmy  either  ai:tuaUy  or  coostruQtiYely  re^iCh^ 
th^  ha«d|  of  the  conaigxieeu  Accordiiiig  to  the  genera!  nde  tb^ 
copfcw  wdfr  these  circmnBtAnceB  w^i  bound  tp  d^Uyej  theo^. 
^d  inM  UaUe*  a3  l4»xA  Kjiinjfon  very  properly  d^t^irmnedt  tq^ 
«a  fMdjlm  of  trover  if  bet  did  not  deliver  them*  Tbojqgb  m 
a^  of  seizure  ensue,  yet  if  tender  be  made  of  the  sum  d^l^ 
^  the  carriage,  the  pers^m  sending  thp  goods  ha^  a  right  ta 

imum  <;h«m;  and  that  ¥^  4oQe  in  thi^  ca^  The  dafenca  set 
vpbjr  the  cwxier  U  thia :  "  It  i^  very  true  I  bw^e  not  deliveiwi 
^  g(^s  aither  a«ituaUy  or  constructively  inte  the  hands  ^f  tb^ 
Wiaigppe>  I  am  a  carrier  And  h^ve  not  delivered  them  at  th^ 
idac^  of  tj^  destination ;  but  I  and  the  rest  of  u)^  tf9/i(Q  havQ 
ef^^aWished  w  n^e  vHiph  is  evidence  against  all  persons  wha 
m^t^e  vse  («f  us  as  common  caoriers^  yhich  usage  Is,  tiiiat  the  per- 
lipn  i(9  whom  gQQds  are  cansigaed  shall  not  be  entitled  to  taKfl 
tbw^  ont  ef  the  carrier's  possession  or  briRg  ^n  action  Sqt  the  nonr 
deliverj  of  them  nntil  he  has  paid  not  only  for  the  carriwe  Pit 
tbipe  goods*  iH^t  all  the  halance  he  mv^y  happen  to  owe  fpr  the 
farriege  of  other  goods-"  Evidence.  wa3  offtured  at  the  triaji  tQ 
pn»ve  Uu^iwget  io  erder  to  rai^e  agf^nst  the  Plaintiff  this  defence^ 
Ifmiely,  that  he  %m  bQund  by  this  usage,  and  that  the  carrier 
yy&fuired  as  against  him  end  his  right  pf  stopping  in  iranritjl^  thi^ 
SMie  right  of  de<;ainer  tis  against  the  consignee,  I  am  now  aatis- 
6ed  that  I  ought  to  have  admitted  that  evidence  for  the  puirpeso 
of  proving  the  usag^t  if  when  proved  it  would  be  of  any  use :  for 
whatever  douM^  I  entertained  at  the  trial  I  see  ih^t  by  anautho* 
ifiif,  to  whidh  I  bow»  it  has  bee^i  determined  tfiat  this  sort  of  usag^ 
pigr  be  adduced  in  evidence  with  a  view  of  establishing  in  pig*- 
ticular  trades  that  sort  of  lien  which  I  am  sorry  has  of  late  years 
grown  so  much  into  fashion,  and  has  I  think  been  tpo  much  fa-* 
yoniad*  In  Kukman  w.SkQWcjro$^iX  wan  published  in  newsqpapera^ 
and  41  the  worU  were  apprised  that  a  particidar  class  of  trader^ 
sueb  asdye%  bleachers,  }$c.  would  iy>t  tal^  any  goods  to  be  mar 
IU}i^tured  in  a  particular  way  unless  suhiect  to  a  general  lien  as 
i^;ainst'  the  person  sending  them.  But  there  the  person  senduig 

them 
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fikem  w»8  ibi.  penm  with  whwt  the  epotract  wa«  ms49,  wd  be 
Mi«UkiiowlM%ei^the«iHig».  Indeed  I  tbuifcttopetf|tg;re»( 
ditaieetiwi  betiMM  tliat  oeae  end  the  oa«e  of  acenier  or  en  iaut 
Uepforj  in  the  ISMrmer  the  tieder  maj  or  may  mit  take  giiods  «e 
hfafteh^tifeptieww  effdniriiody^aoeeapelafiiaA  tebl^M^ifo 
kiau  tlMWwfare  he  whe/icmd^geod^  te  a  Uee^h^  sendi  theaneyoo 
w  JnfSed  ce^traet  thet  hie  goodi  flheU  i¥xt  be  redmrnrnM^ 
Um  k«t  nfeii  peymevt  f^fbe  Ueacher'ei^eimel  beiettoe.  I  wee 
efepeimi  theft  tbeegh  0m4  endeaoe  </ 0^^ 
hi  AfitiMM*  it  ^yee  twedjwoiebte  m  Hm  eeae^  bciceuee  if  proved  it 
y  eild  m^t  irffect  Ifce  oepiniBeeir'g  Uea^  e»d  1 9m  ef  thet  opwpn  irtifli 
endtf  ler  «ar  beothem  had  anjrdeabtn  apoii  it  we  would  eemidf 
wiAnrbathat  faeesiiviggeetedat  the  bar.  iuuaely«  agree  tp  pattbif 
mee  to  aeh^pe  m  lAUk  theyertjon  laight  befiaaUy  detewiitwit 
biitee  we  bave  i»edoiib(iietpfeseiit  and  as  jtisaoeie^lilde 
eetaevieneeiaiMniitef  w^a,  weiAaUiatheiNWSAtategedfdmf 
enropuvoiM,  luid  if  tbeiHirliieewnedewanftofbwriivthie]^^ 
mmt^  aeieeifdy  detonnteed^  Aeymay  hmg  it  fiurwanii^e  eaae  ef 
ppni  iaqpoiteaQe*  We  areeaUed  vf^n  to  aay  that  ibv  neage  Mt 
Vbyliie  mmmm^n^rwi*mnma4i»9iiU  jp  pei«t  of  law  1» 
ya^udfee  that  irig^t  vbieii  U  w>w  a9fi«%«ettl^d  epd  e9  «i>fli^« 
tegal  iHght  ae  eagr  <etheir<  ^emelff.  the  1% bt  ^e  em«if|fN>r  iRheihei 
Mtteeed  8oedetP»  eaimiea  aewer  te  9ei4am 
ihey  tero  eeme  iatolbeMtml^vr  epaetmetivie  imMiiiiii  of  ^ 
fmffi to iriioia  Ifief  m^addawad*  I eeefew  I  thei;i(bt  tbtpip^ 
peeitienTe laewtwie <eee  irhml»at:f[tated|  end  1 9tiU  tbiiib#Mir 
IMMWe  to  mamteto  tjhet  aa  <iiP^)mmiit  betw^eee  theeMpigpeeeef 
fnadeteod  4h^ean9er9apaa4heweiteriiiwdQaiip«ltMM^ 
4f  Pfbt  of  fteppiftga^  /imaMi  yei^ted  in  the^iopaigMia  i»f jeedf 
b»6Mitbat4igpaeieeet  emted^  It  was  admitted  tbet  if  ik^4Wfk 
fipMehad  «»ad»  ai^  aeiiyMmit  pf  the  gaedi^  bv  awgnee  peidd 
wH'hewde|iiato4tbei%tatsof  Aeeoafiigaer^  39iapif  heeoidd 
Mt4oitby.ei4ipunfiitt  hew  een  ba  J^y  any  ^gipeeiefwt  with  tiie 
emiaar  ?  4af  4be»eegiier  eptteg  m  wder  the  cowigmi^  J^a  the 
Mi^aiei94tilNe.ngbte^f  thiidfieisonea^  ^end 

Mpst  wa^iafvitieiiaUy  Ibey  eaeaot  be  aftptad  by  the  ri^  af  Ihp 
atmfiigiMr  tp  etep^  4mnsitii  Aht  if  by  apgr  thi^g  that  bed  bv^ 
iMMd  te  the  gped^-wbere  they  wece  dapaiited  eey  peipea  bad 
peqemdii  ngbt  in  theee  goode  hafere  tl^  beeajoe  the  yvepevity 
#^iftbe  eewiga>y^  the  eonog^r  cpald  no^t  have  nesapied  thnp 
«Meirt  eetial^img  ^t  .rigbtj  but  be  pan  rewee  them  witbe# 

satisfying 
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18Q2.       Batisfyiug  any  rights  derived  under  the  consignee,  if  he  claim  to 

resume  them  before  they  come  into  that  situation  which  gives  the 

mitd'Another    ^^'^^^  ^  complete  dominion  over  them.     Perhaps  there  is  a 

V.  little  difficulty  in  stating  the  several  rights  of  consignor  andcoiH 

KvsiBtt.     gignee,    jt  ^^  \^^j^  determined  that  the  moment  goods  are 

delivered  by  ^.  to  a  commdn  carrier  to  be  by  him  forwarded  to 
B.  the  property  vests  in  B.,  and  if  they  are  lost  he,  not  the  con- 
flignor,  is  the  person  to  bring  an  action  for  that  loss.    This  it 
Was  contended  decides  the  present  point.    But  we  must  recol- 
lect that  though  the  property  be  in  ibe  consignee  still  it  is  liable 
to  be  divested  by  the  consignor  under  certain  circumstames^ 
aad  when  the  right  of  resumption  is  exercised  by  the  consignor 
the  property  is  revested  in  him.    Though  the  consignee  be  the 
person  who  must  sustain  any  loss  happening  to  the  goods  and 
therefore  the  carrier  is  principally  his  agent,  still  he  is  so  far  the 
iagent  of  the  consignor,  that  the  law  has  said,  the  consignor  haa 
a  right  to  take  the  goods  out  of  the  hands  of  the  carrier  at  any 
time  befcMre  delivery  to  the  consignee.    My  Brother  Lens  put  a 
\  case  which  I  do  niot  Aink  so  clear  as  he  seemed  to  consider  it, 
namely,  that  if  the  Sheriff  had  found  these  goods  upon  the  road 
and  seized  them  under  z,fi.fa.  in  satisfaction  of  a  debt  due 
from  the  cons%nee  to  a  third  person,  the  consignor's  claim  to 
resume  the  property  after  such  a  seizure  could  not  have  availed 
him.    Whether  the  Sheriff  can  make  them  absolutely  the  goodf 
of  the  consignee   by  stopping  them  before  they  come  to  hit 
'.   hands,  appears  to  me  very  doubtful.  At  any  rate  that  is  not  the 
present  case.    Here  neidier  the  consignee  nor  any  body  daim* 
ing  under  the  consignee  had  attempted  to  reduce  die  goods  lAto 
actual  possession  before  the  claim  of  the  consignor.    They  re- 
mained therefore-  in  th^  hands  of  the  carrier  in  the  same  state  as 
when  they  were  first  delivered.    There  is  no  evidence  whatever 
in  this  case  of  the  consignor  having  had  any  actual  notice  that 
this  Defendant  as  a  carrier  would  take  no  goods  but  what  were 
liable  to  diis  new  lien.    Indeed  my  own  opinion  at  present  is 
*  that  he  had  no  right  to  make  such  terms  with  the  consignor,  and 
I  hope  it  will  never  be  established  that  common  carriers  who  are 
bound  to  take  all  goods  to  be  carried  for  a  reasonable  price  ten- 
dered to  them  may  impose  such  a  condition' upon  persons  send- 
ing goods  by  them.    Then  the  single  question  in  this  case  is# 
whether  a  stipulation  between  the  consignees  and  carriers  on  the 
western  road  that  the  latter  shall  retain  as  against  the  former  for 

their 
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'their  geneval  balance  can  take  away  that  common  law-  right       1808. 

-wUck  u  now  firmly'  estlMished,  luunely,  that  till  goods  have      -^ 

leflblml  ehiiei'  theiaotiial  or  oonstnictiye  possewoB  <f[  the  con-    ^^^J?^^'^ 
ognee  the  |ivoperty  in  them  may  on  certain  eveotft  revert  back  v, 

to  the  person  by  vhdm  Ihay  veie delivered  into  the  bands  rf  the     ^^^* **»*• 
eonier?    Urn  earrier's  cbdm  here  is  in  contravention  of  that 
right ;  for  tiieie  is  no  third  person  to  yrhcm  any  right  is  derived 
•from  the  consignor.    With  respect  to  the  argument  adduced 
-from  tiie  dedisions  in  favour  of  indorsees  of  bills  of  jadiog,  it  is 
to  be  observed  that  in  those  cases  the  consignor  himself  had 
enabled  the  consignee  to  raise  money  upon  Ms  goods,  and  it 
vravld  have  betibmonstrous  to  permit  the  consignor  after  a  cftedit 
*obCaiBed  by  means  of  his  own  bills  of  lading  to  take  the  goods 
-out  of  the  hands  of  an  assignee  in  fact  claiming  under  liimself. 
llnder  these  ciroamstances  therrfore  I  am  of.  opinion  that  the 
evidence  offered  was  not  admissible  for  the  purpose  for  which  it 
-Was  effisred.  -^ 

^    Hkath  J.'    I  am  of  the  same  opinion,  and  I  found  my  judg- 
ment npona  few  principles  wUeh  I  think  ste^  clear  of  most  of  *' 
4he  cases  cited«  .  In  the  first  place  it  is  clear  I  think  that  the  rig^t 
of  fleimg  III  traiuitu  by  the  consignor  is  a  oommon  law  right ; 
and  that  it  is  so  is  evident,  because  it  may  be  the  foundation  of 
an4M&m  of  trover,   in  the  next  place  I  think  it  is  a  right  arisi«K 
out  of  the  aneient^ower  and  dominion  of  the  consignor  over  his 
prqperty^  wldch  at  Uie  time  of  delivering  his  goods  to  the  carrier 
he  reserves  to  himeelf.    Then  the  third  principle  I.  shall  lay  down 
is  'this,  williout  impeaching  any  of  the  cases  which  have  been 
ad|ttdged,  that  there  is  a  certain  privity  of  contract  between  the 
oons^aor  and  the  tcarrier;  and  it  is  evident  tliat  th^re  is  that 
privity  of  oontract. from  this  consideration,  that  if  for  instance 
the  consignee  has  mn  away  and  cannot  be  found,  or  if  the  con- 
signee will  not  take  to  the  goods,  but  will  say  '*  I  did  not  order 
these  goods,"  or  '' I  countermand   them  and  will  not  accept 
them,"  in  eidier  of  these  oases  the  carrier  may  coxae  upon  the 
consignor  for  the  carriage  of  the  goods*  which  he  .could  not  do 
mdesB  there  was  a  privity  of  contract  between  him  and  the 
cwrier.    Then  if  this  is  a  power  reserved  out  of  the  ancient 
dominion  the  consignor  has  over  his  property,  it  is  paramount 
to  any  sort  of  agreement  as  between  the  carrier  and  consignee. 
As  I  put  dM  case  just  .now,  suppose  the  consignee  is  not  to  be 
found  to  receive  thegOods,  could  the  carrier  in  such  a  case  say 
^*  there  is  a  running  account  between  me  and  the  consignee,  and 
VOL.  iu.  £  therefore 
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16d&.  therefore  I  will  make  you  the  eoludgiior  pey-die  cenagvee^  hth 
lanoer  Certainly  he  eMUnoL  Bvtifdt^MiiiiiAefMniripf 
ift«eitierleeiMletfaiiln»,  MuAIreByWBBLdkAaMB^fMkwm 
My  IxArd,  he  night  »fly  to  Ike  eoupiier  ^  ft»  miif  atfi  eeoMf 
^iipoli  mi0Oii0f  wmoanU  Mid  yoa  riwIlaothMetfaan^oodb-av- 
Ims  yeu  pay  me  ««  well  for Hmd eaniage  «f1bett.goods  niar 
the  ninimig  accoimt  Mbireen  «■  in  iiiupoot  to  ithaeiMiBr  gooAa.^ 
Si  i»  unneceMary  f or  the  Ooort  «t  this  iimeln  Uiver  any .afft- 
ttioa  eoaeeniing  the  legality  of  thii  lian,  or  Svw  Ibriil  amy  fSD- 
iperly  operate,  bat  I  Ihinlc  it  it  an  nacttiamely  daaMal 
^Hie  reaiOBfi  my  Lovi  has  given. 

ReOKB  J.  This  tight  to  ntop  'the  goads Mtf9«Rii«fn  I 
'ootiMer  as  a  legal  right.  Oar  ceuts  of  inmniwn  iwt 
a,  and  they  distingakh  between  the  conatmetite  nnfl  tin  nptnal 
"  Miveiy  ef  goods.  Tkis4istinolBonii3natitioHBdl)ylft.jr«alit» 
BhU^t  in  delivering  his  opiaien  in  ^  i«e  d£  SUkii^amL 
Where  there  is  an  actual  delivery  the  iranntus  is  at  jb  aad*  km^ 
where  Hie  iMiff  ery  is  censtmetive  or  fietittena,  fiiereihBlavtfm- 
aiders  timt  m  a  dirfivery  to  oei^ain  ^nrpoaeBn^ ;  for  ataa*  Aiiian 
of  hiw,  and  Aat  ^tion  of  law  nrast  wnrk  eqai^.  NowAn  fialina 
is  Akf  thai  4t  is  a  delfcv«ryao  fhr>aa  to  make  Ihemn'inr  anwanaUn 
to  flie  eonsigiiee,  to  whom^has  andertaken  tonany  thnttibnt 
tt»  iietion  is  nearer  oarried  so  te  as  toikqmvn  the  dooag^asraf 
Iris  right  to  wsnme  ^OiBni,  if  atof^ied  iefoie  tbay  hnae  ttdkniBf 
get  to  the  pessessiea  of «n  insolvent  eonsigBiee.  1Mi>isaiin|pBi>» 
talMe  and ]«st  right.  Bnt lean  never nasent  ton BoctriaeiSodBi^ 
inpeAtahle  to  onr  coofts  of  lawfis  that»  becnnae  it  ia  «qaitoUi 
and  just,  that  it  is  therefore  aot  !«ltiotly  legaL  Though  m,  :pMt 
and  equitoble  right,  it  is  a  legal  light  too,  cndaiatn  B^wUoh 
needs  the  aid  of  a  court  of  «i|uily.  Then,  whait  is  the  febain  ant 
Qpliy  tfie  Drfendant  i  It  is  a  e\gm  faonded  on  a  spaoni  i^fnaa* 
ment  only.  I  call  it  a  epecial  agpwenent  far  Ais  reman,  lliatit  ia 
net  founded  on  general  jmneipieaefjustioe,  hot  on  usitiasdar 
usage.  Hint  usage  is  presumed  to  have  been  toandwi  on  non« 
tracts  Tepeated  so  frequently  and  so  noterions,  that>every  bndf 
must  be  considered  as  bound  to  takenetice  of  it  Snpfiosingat 
therefiyre  to  be  any  rq[fat  at  aH,  it  is  a  tight  fouad»d  6nLy  npaii 
Ihiseort  of  special  agreement.  If  indeed  it  was  a  KsisSmfirandoi 
upon  general  principles  of  vniveraal  juatioe,  it  ai^glit  to  be  thn 
law  of  the  land,  and  we  should  not  want  any  etidnce  of  thilt 

[  51  ]     lUch  is  agreeaMe  to  law  and  justioa*    The  very  tiffiiinnftnnrn 

Aaniim 
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4i«vff«^  of  nAmttSa^  ew\ifn$ee  in  t^i^  c£i8e;sh$w^,  tjbat  U  is  fiot:       ISQS}* 
Shui^^  ^  Wivf^ns^  ^gbt>  ibvit  on  upeciaj  w^ge  only.    Tlie     -r.,    ' ' 
fpiftiwci  v4«olf  iy  a  very  imguter  ope :  for  generaUy  spe^^ing    ^a^nj  others* 
cfuviery  h|ur)B  ^eMripated  themselves  frqop  tiie  rules  o^  i^w  by  v.       * 

pwk^  i|»eo]ftl  acoeptances.  Now  we  Jcnpw  that  a  specUa  a(>.  ^^"^^'^^ 
feplwo^  ^an  only  besmde  with  the  consignor  or  his  -servant 
^e^  he  iNPings  the  goods*  Jt  ^uwaot  be  made  with  the  -con-, 
^fpm^  Nov  can  the  consignor  ugfee  that  ^he  consignee  sh^ 
IMit  |afc(e  the  goods  until  hp  ahaU  haire  paid  the.gieaenid  holancoi 
^iia  ovder.  to  make  saoh  aii  agreemenit  he  i|iiist  dday  sendii^ 
'ike goods  until  he  oonJd  i^^oeiv^  an  ta^kswor  whether 4he  Qon- 
iigiire  wonld 'ODQsent  to  it.  Jt  is  <tbdtef orci,  to  say  no  niAFe  of  ^ 
it>  fi  nfpry  (Bjctfaardiiipiy  caae^  •  It  is  not  lihely  that  ^he  consignor 
W0M  wir^e  his  own  right  pf  stojiping  in  tramtUf  when  thq 
ll^adal  lAo^ptanae  w)»s  irei%mied  of  him :  and  the  special  agree- 
nP944^  the  consifiKSB  o^ght  not  to  bind  the  ooi(fiii^ar*s  righjt  'Of 
stopping  til  transitu.  Then  with  respect  to  the  usage  itself  as 
Md  dolni,  psf  Lord  has  »ade  in  ohserrativn  ytry  material  in 
wvy  "riem  q(  ijak  qv^$tjm,  whjph  is,  that  .a  carrier  ^s  bound  to 
pitnj i^pA  eve^t  #nd  the  laiir. giveahiio  a  «peois^  Jien  upon 
4hp<90ods>  If  the  /eonsigaee  is  in  arrear  wiith  theca^er,  it  is 
^e  canier's  0wn  lmhe$.  Why  the«  is  he  <to  e^grsft  this  new 
^i9nvfonhm0^imlwAfS89  However,  ifhe  ^oose -to  dp  i^an4 
Moartahiiah  Ae  iNri»«iple  upop  which  it  proi^eeds'  (toTrfaich  { 
ttn  l>f  no  insans  teady  to  assent)  «tiU  it  wUl  b^  fempded  poly  on 
a  .upwia)  agriseaieal.  Now  I  nitber  4hink  that  die  praetiee  has 
Mfginatefl  thus :  The  eariier  has  aaniad  goods  tp  the  (PpusigneOj 
a«d  has  refused  to  diiiyer  them  unless  he  has  been  paid  a  g^ 
t^ili  Wwee ;  the  a^sswer  ;niade  by  the  coi^signee  bos  b^m, 
**  Rather  thail  havetwe  actions  J  ^ill  pay  the  demand/'  lor  he 
0iiaithiaiae)f  bring  m  aetion  yi  order  to  recover  the  goods  from 
the  eaitier*  and  then  the  carrier  would  have  aii  actian  against 
toi  for  the  general  bidatioe ;  and  rather  thap  submit  to  two 
fM>Cioii8,  donsignieaa  have  sneered  such  an  usage  as  this  to  creep 
in ;  and  having  done  it  in  several  instances,  the  carriers  have 
ttraiied  themselves  of  it,  and  have  published  their  hond-lnlls 
about,  town,  and  now  they  endeavour  to  set  it  up  as  an  uni« 
yennd  naage  :  but  it  is  to  be  remembered,  that  this  is  an  usage 
founded  solely  on  thw  •own  iaches,  for*  they  liave  a  lien  by  the 
law  af  the  limd  for  the  carriage  of  the  goods.  At  all  events 
howeverit  is  iKpthiog  more  tlmn  a  spepial  contract  betireen  the 
imnder  jind  consign^-:  afid  if  it  bea  spe^iia)  conti^ct  o»  their 
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parts,  how  is  that  spechd  contract  to  interfere  with  the  legal 
right  allowed  to  the  consignor  of  stopping  in  ironritu  f  I  think 
the  common  law  right  of  the  consignor  is  paramount,  and  It 
shall  not  be  affected  b^  a  special  agreement  between  the  ooA- 
signee  and  the  carrier,  even  supposing  that  such  an  agreement 
could  be  established.  This  I  say  without  giving  a  direct 
opinion  wheflier  that  agreement  may  or  not  be  established  by 
evidence.  Then  the  question  directly  before  the  Court  is. 
Whether  a  new  trial  should  be  gninted  because  the  evidence  ham 
not  been  received?  If  it  were  a  question  merely  as  betlreeH 
consignee  and  carrier,  to  be  sure  this  evidence  should  hav^  been 
received,  and  then  the  Oburt  would  have  had  to  dedde  upcm 
the  legality  of  this  special  usage  between  the  parties  >  btft  if  it 
cannot  affect  the  right  of  third  persons  it  was  useless'to  reorfve^ 
it ;  and  being  useless  in  thi^  case,  I  am  of  opinion  with  my  Loid 
Chief  Justice  and  my  brother  HeathihAi  no  new  trial  should  lie 
granted, 

Chambrb  J.  I  think  this  modem  doctrine  of  altering  the 
liability  to  which  the  common  law  subjects  parties  and  vesting 
in  them  new  rights  by  presumed  agreements  arising  from  die 
publication  of  certain  notices,  has  been  extended  as  far  or  rather 
farther  than  it  ought  to  be  upon  principles  of  public  policy.  If 
the  doctrine  were  to  be  carried  the  length  which  was  intimated 
when  this  rule  was  first  applied  for,  the  consequences  would  be 
monstrous ;  but  that  a  notice  published  by  carriers  in  hand-biUs 
or  in  the  public  papers  is  to  subject  the  goods  of  every  man  who 
happens  to  employ  a  carrier  to  the  payment  ncrt  only  of  die 
price  of  the  carriage  or  to  aHy  debt  which  he  himself  may  ewe 
on  the  score  of  carriage  to  that  carrier,  but  to  the  debts  of 
another  man,  is  so  manifestly  unreasonable  and  so  monstrous 
that  I  think  no  legal  agre^nent  can  be  implied  from  such  a 
notice.  Indeed  that  point  seems  now  to  be  pretty  much  aban^ 
doned,  and  the  right  which  the  carrier  claims  in  this  instance 
he  endeavours  to  derive  from  the  consignee  himself.'  'It  is  gbli^ 
a  good  way  to  Ibind  even  the  consignee  of  ifoods  1)^  an  agree<>» 
ment  of  this  kind  :  for  goods  may  be  sent  without  his  chooa- 
ing  any  ciarrier'or  directing  by  whom  they  are  to  come.  He 
orders  goods  generally  and  yet  he  is  te  be  bound  by  an  implied 
agreement  with  a  particular  carrier  who  happens  to  bring  tfiose 
geods.  But  it  is  not  material  to  conskler  that  question 
at  all  in  this  instance;  the  merits  of  thb  particular  case 
have  been  so  fully  entered  into  by  my  Lord  and  my  hrotlms, 

who 
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wjio  have  already  spoken,  that  I  sball  be  tery  short  in  what  I  l£02r 
have  to  observe  upon  this  subject.  I  will  take  it  for  granted  upon 
this  ocoasioE  (though  perhaps  it  is  not  very  fully  proved)  that  the 
delivery  to  the  carrier  was  to  all  intents  and  purposes  a  delivery  ^  «.  > 
to  the  consignee,  that  is  a  qualified  not  an  absolute  delivery,  but 
that  sort  of  delivery  which  would  entitle  the  consignee  to  have 
brought  his  action  against  the  carrier  for  the  loss  of  his  goods, 
and  is  a  good  delivery  to  all  intents  and  purposes  exempting  that 
of  defeating  the  right  of  the  consignor  to  stop  in  traanliL  In 
the  cases  which  have  been  decided,  particularly  in  die  last  ease 
in  the  Court  of  Xfiigs  Bench ^  there  has  been  what  the  Court  con- 
sideied  as  a  special  direction  with  respect  to  the  carrier  who  was 
to  bring  the  goods.  The  Court  seemed  to  consider  that  as  a  deli- 
▼ery  under  the  special  order  of  the  consignee,  and  the  decision 
^oes  a  good  (dteal  upon  that  ground.  But  I  would  suppose  upon 
this  occasion  that  as  the  goods  must  come  by  land  carriage  it  was 
«ufticient  to  deliver  them  to  any  carrier  coming  from  the  place 
from  whence  the  goods  w^  ordeired,  and  that  there  was  a 
complete  deli  very  to  the  consignee;  that  is,  such  a  delivery  as. 
I  brfore  stated.  Now  it  is  contended  on  the  part  of  the  car- 
rier, firi^  of  aU  that  this  right  of  stopping  in  iransiiti  is  a  right 
in  equity.  I  do  not  know  what  is  meant  by  thatjargument^  ![![ 
it  be  a  right  in  equity  every  thing  done  in  Courts  of  Law  to 
enforce  this  ri^t  has  been  wrong.  It  is  argued  indeed  that  it 
is  a  legal  right  founded  upon  equitable  p^nsK^les ;  but  that 
does  not  seem  to  be  ii  very  precise  definition  of  the  right  Then 
it  is  contended  that  this  right  is  not  jto  affect  the  right  of  tibird 
persons^  No  proposition  can  be  mom  ime^  but  is  it.  true  that 
it  does  affect  thf  right  of  third  persons? ,  It  is  said  that  the 
cpnsignee  has  notice  of  .the  conditions  upon  which  the  carrier 
received  the  goods:  be  it  so.;  but  in  t^at  case  the  carrier  must 
derive  his  right  from  ^^  consignee.  Can  be  have  a  greater 
right  than  the  consignee  himself  has.?,  if  he^  derive  his  righi 
firom  the  property  he ,  supposes  to  be  vested  in  the  vendee  h^ 
can  have  only  a  similar  inieref|t  in  th^  property  with  the  vendeei. 
li  is  beyond  all  question  that  the  earriet^  has  a  lien  (piT  the  la- 
bour that  he  has  bestowed  as  against  tbfs  consignor  in  the  car- 
riage of  the  particular  goods  ;  that  Ken  is  satisfied,  the  money 
having  |)een  tendered  to  him,  and  he  having  refused  to  accept  it. 
Now  what  pretence  is  Uiere  to  go  farther,  even  if  it  were  ad- 
mitted that  by  publications  of  this  sort  carrier^  could  affect 

the 
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IS(^.      tAe  cotfs^or?    I  do  not  thtiiK  the  notice  published  tfpoii  this 

;—  .  otcasion  goes  the  length  of  affecting  the  coufstgtto^  hejond  that 

iW JtiioiVc?  lien  which  the  carrier  hsls  for  the  carriagie  of  the  ^at&etht 
.*-...  goods.  This  notice  is  only  in  general  terms  that  the  gt>ods  shall 
Jlui8jsi.t.  |,g  suljject  to  the  general  balance  due  from  the  respectiveowaert* 
Tf  we  txike  it  to  be  a  lien  upbii  the  general  balance  dne  froift  the 
consignor,  there  is  no  pret^ce  for  any  lien  be^nd  thecarriitge 
of  these  particular  goods.  Tkking  tt  to  be  a  lien  for  the  general* 
balance  due  iVonl  the  consignee,  then  it  can  only  tie  a  lien  £nri>^ 
ject  to  the  right  of  the  consignor  td  stop  the  goods  in  iraMM  hi 
consequence  of  the  insoltehcy  of  the  consignee.  iTris  case  haA- 
b^en  donipared  to  the^  cstse  of  the  consignment  of  a  hill  of  llrfferg. 
To  be  sure  two  cases  can  hardly  be  stated  mof^  dissiikiilsbf.  A 
cbnsigheb  by  a  bill  of  lading  t^ceiyes  #hat  if^  totaiJ^stfii-  ^  a 
Idnd  of  Negotiable  idtere^t  kAA  fbr  A  TkhiaUe  consfdeMiMv 
herd  there  is  nb  cOnsideratioh  td  thft  constgnot*  fbr  esrteilfilig'tiMr 
lien.  A  c6nslgpee  of  h  bill  of  Iwfing'  ritay  foi^  A  vsialihie  CMsi^ 
€lerfi66u  iicg:6tkte  that  inlrtHittieht.  Whebee  do^  thaf  iirii»! 
¥tx>M  the  tssdge  aud  ohstxmi  of  merchadtii.  ^iu^  is  (he  ntog<9^ 
alfd  bustoilt  resp^cfitig  the  tnule  of  ir  6krHer  to  IratfadHscf  lllla 
lU)i !  Ill  th^  fohh^  eite6  ttie^  h  ton  ihittnifieiit  triidtdt  A^  baMI 
of*  the  cofistgndr  hiih^f;  taiA  the  cdflsi^te  kth  mk  his  agt^tyt  iilf 
tfa6  dispoi^on  of  tlie  pf orpeHy :  it  ii  an  iisibtgtmellt  by  th^  abb-« 
sigdok*  hlinself.  The  ihost  coburabte  atgnihettt  in  My  illittd 
t^  has  heeti  ti»ei  d^h  this  oc6a^h^  is^  that  #hicl^  Wtls  ilot  fehdti*' 
tloded  tirt  A^n^ly,  boni^aring  t!his  btuie  to  ifa^bdii^  of  a  ct^fkft 
•  oir  the  cbrisighee  tkkin^  gobds  ill  e!tednt{otr  ikpoti  thif^¥  paMi^^ 
H  is  a^soimeif  thkt  the  creditor  ha^  that  right,  biil  tf  he  h^  tt  I 
stm  do  hot  thiftk  that  the  cases  ard^  stttiitliri  Feirfaaps  A6  t^^ 
slgtiee  hMt^K  may  hiteHoept  the  gotxfil  hi  th6if  t^ite^ag^,  Mt[  l^ 
d^  I  hUteHttle  dottbt  but  that  if  He  dofaitert^pt  them  in  tk^tf 
plt^a^  before  t&e  consignor  has  exercised  hii»  tight  of  sMj&t^!6^ 
ih  hitniitu  Mi  do  take  an  actual  delitery  firom  ike  carrier  before 
thl^  gfdods  ^et  to  Ae  fend  of  their  journey,  that  such  a  deBt^ry  id^ 
tern  win*  b^  (Complete,  and  I  will  toot  say  but  that  Uiff  cr^dlMk  tt 
tVt  c^^  tilt  afjft  exeduiioh  againA  him  for  his  gOodifr  ihay  Mt  A& 
the  i^ame  thing.  No  authorities  however  are  cited  to  ^rote  that 
th^y  tuay.  But  supposing  th^  they  htay,  still  i  do  not  thhi^t  K 
appHt»  to  ffAi  case,  for  the<^reditor  under  an  eleeutioii  iSAear 
the  thing  ab^olufe?y  to  sell  and  di^.^^  of  as  the  cmA^M  hftH^ 
self  wodd  have  done ;  but  the  carrier  does  not  so  take  it,  fdr 
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bdieimtm^cifdiepofaesaMiiiof  actmeri:    He  ba3  no  absolute     -^—^ 

Rfbt  in  tbe  }Nropoit]r»  he  1km  ^miy  »  Kea.    Then  the  ^mstioii    ^^H*^ 

wttmmtf  Whatfe  the  ualmo of  tfie  Q«mer*s  lien  while ibs goods 

«eui  trwmUAl    I  cosffieiYe  his  lim  cannot^  as  agaiast  the  con^f 

ogntei  eQcimd  a»y  fiwdier  than  te  entitle  lam  to  be  paid  fcff  his 

aarriage  of  the  paxticobir  foeda,  bat  by  the  Uen  the  right  of  the 

ooDsignor  tQ»  stop  the  goods  j«  transHu  is  aot  drfeatod.    For 

theae  set eralraaaoas  and  for  thaae  iv  riich  have  been  aiged  by  mj 

Lord  aad  my  brothers  who  haw  spokea  before  me,  I  am  per* 

feolljr  wetl  satisfied  thai  the  jadgment  in  this  case  Aoald  be  given 

for  the  IHamtifiBi.    As  to  the  rejection  of  the  evidence  the  only 

aae  that  ceaU  have  been  made  of  that  evidence  would  have  beea 

IQ  prove  thai  as  againat  the^oasigaae  the  carrier  had  a  lien. 

Judgment  for  the  Flaintifis* 


£a6I;Etqk  X).  The  East  India  CoMPAi<y»  Fr6.  loth. 

nTiilS  w^  a  speeial  a^tim  on  the  case  ^aght  by  the  Plaintiff  TheMietofthe 
to  recover  damages  against  the  4?iw(  india  Company  fof  i^,^  tabj^"^ 
refusing  to  declare  him  the  best  bidder  for  certain  teas  put  up  to  lo  » Teguiatioa 
public  sale  by  the  Company,  and  for  refusing  to  accept  the  de-  ^  im^mg^ 
posit  upon  such  Uddings,  or  to  sell  him  the  said  teas.  ^^^drw^ 

Thp  first  count  of  the  declaration  stated,  that  the  PlaintiiT  had  ^rciiMenb. 
for  a  long  time  carried  on  the  trade  of  a  tea*dealer»  and  as  such  ^^^^^^ 
had  been  used  to  bid  for  and  buy  large  quantities  of  tea  at  th^  Jhutted  for  such 
public  sales  of  the  Etut  India  Company,  and  to  sell  thesame  again  P*^"!^*^*^^*''^ 
te  hiacastameia,  aad  thereby  to  ^ingiaat  piofit;  that  he  was  1;::^^^^" 
iMfiilfy  entitled  to  become  such  bidder  and  buy^,  and  tint  on  "^^y^"^: 
die  tftiLQtJui»  ISfU,  the  Eitai  Ituiia  Company  had  a  puUie  Ueorim^big 
ude  of  tea  by  inch  of  candle,  and  the  Plaintiff  did  bid  for  divers  f^^*;!^^^. 

tilhcilMdlluiire 

pmnmkfaetim  to  the  Cburt  tf  IXrapton  ;*'  H«kl  tliat  llie  term  tmhftutum  mint  be  held  t»  Bean 
pecunwry  compeQietlou  for  tlie  iH>ii-|icrfermvioe  pf  hjB  •greement  to  pay  on  the  eppuiuted  day,  end 
auitAbi^yrhavUig  nMde  del'iuU  en  iIidI  dej,  bet  after^tuds  wilbiii  a  farther  liiM  |Weii  to  biia  by 
the  8.  f.  Company  paiU  the  renHRiMlerof  the  piircbafte^ineiviry  wiib  interest,  niffbt  nyaintaiii  an  action  ' 
agaiilit  tlie  E.  I.  Cbiapany  for  refusing  to  permit  Mm  to  becgnie  a  bidder  at  ilieir  aalei,  tach  salts 
Idngt^  9&  m  W.X  e.44i.  u69.  dedareil  ti» be  public  aad  opm  sales.* 

Qimtu  Whether  since  tb«  passing  of  18  Gt».  %,  c.  t$,  which  legaUiles  the  deposits,  forfeitures,  aT.ri 
capacities  ol  bidden  at  the  tea  sales  of  the  £.  /.  Company,  tlie  £.  L  Company  can  malie  or  eufercc 
ai^oliittfcenUtittos  aJiecliiif  those  saks  than  such  as  the  actof  PaiiiaoKiit  has  enacted^ 

*  And  bcc  Kcaws  v.  PruU,  t  N.R.  406.411. 
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lota,  to  wit,  Sfc.  (setting  out  thelots)  and  became  the  best  bidder 
for  the  same,  and  that  the  Eatt  India  Company  of  right  ought 
to  hate  declared  him  the  best  bidder ;  but  that  they  well  knoW"* 
ing  the  premises,  and  intending  to  injure  him,  reftised  to  deokore 
him  the  best  bidder  for  the  same,  or  to  sell  the  same  to  him,  bat 
sold  them  to  other  persons  to  him  unknown ;  aad  although  the 
Plaintiff  at  the  time  when  accwding  to  the  form  of  the  statuta^ 
in  that  case  made  and  provided  the  deposits  upon  the  teas  soM* 
at  the  said  sale  ought  to  htite  been  made  to  wit,  on,  i^.  ten- 
dered to  the  East  India  Company  his  deposits  in  that  behalf,  to 
wit,  at,  At.  they  refused  to  receive  the  same.  The  second  count 
wa»  in  the  same  form  as  the  first,  but  related  to  diffarent  lets  9 
and  was  ibiiewed  by  an  allegation  of  special  damage,  stating,' 
that  by  reasoa  of  the  premises  the  Plaintiff  was  deprived  of  ihB 
teasi^  and  of  great  advantage  which  would  have  arisen  to  him  in 
case  the  Ea^t  India  Company  had  sold  them  to  him  as  of  right 
they  ought  to  have  done,  and  was  prevented  from  carrying  on  his 
trade  in  &s  beneficial  a  manner  as  he  might  otherwise  have  done. 
The  third  count  was  for  refusing  to  declare  him  the  best  bidder 
for  other  lots  of  teas,  or  to  sell  the  same  to  him.  The  fourth  and 
fifth  counts  were  for  refusing  te  sell  other  lots  to  the  Plaintiff, 
for  which  he  had  become  the  best  bidder.  And  the  sixth  count 
was  in  trover  for  500  chests  of  teas. 

^  The  Defendants  pleaded  the  general  issue — Not  guilty. 

The  cause  came  on  to  be  tried  at  the  Gnildhall  Sittings  after 
last  Trinihf  term  before  Lord  Ahatiley  Ch.  J.  when  a  verdict 
was  foiuid  for  the  Plaintiff,  damages  one  shilling,  subject  to  the 
opinion  of  the  Court  upon  the  following  case : 

.  ThePlaintiff  isa  tea  dealer  and  a  subject  of  Grtat  Brikiin^  and 
as  such  aocu3tomed  to  bid  for  and  buy  teas  at  the  public  sales  of 
teas  of  the  Emt  Lidia  Company,  and  to  sellthe  same  again  in  the 
eourse  of  his  trade.  The  Etisi  India  Company  having  put  up 
teas  for  sale  in  the  manner  stated  in  the  declaration,  the  Plain* 
]tifi^  was  the  best  bidder  at  those  sales  for  the  teas  specified  in  the 
declaration.  The  East  India  Company  refused  his  biddings,  or  to 
j^cll  him  the  teas^  and  the  same  were  sold  to  other  persons.  The 
Plaintiff  tendered  the  deposits  as  stated  in  the  declaration,  and 
the  East  India  Company  refused  to  accept  them.  At  the  sales  to 
"which  the  declaration  relates,  and  at  all  previous  sales  as  far  back 
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as  befinre  tke.passiiig'of  the  18Gfo.  3.  c.  2&  conditioiis  of  tide 
bad  been  pablished  as  follows,  vri. 

The  Uittted  Company  of  Merchants  of  England  trading  to  the 
Eaii  Indm  do  herpby  declaie,  tiiat  die  goods  by  them  pat  up  or 
exposed  to  sale  during  the  eontkrataiceof  this  present  sale,  are 
so  eoqiosed  by  them  to  sdeupon  the  tenais  hereinafter  mentioiiBdy 
and  upon  sueh  other  terms  as  shall  be  expressed  in  the  cata*. 
logues ;  and  eyery  teqpeetive  biiyer  is  to  take  notice,  that  what** 
ever  goods  he  shall  bny  or  contract  for  at  the  present  sale»  the 
same  and  his  contract  relating  tiiereto,  ere  to  be  snbjectio  the 
terms,  conditions,  and  agreements- hereafter  declared,  and  to 
SQch  other  terms,  conditions,  and  agreements,  as  shaH  be  ex-^ 
pressed  in  the  catalognetof  such  goods.  (Here  followed  the^coAi* 
ditiotts  of  sale  at  length,  tiie  material  parts  of  which  w«e  theseV 
**  And  in  case  any  buyer  or  buyers  of  goods,  tea  excepted,  which 
is  pronded  for  by  act  o{  Parliament,  shall  make  default  in  pay« 
ment  of  his  or  their  deposit,  the  goods  shall  be  as  soon  after  at 
convenient  resold,  and  the  difierenoe  in  price,  if  any,  and  ex- 
pences.be  made  good  by  the  first  purchaser,  who  siuJl  also  be 
rendered  incapable  of  buying  again  at  tiie  Compmiy's  candb.^ 
And  in.  case  any  buyer  shall  not  make  goodtheremainde^of  the 
purohase*money  on  the  goods  which  shall  be  bought  Iqr  him  on  ov 
before  the  day  limited  for  payment  .thereof,  tiie  deposits  whieir 
have  been  pakl  upon  the  ftune  shall  be  forfeited  to  the  Company^ 
Mid  sueh  buyer  shall  be  rendered  iacapaUe  of  buying  again  at 
any  future  sale,  until  he  shall  have  given  satisfaction  to  die* 
Court  of  Directors.  Such  person  or  persons  as  cannot  make 
themselves  knows  to  the  Court  of  Directors'  satisCsetion^  or^  to 
the  ttajw  part  of  the  Difeetnrs  present  at  tins  sale^  shall  forth* 
with  make  afurther  deposit  to  such  amount  ^  diall  he  reqnitedi 
by  the  Birectors-in'part  of  payment  for  the  goods  by  Um  or 
them  bought ;  and  in  de&uit  thereof  sudi  person  <v  penons^ 
shall  net  be  nor  be  allowed  to  be  abuyer  orbuj^enof  anygooda 
attUssdle/'  4  • 

At  some  sales  previous  to  those  mentioned  in  the  dedanliouy 
and  afterthe  publication  of  the  above  conditions,  the  Plaintiff  had 
been  declared  the  best  bidder  upon  many  lots,  and  had  paid  his 
deposits  upon  those  sales  ogre^ibly  to  the  sets  of  Parliament  and 
conditions  above  mentioned,  but  had  neglected  to  make  good  the 
remainder  of  the  purchase-money  on  the  goods  which  he  had  so 
bought,  Oa  application  being  made  to  the  East  India  Company, 

they 
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inOL      thejrdiAiiDtiiBi0t«atIiafiMMiiM«rtfiedta^^ 

Pkiintiff  time  to  pay  the  temainAec  of  the  pwobtte^moiMgr  ^m  tlM 
flddfoeds*    The  PhoDtiff  iitariiuds  psU  thft  poMda^ 
i««        villi  itttei«rtiAtUsth0tkM«B  given  r  bat  the  tfvliBdf  11 

gi fiift  the  Phurtiff  tile  ae  ifciaMid»  aad  rei  niivMig  iiie|MijfiBe«t 
aeafrieMid^  declttmi  ta  tlifl  Fkintiff  tlMit  h«  fhottb^ 
nklad  to  bii  at  an  J  f«hieBrsdr«  nntttheanAeaalnfiistaDaletho 
CSempaajTr  irioeh  he  hatknever  done^  aor  agsee^lo daw  behiK 
dalnradnad  te  centeni  that  theeonditkMr.inui  iUegtii  tlePhuft* 
^wm  in  oaaieqmieaef  inch  aaa'pajieaat  finhMUhm  Iheraalaa 
^ the  O^mfBMj,,  and  Ua  nue  as,  a  Mhalter  ao  forhiddap  una 
daahnd  ia  tfie  aaaal  and  nmnHfOBml  iMnuiac* '  The*  Plaiatiff 
waaoot  aaaraear  to  tha  JBaat  iadia  GonqiaKjr  al  the  tiiae  oC  tfatt 
hUdfia^i  aad  lafaaala  taaBlimeA  m  the  deabratbn*. 

The  qwataiik  fe  the  flfinioii  o£  thaCaait  iraa  wfaaliaa  Hm 
Phdattr  ma  aataded  tn  laaover  2 

iihitSerit»ftrtfaaFiaiiDili£  IW poiat  arising  apoatUaeaM 
bl  of  the  gtaaieil  magjaitodey  ance  H  kiaalvaB  tUa  inportaat 
qmiAmt  VheAer  tke.  whale  inrodaoe  of  the  Had  Imim  be 
nde»theahad«ted>ataoidef  theJBaar/arfJiaConpaiqr!    Ilk 
tile  pofiey  of  the  lacar  of  JSi^g^Iaad  t»  Vnok  opaa  all  aMEaapoiiaa 
wMh  a  jiahnia  aye ;  aad.  thefe  oerarwad  any  twaiaiioly  whieh 
stood  aataeohiaaaad  of  aaltttacyiestraitttaa  that  of  the  £aid 
Imdkk  CSaoipaagr  oa  aoooant  of  ita  eaomoaft  extents    By  ths 
9  andia  VKiflLS.  a.  44*  f.  eft.  ii  if  pvevided^  tfaBiaU  goods  of  the 
C^ipcaiy  hnportMl  into  EngjlmfJt  staiL  be  sold  fkbUhlj  aod 
apealy.byiMhofcaDdbopoapamofiarfaitiBgthesBBBe;  aaA 
by  tlia  ohattar  of  the  M  WiU.di.  gdmted  hspanaaeoa  of  the 
saht  aety  tiie  anarialyjaf  gowei  aiaeat  k  atroagly  ahewa  to  pievisnt 
aqr  abtiseofAe  oMttopoiy  thereby  gnaited«  sjaee  k is  fay  that 
dautor  eoEpnaaly  teqnaed  aad  eonnasiided  that  M  goods  ka- 
pectod  by  the.  Company  shall  be  opaaly  aad  pnUiely  add  by* 
inch  of  candle  ^unraaat  to  the  said  tot  npon  pain  of  kasaaing 
the  XiBg^s  UgbBst  dsqtkaaufe.    Without  tikk  provision  the 
CJompany  woald  have  been  enabled  to  exeteiae  Aek  ineaopDly^ 
to  the  pM^adke  of  the  ooauniimty,  by  exaotliig  mxaMtamt 
pnaes  finr  ^air  comsaadities^   Bat  it  ha vieg  been  deeoied  expe«* 
dsstit  to  veit  die  right  of  tradiag  to  the  JBiisi /adies  in  the  Coai^ 
pany,  to  the  esahision  of  all  the  odier  gubjeots  of  the  Ktag«  k  ia 
pievided  as  e  eompsosatioii  for  this  oxolusioa  that  aveiy  snbp^ 

jcct 


therefore  ft  rigbt  b  t*«rt**  iit  *ttty  wfcjiwt  of  the  rtefitt>  16  |«r-    ^^^^-^ 
chase  at  the  Oompfcfty**  ttdes,  irhidi  t^t  tte  mibMity  iiifMc^'        TM 
totihflfdf  ntfHftnleilt  edirditeirt^.    If  fftett  M  {MWer  bfti  AM  4fr    q^mmT 
Pttribotieiifefttlti&earirajrfliiffriglit,  no  oth^  (MyWer  <5iitf  Mil%0 
it ;  cotiBequenfly  the  tftlckr  in  fh«  eettdtti^M  «f  mAb,  i^^  «ir- 
cTnaes  ereiy  peirdoil  xtoiii  Ae  n^faC  er  dnhBii^  'Whd  Mdi'  dilee^ 
fkUed  in  completi)^  A  ptmfha^  ttfetdlD  l^y  tfih  M  any  Mw^  iiite» 
is  ftb^lutdy  Tuid.  It  ttarf lie  mM  tlitft  tke  difectfeil  <)f tie  fltafete* 
toseH  by  aitctioiiinipfies  a  |i(>iref  to  lA)^^  Bet  e 

iiBginfttion  conriirte  itt  autoerteitifai^  th^  eidde  ill  ^Uek  e  tmiigf  fa 
to  be  doiie,  iniereiBi  nieie  dtHtdmOiM  estehtde  eetffwii  j^eteoM' 
Ront  dding^  the  tBittg*  at  aR*    If  It  meTebettf  iXbifKfit  ffdo^  tba^' 
Bing^  tttay  lefictfe  te  snflbf  hitt  to  I«i4^ 
the  eitttoms  $  bet  the  King^  <«ftnot  ttiike  An  oHef,  thitt  if  iifff 
ifteiidbatit  onee  IaoA  goodis  Wittunt  pttyittjg^  Ihe  eeiit^mi^'fie  Aw' 
fb^  ever  be  fbrbMden  ia  land  any  mote ;  «ndyet  ulutt  tM  KBif 
cindd  not  do  iittlfsctcase,  the  JBbtf /mfo  doi^^ 
ihi$.    Ifeltfaef  cMtheCompaiiybeeonitiftf^tee]pf<^ 
yidiud  selBng  gdod»  by  dnetioit»  to  whem  if  i^  eon^ent  fft^  In^ 
^sti  ill  his  conuitiufis  of  sue  thai!  atldb  Attn  Men  {leMOi^tf  iAaB  nM 
b^  dlowed"  ttir  bid ;  fo^  a  firivttte  iudirMtml  mey  veftud^lKi-  trfl  el 
dA;  ikrh6re^  the  CoittpAttY  aie  bonnd  b6fli  by  th^  ehertev  «id  * 
by  aet  of  Parttanteet  fb  ^  by  pttbKe  Md  dpefr  sale^    II  iti«y 
be  GdBeiBt^  fkftti  ffetend  dets  (if  FhriiementftnBieqtieiit  f^die 
9  fidicf  10  If  M,  3.  Aat  dice  Legbfaiftii^  did  not  endei^ttM  ^lyjr' 
sed!k  fi6wei^  en  thftt  irikieh  Ittti  bMn  e)teiefa<Ml  by  tiieOompeny 
to  be  irei^led  ill  thett.  RiftMA^  intfaeeai^fhrttteaitk^i^ 
qtiefttion  tnur  ptibfished  in  die  (BoedMoet  of  tide  ftir  far  beek  e^ 
beftte  the  irt^t.  1»0^.  i.  e.  9ll    Now  the  7fh  seeVoiLiMrflM 
aet,  iifler  utelflng^  tbatntttny  peftonft  bidfbf  tea  aC  IfaeMif^i  efflie 
Ooni^miiywi^iettt  ietemfing'Vd  ]^ftf  the  sane  nnleM  Oe  pribe 
sbottid  rise,  HtmAs,  thataff  petaona  who  become  the  betf  hiMere 
rfiatt  nmke  a  deposH  of  40^.  fbr  er^rytubted  eheiit^f  ten^wWAi^  ^ 
tntee  days,  eior  pftln  of  ftrfbiting  dist  thnes  tih)  vah^.  add  dift* 
d^n^^,  ifcat  aft  persons  nej^iecdni^  bv  niahe  liiieh^depesflilMdt' 
thereafter  be  hicapaMe  of  biddings  St  the  O^^  Sa# 

lihe  Gompany  be^n  empower^  to  make  aneh  a  cdnditf env  fte 
ifiterference  of  the  Iiegishitttre  on  this  oeeasion  woidd  hnfebem' 
imne^essary ;  but  the  inference  Id  bedrawn  fronf  tU»  fei^Mbe 

rcvwHnien 


ea  cA$es  IN  HiumY  tbbh 

1M8,      ifgidatimi  it,  thai  the  terms  iiMertod  h^  the  CkHnpuy  ia  ikfir 
""  oQoditions  were  tbonght  improper,  but  tlmt  «ome  restii^tioiDe 

Wmi#:    hei^^iiecessaiy,  the  Legidetiue  adopted  tluUw 

TW        theaet/  TheiaO>.3.  c.44.1^2,  whichiiitindttee»»iii^ 
^MMt!^  Mg«l«iMm  wUk  fespeot  to  Bohea  tea  affords  n  sinilar  growid 
of  aigament*    .With  respect  to  these  two  acts,  indeed  it  may* 
be  saU  that  Ilie7.avs  reteDue  acts ;  and  not  being  made  with  i| 
▼lew  to  the.ioleeQst  of  ihe  €onipaoy,  afford  no  siifficieni  g^oajl 
to  atgiie  againat  the  power  of  the  Coasqpany  to  have  made  the 
same  iegiilatiQn&    But  this  obsenraliQn  does  not  apply  to  the 
33  GcD.  &  43.  52.  s.  16L  in  which  Ihe  two  former  acts  aiereoitedf 
and  the  times  of  paying  the  d^Mwits  are  rq^lated.    Perhaps 
it  nmy  be  argued,  that  naless  this  regulation  weie  established, 
an  insolvent  person  might  become  the  best  bidder  at  the  sales;, 
but  it  having  already  been  provided  by  act  of  Parliament  that 
the  best  bidder  shall  make  a  deposit,  that  circumstance  is  suf*. 
ficiently  obviated :  at  least  it  is  not  competent  to  the  Company 
to  say  that  the  provisions  of  the  Legislature  are  inadequate  to 
the  purpose  for  which  they  were  made.    Even  supposing  that 
these  conditions  of  sale  c<mld  be  considered  as  a  by-law  they 
would  be. void  for  many  reasons.    First  they  are  a  restraint 
upon  trade ;  since  they  do  not  only  r^ulata  the  manner  in  which 
the  trade  shall  be  canried  on,  but  in  certain  cases  restrain  per-; 
sons  from,  carrying  it  on  at  all.     Thus  in  Harrisos  v.  Cod^ 
mam,  1  Burr,  12.  a  by-law  of  the  City  of  Londan  obliging  all 
butchers  thou^  free  of  the  city  to  become  members  of  the 
Company  of  Butchers  was  holden  bad.     So  it  is  said.  1  Jilf 
Comm.  476.  that  a, trading  Company  cannot  make  a  by*law 
agaiiist  the  oommen  profit  of  the  people:  and  in  Cam.  Dig.  UU 
Trade  D.2.  thataby^law  for  the  total  restraintof  trade  is  Im4» 
Secondly*,  a  by-law  to  exclude  a  person  altogether  from  the  e^wy 
dse  of  a  legal  right  is  void.   Thus  it  is  said,  in  the  Chamberlain 
of  LoadaM'scase,  8  Leon.  SSI.  that  allhovgh  a  commoner  mny  be 
obliged  by  a  l9f4aw  to  exercise  his  eommoQ  at  certain  times  ^yt 
yet  a  by^aw  to  exdnde  a  comnumer  from  his  common  is  bad> 
And  in  Rex  v«  Speifcer,  3  Burr.  1887.^  a  by«4aw  restraining  the 
persons  entitled  to  elect  commoDhcouncil-men,  to  such  of  the 
commonaify  as  had  executed  parochial  oQices*  the  right  of  elee^ 
tion  havmg  provioasly  been  vested  in  all  the  commonalty,  was 
declared  to  be  void.  Thirdly,  a  corporation  cannot  bind  any  by  a 
by-law  but  its  own  members. .  Therefore  a  by-law  n&ade  by  the 
University  of  Qjfofd  shall  not  bind  a  townsman ;  Dodwell  v.  The 

Univeiiiijf 


IN    THB  Fci^TY.ftRCOND  YraR   OF  GEORGE  III. 


61 


UitHienity  ofOiford,  8  Fenf.  88.  It  may  perhaps  be  contended 
ktmwer  that  the  PlAmtiff  by  bidding  at  the  isalei  of  the  Etnt 
India  Cdnkpany  hai  oontr acted  to  pnl^hase  tipon  the  temu-pub* 
lished'by  the  Company;  but  in  answer  to  tfiis  it  may  be  ob^ 
seri^,  thht  a  contract  entered  into  by  any  one  restrantingf  him 
fldm  exer^nsing  his  trade  altogether  is  void.  TkfAMonv.Rarvty^ 
1  Slbv.2.  aftd  MUckett^.  RtynoUi,  1  P.  1¥mM.  WT;'  ^w  th« 
^fesent  Flalntiff  cannot  carry  on  hb  tttide  othenriie  than by  par* 
dmring  die  commocDty  in  winch'  he  deab  at  the  sales  of  the  Etnt 
India  Company.  At  any  fstetbe  terns  imposedby  Ae  Compiany 
Mght  to  be  plainr  arid  tuMinivOcaly  nndsabh  as  leave  ito  dSscrd- 
tien  in  the  Comply,  beeanae  die  forjhititre  to  be  incnrred  maf 
otherwise  be  made  an  engine  of  typpreasion  on  partkmlar  indivi* 
dnab  Instead  of  a  wholesome  'regnlntibn  of  the -trade.  '  Indeed 
no  precise  mieaMAg'or  definite  idea  can  be  afliked'to  the  terms 
'^  giving  sfMsfhctibn,'*  naed  in  these  articles  of  sale,' and  the  pre- 
sent cas^  stroiigly' shews  the  nncertafaity  they  involve,  since 
fliough  it  ii  admitted  that  the  PfaUntiff  has  paid  ril  the  money 
which  was  owfaig  to  the  Company;  "togettier  with  interest  for  the 
time  from  which  he  made  defanlt;  still  he  Is  stated  vol  to  have 
made  satisfaction  to  the  Company.  In  aeotrt  6f  law  howler 
no  other  sathfaction  than  pecnniaiy  satisfaotibn  can  be  content 
plated ;  and  the  Haintiff  having  made  tiiat  satisfaction,  has  folly 
tomplied  with  the  termi^  of  sale  whether  legal  or  fllegnl,  which 
the  Eaai  India  Company  huve  thonght  fit  to  irniiose. 

BayU^  S^t  forthe  Defendants.  Thongfa  the  Etui  India  Com* 
pateyarebonnd  by  the  001  and  IWkW.S.  to  ioll  all  goods  im- 
ported by  them  by  pablic  mid  open  sale  to  the  heitbidder,  yd! 
they  are  not  piiednded  from  imposing  snch  conditions  and  regula- 
tions as  fhey  find  neceasaryfiMr  their  own  secnrity.  Indeed'con- 
sidoring  the  extent  to  whtok  these  sales  are  carried  on,  -  and  that 
Hi^  Cmnpany  aite  bound  to'convort  iffl  their  funds 'into  money  by 
these  knemis  fer  thepmpmiaof  satisfyikig  the  ckrims  of  their  cre- 
ditors, tiieij*yropriOtofs»  soad  of  govermnent,  UishigMr  necessary 
that  ihiAi  ragdatiMir  should- be  faq^  as  wilKinAuib''thecmn-i 
^tilonof  tfjKMepttf^faasesfbr  which  any  penon  may  bid  at  flieir 
Mle^.  4%^  ferj  oMigatton  to  sdt  bypublic  sile  implies  a  power 
tb  r6gMat6  that  sale  in  such  way  as  shall  be  fbnnd  moat  conve- 
Ident  TheM  is  a  manifest  dfstmetion  between  a  condition  of 
sale  excluding  a  traderon  account  of  some  act  done  by  him  pre- 
vious to  die  sale,  and  a  condition  exduding  him  for  some  act 

done 
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IM9.      d<!l»«  >fjtli^r  #t  «r  9fi^r  t)l^  vale  <9f  ttn^  qpvetiu^pMQft  ^f  wlijcb  Jif 
«Q9i  fiiUy  itiiiviw4  liofove  :lbe  !tii«ie  «af  Mk»    IVvFioofl  to.  Di^ 

3C«iP        a»  Aflr^nm  exSMvA  uRithmt  olseftita  ^«oi»  A«t  ikfrn  t»  Ito 

#f  MTftrliiiiinr  &Mn  -thoir  indes  juoh  BenooB  m  bad  nlfiillT  md 
irith  limfiffianar  riwgi  ntfrodpii  BirMBit  tii6  fiMndartftiii     J».  iluA 

funmraan^  ffod  iM^^wfU  fop  ^mitinti^  4^  ke  4h«t  f^faft4iff| 
vhich  arisea  jprt  frpw  »  ffOWWy  4>WBiW/»>»li<Wb  btitfrtw  »  fid? 

to  whicb Ji^.pUpwriT^^  vmmlfif  toti9P!omi»#'bidd^rji4Ah9pulH 

wn  jB^X  of  tk«  9th  aiid  IQUi  ffWiam  .S4#  w^ikfr  ri»i^  pafwod  mm 
«A^  tli^,inrtitiit4»n  of  %  MtuiJufU^  Xwmjpii»y  iMad  tfi^grapitiNi: 
cf  iJM  iiu»iippQly  whkih  th^y  i^  iiow«»>  it  imf»  ^mift^  "  I^ 
idl  JP^  W  rocuwlMinjiwt  Uel^gteC  to  Ahf  ^wywiy  to  jh? 
0i«ii9t^d4is  gforewid.  pr  miy  ptli^r  jM^  to  <tb^  S^  Mi^^  wd 
fKbicd  iibaU  J^  wsKNTtod  i^to  ^ikgl^^iVukii  ft»  of<wpBfUd  pupr 

fluant 
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Mtbt  to  lUi  kbt  ahaU  igr  tiMm  Mspeetively  he  -soU  «|peiil]r  mil 
yriUidlgrlqr  iiMii«f  canUevpMi  Ikeir  jesfeofire  iwirwaln  aad 
maiMt^rwimr  liMtemM tint ihe JLegMataievt  Ae  mam &09 
iki^iiBfffBBmtLmmiapdiftoibeEmilnimi!^^  ^  tif 

St  »0MflDy '(wit  ocrtoitii3rTO)io  Mcunto  Hie  Mbjocti^f  thii 
MttB^.a^froe  aad  efui  ii|>poclaaity  Df  h^cmaaog  UUkn  «t 
^MdiliD  fBte  9f  Une  Munofilin  iriaA  Hm  StmJmdh  €tm- 
fmnpiimmiBar^AimiemmMbmfcftt.  Xto  mooidlf  «f  nth  m 
CQgahtiini  ms  obntm^  oiharvuD  it  iradd  iiuroteai  in  te 

^md  tieir  ftietiAi ;  and  ia^diBBt  ^imaemomwiiD 
AHtlMiiMefili  flfmnMo^^  nd  te  b«M fneliMM -tto 
fBstt  of lUi  eointrjr  Aooi  flioM  jdhmiiHgas  IId  ^duoii  Ikjr 
mlitbd*  The  ptpilalion  Ihawfao  appdMM  to  me  ^  Jawreto— 
faariefl  inmwalty  and  Id  be  agch  AiBgahticii  a»  AeiMvaf 
tibb  Monlrf  viH  see  itdody  «ttfi>nML  MkilBiiliiiMiihiy  dfii 
ftfOYinsn  hnwemr  itsppots  ts  meahtahitetjr  aeeoMxjr  Ait  the 
JEmtJBnXmCiaapmy  ihoidd  he  tBaB«d«th.)Mwni  h*  wrnkmntt^- 
IpHa&mM  waaf9c&ag  tfain»nlok  jUI  lyitth^  iaptvafokw ii 
Aba  Aey  iUlh0fflir«alni«tiBl|iaU».^n4  3tidM3Mt 
dt6ntfxmdBf  trimt  tem  joid  nigphiliiiiH  'thita  atlcBfliiaM  te 
DMrinotod,  Ddjrdflt  itafadl  liB|mblie«dwh]rindi  «f  fludi^ 
Amm^wm^  paUi6jfllei«t which rtl»hMtUUflr«bdl be Ae 
pnndMwrrjttd  ^jpm  toaM  Mm  Ifa^ariy'iiMbjBaAi;  ndfnMridcd 
that  dbjoDtwohtniMl  tbs  fioi^  Jidiai  CemfMOif  wecoiteadgr^ 
fitUSibesty  l»iiHkBMchiinB(inbie  iBgelrfiqpg  ffnycimy  lihe 
iMia«i«faidl'  be  aBotMurf  io  wdBetiiaA^eSHtMi.  ▲  teb  ibf 
fodriiB  mutiom  iom  mutiatmimmdai  ininiM  ihaC  Any  dcfeait 
•hoidl  fce  madB  lOr  say  4uhd  firaii  Aaitlw  fmnSmug';  it  ■aght 
ham  inn  nim^a^limt  for  tha.Aat  Jiid«  CoM|iy,  Jf  Ihnf  iMd 
thpagfat  fit,  to  teqwre  tiiat  Hie  famehaaer  ahotU^My  dova  the 
ariiole  fmahaae  money  ihe  maaiuiri  ihdt  Iha  hidiing  mas  da»> 
dand^  for  ihem  u  aotUni^  ia  te  aadava  of  aa  jnotiaa  that 
iwpuaaa^nytiitta  to  he  guran  fiv  the  aaaplataaa  of  the  |ia»- 
chaaa^  Batibr  die  aooaauaodataaii  af  the  {nddic  aad  the  pM> 
ehaiar  itltaa4diniy«  faaenfoaad  neceaaafy  that  the^payaiaat  af 
the -adiele  awaey  dloadd  not  beimiitadvpon:;  aaeeiihigiy  Iha 
EaitJndta  Coanpaay  (fboagh  nt  99bat  IJaw  idoea  lait  appaaa; 
mmk  ndeed  if  the  >dgiBeat  «f  the  Couct  dapaaded  apeai  itha 
thaa  at  nvlach  tiie  aegalatiana  nhieh  are  uom  ia^Me  aaeqi 
ivatviada  I  :ahoald  desaoB  theycineteJbeinioreaeoaratelyjtaleAl 

framed 
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IdQJK.      framed  those  regulations  urbtelt  >  are  now  acM  upon.   *  Tbe 
case  however  states  that  at  smoie  &ae  befbve'tfae  paaeuif 


CkotsTON    ^f  ^^  ig  Geo.2.  the  regviations  under  which  Qie.eiisr  Mim 
The        Company  now  act  took  place ;.  bat  how  long  before^  the  passing 

IS^Ai^r!^  of  flmt  statute  we  are  not  infonnedt  all  we  learn  is  that 
41i08e  regulations  had  before  that  time  hean'made  by  the  Eati 
Im£u  Company^  mod  the  regulations  as  far  as  they  sdale  to  the 
.|>re86nt  question  are  these : ,  **  And  in  case  any  buyet.or  buyers 
of  any  'goods  (tea  excepted  whioh  is  provided  for  l»y  actof  Par<> 
iKameat)  shall  nmke  de&ult  in  payment  of  his  6r  their  deposit  the 
;goods  shall  be  as  soon  after  as  oonr^ent  resold,  and  the  dif- 
•ferenee  in  price,  if  any,  and  expenoes  be  made  goodby  the  first 
(purchaser,  who  shall  aho  be  rendered  incapable  of  buying'  again 
sit  the  CSompany's  candle  ;*'  then  .they  proceed,  **  And .  in  case 
any  bayei*  shall  not  make  good  the  remainder,  of  the  fiar^ 
•chase  money  on  the  goods  which  shall  be  bought  by  Urn  on 
tor  before  the  day  limited  for  the  payment  theireef,  the 
•deposits  which  have  been  paid  upon  the  same  shall  be  fos- 
felted  to  the  Company,  and  such  buyer  riiall  be  rendered  in- 
tepilUe  of  buying  again  at  any  futuife  sale, until  he  shaft  hav« 
•giv^  satisfaction  to  the  Comtof  Durecton ;  and  suob  peison 
or  persons  as  cannot  make  themselves  known  to  tha  Goutt  of 
Directors*  satisfaction  or  to  the  major  part  of  the  Diredors 
j[>r6sent  at  this  sale  shall  forthwith  make  a  furthiw  deposit,,  tf 
auoh  amount  as  dull  be  required  by  the  said  Directors  in  part  of 
payment  (or  the  goods  by  him  or  them  bought,  and,  in  default 
thereof  such .  pnson  shall  not  be  allowed  to  be  a  buyer,  of  suiy 
gsoods.^'  Now  it  is  said  .that  with  the  ^Koeption  of  these  wbadU 
V  tea  excepted,"  which  could  not  have  been  introduced  before 
lliei  statute,  .similar  regulations  had  taken  place  and  have  ever 
since  been  continued  v  if  that  be  so,  I  am  mow  to  consider  what 
this  Legislature  could  have  meant  when  they  passed  the 
JS^George  2.  suppoaug,  as  die  Counsel  for  the  Defendant^  would 
wish  us  to  suppose,  that  they  bad  before  them  at  ,the  time  that 
they  passed  this  act  the  regulations  then  subsisting  *aad  afiect- 
ing  all  things  .whatsoever ;  whether  it  was  that  the  Legislature 
did  not  advert  to  any  regulations;  whether  they  took  no  cogni- 
mnce  of  them,  or  whether  they  thou^t  they  were  deficient  we 
cannot  teQ;  we  have  no  judicial. knowledge  aud  we  are  tot 
toiM>njeeture.  But  we  fina  that  in  18  Geurge  2.  (a  consider- 
able time  after  the  Itt  Witliaitt  3.)  a  new  regulation  took  place 

whether 
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irliedier  the  L^firiiitare  had  or  had  not  approved  of  the  former 
vegBlatioiis,  or  wheth^  they  thought  the  Etut  Imlia  Company 
wanted  avthority  to  enforce  those  regalationa,  we  cannot  tell ; 
hut  fat  some  reason'or  otiier  the  Legislature  thought  fit  not  to 
leave  the  tegidationa  respecting  the  article  ef  tea  to  the  Easi 
India  CbmpRny»  but  to  inake  regulations  themselves  and  give  the 
aanetioii  of  the  Legblature  to  them ;  and  therefore  it  is  enacted  iu 
these  words,  and  Hiey  are  wdl  worthy  consideration :  "  Whereaa 
masiy  persoiis  do  frequently  af  sales  for  tea  by  the  ssud  United 
Company  bid  for  and  are  dechiled  best  bidders  for  large  qiianti* 
ties  of  tea  without  intending  or  being  able  to  pay  for  the  same^ 
unless  sudi  teas  Aonld  after  such  sales  rise  in  price,  by  meana 
whereof  the  prices  of  tea  are  frequentW  raised  and  the  runiiing. 
of  tea  will  be  encouraged,  fbr  remedy  thereof  be  it  enacte^,  that 
eveiy  person  who  shall  at  any  public  sale  of  tea  made  by  the  said 
United  Company  be  declared  to  be  the  best  bidder  shall  within 
lliree  days  after  being  so  declared  the  best  bidder  for  the  same 
deposit  widi  the  said  United  Company  <Hr  their  clerk  or  officer. 
appointed  for  that  purpose,  forty  shilUngs  for  every  tub  and  for 
every  chest  of  tesi,  and  in  case  any  such  person  shall  refuse  or 
•  negleet  to  make  such  deposit  within  the  time  before  Hmited*  be 
shaD'forfeit  and  lose  six  times  the  value  of  such  dq)ont  directed 
to  be  made  as  aforesaid,  and  the  sale  of  all  teas  for  which  such 
deposit  shall  be  ne^ected  to  be  made  as  aforesaid,  is  hereby  de-^ 
dtted  to  be  nuO  and  void,  and  &11  such  teas  shall  again  be  put 
np  by  the  United  Company  to  public  sale  widiin  fourteen  days 
after  the  end  of  tbe  ssde  of  teas  at  which  such  teas  were  sold* 
and'  every  buyer  who  shall  have  neglected  to  make  such  deposit 
as  aforesaid  shaU  be  and' is  hereby  rendered  incapable  of  biddin||^ 
for  or  buying  any  teas  at  any  fiitiqre  public  sale  of  tlie  said  Unitea 
Company.*'    Now  if  I  had  not  been  told  by  the  case  that  there 
were  already  existing  regulations  which  afiected  tea  as  well  as  all 
odier  articles,  and  which  regulations  had  put  it  into  the  power  orf 
the  Ea$t  India  Company  to  have  eflfectually  prevented  ai^  sucfi 
mischief  as  the  Legblature  recites,  I  should  have  supposed  that 
mischief  to  have  been  altogether  without  remedy.  But  it  appears 
that  the  Coinpany  had  before  tke  18  Geo.  fL  a  right  to  ask  what 
deposit  they  pleased,  and  if  they  did  not  like  the  party  to  make 
hiin  pay  a  fVirther  deposit    However  the  Legislature  did  not 
think  fit  to  trust  the  Ccnnpany  with  respect  to  this  article  of 
tea ;  and  a  Tery  great  question  arises,  whether  the  18  Geo.  2. 
'   VOL.  III.     .  F  has 
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*aiidirfi^er  as  tfte  Ii^rfartRitro  has  tafe*  tbat  «iitir^ 
the  Eoit  Indki  GtH&pa&y  are  at  Ukerfy  whh  mtiaet.te  th« 
diibjeet  of  tea  te  iiiak4  any  further  *  repdatieBa?  U  k  m 
eictraerdiitflry  fhitig[  that  the  Legislatave  aedag  the  adaahaof 
aftd  bemg' airrioua  to  prevent  it  rii<ndd sMp ae short  Ida>aMit 
Aleatt  to  gWe  it  as  lay  opiaioik  tiiftt  thelSGAiv2»  doaa  take 
away  the  powef  of  the  Ea^i  tiuUm  Cempaaj  to  malce  ngobrtiaaia 
after  a  Aepoiit  has  beefl  made ;  bat  I  think  thebesti>ay  woald 
be  to  haterecodrse  to  the  Legbklore  te  salKtioa  all  tbsb  ngk'^ 
hMbns  as  well  with  respeet  to  te«  ai  other  artielaa  af  aale^  aad 
(0  pat  them  upon  sueb  a  footing  that  thareoaa  be  ncranalaiHv 
or  aiisapprehensions  in  fieitore.  'Hiis  beiag  the  qaae^  and  tba 
regaktions  bmig  made  with  respeet  to  the  aoGoepted  artidsiif 
tea,  I  think  a  very  gveat  doabt  maf  arise  whether  the  laMev 
part  of  the  regulations  relates  to  tte.  Now  this  la  an  aetieai  fiit 
liot  being  permitted  to  beeome  a  bidder  for  fea.  If  we  laoh 
orer  the  regnktions,  we  shall  find  that  when  they  oome  ia 
of  the  deposit  tbey  sdy, ''  in  cate  any  bayer  or  bayeta  al 
goods  (tea  exee^f^ted,  whieh  is  provided  for  by  aet  of  F)Brii»« 
inent)  shaR  make  default  ia  payment  of  Ida  or  their  de|ioak»  tho 
goods  shaR  be  as  soon  after  as  oonvenient  resold^  aad  thediffiit«i 
taee  in  price,  if  any,  aad  expences  be  made  good  by  the  first 
pOfetiaser,  who  shall  be  rendered  incapaUe  of  baying  agai»  aft 
the  Gempany*s  eandle ;''  and  then  they  go  oa  yAUk  these  Waada^ 
*'  and  in  case  asny  buyer.'^  It  is  eeadended^  that  tJke  Wovd 
*^  buyer^  tbere  rektesas  Well  to  the  bayar.af  tea  asotterarii* 
eles,  notwithstanding  the  exception.  Oa  tfiat  ps(vt  I  haaa 
gteat  doubts,  espedaMy  when  I  come  lo  fead  <be  thbd  oteaac^ 
trfaicb  cannot .  possibly  apply  to  tea^  becanae  the  Legiikiari 
have  told  the  East  It^dia  Company  What  depotit  <hay  are  tH 
tiave  for  tea ;  and  the  third  regnktion  is  **  Tlkat  sadi  peasan  ar 
persons  as  cannot  make  themselvea  known  to  the  Court  of  JK» 
irectors  satisfaction,  or  to  the  major  part  of  the  Diractcrs  pf^seUt 
ttt  the  sale,  sball  forthwith  m^e  a  further  deposit'^  Now  tii^ 
is  no  pretence  to  say  that  with  respeet  to  tea  the  Cdsf  Imiim 
Company  have  a  right  to  require  any  further  deposit  thatt 
that  which  the  act  requtfes ;  and  tlierefoiie  it  appears  ta  mft 
it  might  Mrly  be  cvmteftded,  that  A  pardhasar  at  that  sal4 
migftt  Miy,  I  eonsider  these  regulationa  as  haviag  OotUsv 
to  do  with  tea;  and.  therefore  tbe  Compaiiy  ooaU  not 
when  they  speak  of  '*  buyers*'  in  the  latter  part  of.  their  r^u- 
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Kieitii»  the  bujtera  of  tea^  iiut,  mly  1^  bny^  of  6tl|^r 
fdoib*    T«)«gitforgranledkQvevetthattfatMQvefuUtioimd^ 
friate  to  tea  (exoept  wHk  respect  to  tho  de|iciAit»  whkb  it  i» 
•Icstf  miiflt  rest  upon  the  act),  it  is  romarkahte  that  the  Logkla* 
turn  did  nal  cheote  ta  tirwt  the  Boat  ImiiaCf^mfmy  ^Ih  th» 
Me  pocwer  upon  tliat  pau&tt  fo?  Hmsj  have  grvon  the  action  os  to 
tiie  foffeitmr^  of  six  times  tiia  vahie  to  any  infenvs? ;  atod  they* 
Istve  gone  on  to  dedaie  that  vlneh  the  EM  JmOb  Coiapaiij 
tiioagbt  they  vhad  a  riglat  to  add  aa  a  ponidty  to  dwir.owi  ra* 
gafaitioM  seqiecting'  ether  goods^  that  tibo  peraoa  waiung  if^'- 
Ihidt  sfaril  be  exoluded  far  ever  fnm  faiiUIng  at  tka  GoaqiwqF'oi 
mkBB«    I  will  not  etiter  into  &e  qnestiQa  vhetiier  lleemobisioa 
fimaanyfistamsalebeorbe  »otarfeaionabkiiQg«bitio&{  .  W# 
aie  aH  eleady  of  opinhni^  that  in  matters  where  the  Cna>po«y 
h  not  restrained  by  Parliament  they  have  a  light  U>  nako  rea« 
ooMable  regulatioBs ;  but  it  will  always  be  a  ^pootum  wlwthQf 
Ihetr  regvfedons  are  reasonable  or  a»t.  Undonlitediy  the  Coi»« 
pany  is  not  at  liberty  to  direot  that  aay  indiTidaal  shall  be  far 
Ofver  exolnded»  merely  if  they  think  fit  so  to  direct;  Aejt  may 
minoK  such  conditions  to  their  sales  as  are  eonsisteiit  wdith  thcr 
obl%atioB  they  am  ander  to  make  them  puUio  aales^  indiffeimi 
mid  open  to  aB  bUMers ;  whatever  legohitions.  therefare  theif 
make^  atmst  be  regulations  net  depending  upon  their  aoie  will 
mid  pleasure,  n&r  to  be  enforced  or  relaxed  by  that  nda  only  ; 
far  if  soeh  regulations  be  allowed,  thoy  wiU  thereby  be  onabkd 
to  make  that  whieb  is  Squired  to  be  a  poblio  sake  sameAsog 
totally  difibrent  from  a  pablio  sale»    Bat  we  shall  deoide  thia 
Oase  on  a  mnch  narrows  ground ;  for  supposii^  att  the  regu* 
Jutlons  subsequent  to  the  rule  of  deposit  to  apply  aa  well  to  tea 
as  to  otiier  eommodities^i  and  that  the  purchaser  of  tea  is  liable* 
to  an  the  penalties  that  the  Ea$i  India  Company  hare  thought 
fit  to  annex,  we  are  still  of  opinion,  that  upon  these  wwEds  it  ia 
iitipossible  for  us  to  understand  the  term  ^  satisfaotian^'  in  any 
other  sense  than  a  pecuniary  satisfaetioD.     It  is  true  that  the 
defiiiilter  is  to  give  satisfaetion  to  the  Court  of  Direotors*    But 
the  word  *'  satisfaction^'  as  we  understand  it  in  a  court  of  law 
must  mean  c<mipensation  for  default  occasioned  by  the  breadi  of 
a  condition.  It  is  impossible  fat  us,  unless  it  were  so  (dearly  ex«- 
pressed  as  that  there  could  be  no  doubt,  to  suppose  that  the  woid 
<*  satisfaction"  means'  until  the  defaulter  shaU  obtain  the  good 
will  and  pleasure  of  the  Court  of  DiMctors.    tt  was  said  at  tiio 
'  •  P  2  bar 
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Most,      ftad  hm  aiffiignsi  idtbrat  depdtrtiiig;  fMn  or  tsaving  tiiB 

/; service ;  and  the  Deteidant,  fbr  hitiMlf,  Ub  exedulom,  awi  ad*- 

9^  ,       16iimir^Uft%  4»ovetianted  to  pa^  to  the  nfffiitiff  for  the  fiist  year 
BnnrN.      ^g/,^  ffjf^  ^^  pocmvi  tOL,  aad  for  the  third  29/.,  hy  qnsrteriy 
.  ,    payments."    In  consequence  of  this  the  Plaintiff  retiuBed  lUk 
boai4  4fae  floidiraeUy  and  served  as  a  sailor  on  the  Toyage 
home,  and  for  his  wages  in  that  voyage  the  present  action  was 
commenced,  the  wages  for  the  outward  bound  voyage  having 
been  paid,  as  well  as  the  money  sGpulated  for  by  the  inden- 
ture. 
A  rule  nisi  for  entering  a  nonsuit  having  been  obtained  on  a 
•     former  day, 

Sh^pkerd  Scijt.  now  shewed  cause,  and  insisted  that  the  act 
of  manumission  and  the  indenture  must  be  conddered  as  parts  oC 
oue  transaction,  the  manumission  being  the  consideration  of  the 
PlainflfTs entering  into  the  indenture;  that  the  Defendant  there- 
fore had  taken  an  undue  advantage  of  the  Plaintiff's  situation^ 
**  since  the  latter  must  be  presumed  to  have  been  willing  to  enter 

into  any  contract  ibr  the  sake  of  obtaining  his  freedom;  that  he 
might  have  been  induced  to  bind  himself  to  the  Defendant  for 
life,  and  thus  only  have  exchabged  one  sort  of  slavery  for  ano- 
ther, and  that  the  Court  therefore  iftust  hold  an  indenture  into 
which  the  Plaintiff  had  been  driven  by  such  circumstances  to  be 
void,  as  obtained  from  him  under  a  species  of  duress :  and  con- 
sequently tW  the  Plaintiff  was  entitled  like  any  other  sailor  to 
seek  a  compensation  for  his  services  on  board  the  DefendanCs 
ship  as  T  no  indenture  existed. 

Baj/!ej/  and  Best  Serjts.  were  proceeding  to  argue  in  support, 
of  the  rule. 

But  Lord  AlvA-NLEY  Ch.  J.  stopped  them,  sayiug — My 
•brothers  being  all  clearly  of  opinion  that  the  Plaintiff  can- 
not recover,  it  is  not  necessary  to  hear  any  further  argn- 
ment.  For  my  own  part,  however,  I  entertain  great  doubts  of 
the  propriety  of  allowing  the  defence  which  has  been  set  up 
to  prevail ;  because  I  dread  the  consequences  of  giving  effect  to 
sr.ch  a  contract  as  that  which  was  entered  into  between  the 
Plaintiff  and  Defendant  in  the  Island  of  Grenada,  I  trust 
however  that  this  defence  is  only  to  be  supported  upon  the  fair- 
ness of  the  contract,  apparent  upon  the  face  of  the  trans- 
action, and  (hat  the  contract  would  .  not  be  considered  as 
valid  in  Kt^ghnd  if  the  stipulation  had  been  that  the  Plaintiff 
should   ser^e  tho   Defendant   for   h*fe.     The   Plaintiff  in  the 

present 
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pve^nt  oMe  iieio;  asfi^de  m  any  010  of  us  vbilf^  -in'EngU^d       IW$* 

eamged  to  aenre  tiieDeJMdnnt  mm^mman,  nA  ilie  P^f€B4wit    ,;: ^ 

oadcrtoidL  io  pay  kuB  a  otipttliled  mxm ;.  at  tbia  tino  honioiier  «.  ^ 

the  naintiff  coaosalail  thatkr  vae  a  lunaway  dave.  Dfpw  Xmir      B»owi^ 
flat  tint  Ilia  Bafiendiairit 'waa  aalilhid  t#  a  M  ^mp^imHion  kft 
tha  bieack«f  ike  Plamtirfl  origiaalaDiilnaC  JM^Ji^vingisfaQeaM 
tlw  diamnatBiieo  of  bis  bamg  a  fllavw,  wbii&oOTlmiataare.iNffY 
4ev^lnmineapaUeoffaUUliiigbiB^ii«l«^        TbeJDf^tarfr 
rtitialberefam  <antkM  to  be  aopaid  fha  ^sma  of  aaoaef  irUob  bo 
^  adranoed  fortbeimniiadssMWof  ti»FW«liAiooBik 
'  bim  to  parfimn  tbe  tlipidatei  a^prvaoooo  booiri  his  ubip*  Bat  .in 
tbk  case  it  aaems  to  ^no  thai  tbe  Pkiatiff  baft  ttd^en  a  ArCbw  ad<r 
vantage;  for  ire  maat  vnieoftiQd  apoo  Him  taaaaaatiaa  th«t  tbo 
eM  arfifllesfiMr  tbe  voyage bavo  bean  qua9bedL  aadibatlbe  PUbk^ 
iHFhas  bees  eooipeHed  to  enter  ioId  a  aew  eoateaet,  bgnrbbtblM 
bai  boand  bimaelf^  in  calunderatiatt  of  being  redeaiMd  b^m 
Acnfhf  and  the  piteal  eonaeqaenilea  mttimdiilg  bis  ttttu^tipA,  io 
aerve  the  Defendant  Car  tbe  term  of  tfavee  yMfs.    Wben  tbo 
Plaivtiff  iraa  cbioied  in  Grmaiia  as  a  nmaway  il4te»  be  ^fas  aot 
only  liable  to  be  remanded  to  iktvoryi  but  by  the  bwft  of  tbo 
iahuid  be  was  anesaable  to  severe  paniihmettt  for  tUs  desertioA« 
Nowif  sach  a  contract  as  this  is  tobeauatainod^Itreinbl^iit  tbo 
coaseqnenees ;  for  if  this  be  allowed  tbe  masteni  of  slnps  may 
ooBBider  tbonselves  at  liberty  to  pordiaie  4ie  fiooedom  of  as 
many  negroes  in  die  Wtat  Indie$  as  tbey  mB^  tldnk  ploper,  and 
lalfie  engagements  from  them  Id  aerve  for  life*    No  dombt  the 
negroes  would  willingly  migage  in  aach  ooniraots*    Tbe  oonser 
faenae  would  be,  tbat  a  vast  nawjiai  of  negtoea  might  hb  brought 
over  into  Ibis  eoanlry,  not  indeed  stnotly  as  abvea*  b«it  aaaovo* 
MBit  servants,  bound  to  serve  fnVSti  iUa  would  beiittlo  low 
tbnnsmeKdmngeof  aaeapaaiaa  of  slavery  for  another :  and  Abougb 
by  tfie  Uw  of  £//g(cfiNf  jbvery  be  paofaibiiled  in  thai  country,  yet 
this  sort  of  ooiriKaet  might  aibrd  tbe  sneens  of  intaodaeis^  ind*^ 
aeatty,arh8t  oannot  be diaesHy  enfcaoed.    Itnppeam  toBM  tbat 
Aoonly  use  iriiicfa  tbe  Defendant  is  entided  Ho  make  of  tbo 
tmasaofion  in  Grenada  u  to  dednat  ^fom  ihe  wages  due  to  liio 
PhiintMr  upon  the  oU  contaaot  jnal  ao  mneh  as  be  baa  bfen 
obliged  4a  pay  to  eaaUa  tbe  PbdntUT  to  ftdfil  that  contract. 

HuATH  J.  ioonfem  that  thia  matter  atrMiosme  in  a  very  dif- 
ferent  point  of  view.  When  this  Fbuntiif  was  olaamed  in  Grenada 
be  waa  incapable  of  porfoming  tbe  service  for  whioh  be  now      [  72  ] 

brings 
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1803.      Wifligs  hiB  (fiction.    He  was  aho  liaUe  to  flerere  {wniifameiii  for 

^ having  run  nway  from  hw  nHMrtor:  aaA  he  was  a  ^ve  fivr.Iife^ 

WiLMiMi  In  that  siloatioQ  the  oontiaet  in  quealioii  wa» wterdd  idtev  to 
BrfowM^  which  the  parties  were  the  Pkuoiliffy  the  Defendant^  and  the. 
Pktotiff^s  old  master.  I  ooBBider  thewteleas  one  tramacfiaMr 
The  IMfiDdftnt  waa  to  advsMe  the  money  for  the  Plamtiff'a^ree* 
dom,  in  oonsid^faiioB  of  which  the'nmster  wastto  Binmmiit  the 
PlaintiiFy  and  the  Piaintiff  thus  manmiitted  was  to  enter  into  a 
ne^eotttiiietto'senre  tbeDefiBMhmtferlWee-yeaia,  ferrwfaidh 
h#wat  to- iitoeiveoertain  wages  from  th^Defandmtr  ThiswM 
tin  rligtreemeat  for  the  advantagfr  of  the  Siai»tiiF?  herwaa  to  be 
r^KdveA^finompaniriimentvhe  was  to  beeone  n  ft  fii— in;  and  he 
WIM  4<r tfeserreua  iBompeasalion  for  his  setvioe*  TtBe-agveenMit^ie 
vslnMariHr (entered  •into.'  Inali  eountrieB  wfaere^  sfaxveiT  is  tel^ 
mtetf , :  iagieeneiits  between*  the  mastsrand  the><hTeTBspeeti»g 
tbeaisiaamisaien^f  the  latter  .are'enlofeed  by  the  law.  Snppeae 
the-Alave  after  having  obtained  his  manomission  shooU  tefnse  to 
perfira:  :iijspart  of  theeontraet^ '  there  isaoeountry  wheiiD  snch 
craduet  would  beftsnd^upedi^ «  He  is  Competent  to  enter  into  a 
contract' for  (the  parpose  of  his  manumission,  and  tberefoiw  saoh 
contraet  '.may  be  put  in  force*  against  him.  If  indeed/any  finand 
ottcdHision  between  the  Defendant  audi  the  old  master  had  ap- 
peared whereby m^equityeonld: ariaeia the  Flaintifff s fovour» 
the  «a^iiUght<  haire  hnd  a  Tory  different  eomplejucm  c  but  this 
case^Standa  dear  of  all  fraud  <yreDUusion;  and  considering  the 
contract  as  having  been  beneficial  to  the  Plaintifi;  I  thinh  thai 
he  ought  to  be  bound  by  his  own  agreement. 

•Rook B  J.  I  agree  ii»  opinion  with  my  brother /j!fof A.  In 
order  to  ascertain  lirith  whcmi  the  justice  of  this  caae  lies,  let  ua 
coiMidev  who  eemmitted  the  first  fonki  When  the  ship  was  about 
to  sail  from  Lomdam  the  Plaintiff  entered  into  aitidea  which*  his 
situattoh  rendered  him  inoi^mble  of  performing.  And  though  he 
might  enter  into  a  eentract  to  go.  to  any  other  place  but  to  Gre- 
nmsfci/yet  he  could  net  engage  to  go  there  without  danger  of  being 
detained.  Here  then  was  an  agreement  entered  into  without 
a  fair>disclosure  of  oireomstanoes  relative  to  the  contiaot.  The 
eonsecpience  was,  that  on  his  arrival  at  Grenada  a  oiroumstance 
not  disclosed  at  first  was  discovered,  which  prevented  the  Plam* 
tiff  from  fulfilling  his  engagements.  Being  taken  as  a  runaway 
[  73  ]  slave,  he  became  liable  to  punishment,  and  the  forfeiture  to  his 
muster  in  Grenada  of  ail  the  wages  which  be  hiid  earned  during 

the 
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He  o«twarf<y0yag»,  Ulileaft  therefore  the  jilry  had  been  of  opi*  18IBL' 
okm  th«*fiBiiAord«i««  had  been  eiBplo]i«d»  I  caimetbiit  think 
the  eaoteaet  ^eitterad  into  inGpenada  adranlageoas  to  die  Phdn*- 
tiff.  If  iadMd  the  man  had  been  free  he  night  pefbafM  hare  B^own. 
mmittr  wwtote  adyaatageees  bargaiit  for  himmlf.  But  beiay  a^ 
sla«e4e«9iiU  aot  ente  into  any  coatrset  withoat  the  lea^e  of 
hi»waii«r  »  aad  no  beiay  a  daye,  and  liable  to  the  »terriUecoii» 
aiiywuaa?iif  deserthm,  it  is  agmud  that  he  dhaU  be  set  ffee,  he 
WBiAiaa^  Ma  ways  iW  the  ontmord  bennd  voji^,  and  on  the 
eilMvJuuid  he  engages  toaetve-  the  Defendant  fop  three  years 
at^eestanmrages^Ni.  hoard'Sttch  8hip»  and  at  soohplaoas  as  di0 
IMnMhuitahaUhaTeaseasionfer  hissMviees*  WonU  any  jury 
have  prononneed  snoh  a  eontraet  to  bedisadyaatageovs  to  the 
Phaatiff}' '  YHUk  respeot>to  the  enormovs jeactent  to  which  it  has 
bean*aappoBed;ihai-tfia  eontsacta  ef  this  sort  may  be  earned*  it  is 
saffisisntfQr<nsin  the  present  instaaee  to  decide  npon  (Im  ease 
bofonaitheCSeart:  and  I  do  net  bind  myself  to  enforce  any  ether 
oAitrae*  aareasonaUe  in  its  natare»  whe»  it  may  appear  thatf 
duress  jias  been  employedy  or  ^mdne  odYaatage  takea  of  the 
sitinitioDofthepavlksw  In  this  case  it  appears  to  me»  that  the 
otigjaal*  contract  between  the  PlaintilF  and  IMendant  was  put 
an  eiMl  to  by.  the  agreement  entered  into  at  Greit0da,  and  fliat 
the  Vbmtiff  therefore  ou|^t  to  ha^e  been  nonsuited* 
.  C^BAaiBnB  J.  The  question  now  brought  before  the  Court 
must  bedecided  according  to  the  rights  of  the  litigating  parties^ 
without  .reference  to  any  imaginary  eonsequenees  q(  imaginary 
cases.  Certainly  the  Haintiff  is  entitied  to  aTail  himsdf  of  any 
cirsumstanoes  of  duress  ef  which  he  could  take  advantage  in 
ordinary  cases :  and  if  he  could  prore  that  the  agreement  was 
obtaited  from  him  by  actual  force»  the  agreement  would  be  t«nd« 
Here  indeed  at  tiie  time  of  entering  into  the  contract  he  was  in 
the  atnation  of  a  slave.  But  I  do  not  know  that  a  slave  is  pre- 
cluded from  entering  into  a  contract.  He;  may  do  so  provkbd 
his  Qonttact  do  not  affect  the  rights  of  his  master.  Though  he 
cannot  deprive  hbmaster  of  his  senrioes»  yet  with  the  consent  of 
hufiaster  he  may  engage  to  do  service  for  another.  No  evidence 
of  aotaal  duress  has  been  given,  but  we  are  desired  to  infer  it 
from  Ae  cireumstances  of  the  case.  It  is  supposed  that  he  has  [  74  ] 
been  driven  to  an  unreasonable  and  unconscientious  bargain : 
but  I  cannot  say  that  it  so  appears  to  me..  What  was  his  con* 
ditton  at  Grenada  f    Being  claimed  as  a  runaway  slave  he  was 

considered 
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cMtidefed  M  a  ctfaninal,  be  Wto  Ibbie'to  tery  Mvore  {Maurii«> 
Ment,  lie  wm  faioapable  cf  reeoreiiiig  fbr  Us  own  beidte  tiM 
money  wkkii  lie  had  etnied  vpon  the  oatwari  bonad  Toyage* 
and  he  was  anaUe  to  AiMI  hk  oontraet  wMi  Ibe  Defabdant* 
Then  what  is  there  unreasonable  in  the  tenMof  thiaagreraMiti 
It  is  trve  tfcat  bv  the  srtides  he  had  oontnurted  with  the  Deta^ 
dant  for  a  greater  rate  of  wages;  but  faom  that  eoaltact  knooaU 
derite  no  benefit,  for  his  anster  waseatitiad  tosA  thewn^BslM 
sdgM  earn.  I»depiendent  of  thk  cbsuaHrtaapa  he«eaev»  ^bm 
former  agteemeat  was  entered  iitte  in  Hme  of  war^  wlnaaiia  ihm 
iMter  was  for  three  yean  oertsihv  dningwtiioh  time  it  was  pro^ 
bable  MMiltfae  warwoold  oeaseandtheivlaofwQgaa  faeatdMad* 
By  resomdSttg  sa6ha  eonteet  as  this  I  tidak  wa  sfaoaM  hergnil^ 
^great  inhionanity ;  for  nalessaaeh  mooatiaat  can  be  enforaed^ 
*o  nusrster  of  a  shiTe  woald  agree  to  his  amasmisBfaai^  nersM^ 
pencm  be  wilHiigto  pay  theprioa  of  his  Aeadem;  theaonsa^ 
qaenee  of  wMeh  woaM  be  that  the  pfeaent  FlaiBliir  vaA  aH 
e<fcersinsiarilar#itaatiensnwistfeinahiinperpataaisha(itsf>  In 
this  ease  «a  notadl  asaanmission  took  phae,  the  mastor 
party  to  the  agreeBMVt,  and  nothing  occuRedia  the 
to  inipeadh  Ae  irsiidity  of  the  contnisA.  TUs  is  ihe  daaismi 
whkh  I  thhktheCoartbouSMlby  thendesof  hnrtonaket^nad 
which  b  meat  oonnsleatwith  the  dieti^as  of  hamaaity. 

BidaabasMe. 
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LuCEiTA  V.  CsAUFUBD  and  Others ;  In  Error. 

jdBSW^WlT  <m  a  pcdky  of  ittNUailOA. .  The  Commit- 

-^  Tbe  intcont  of  the49olamtwa  (upiMi  vUcbitlie  ▼«!««€  ^,^'^^^1 
VM  t^kni)  ftatod»  ikki  idiereas  oiirSareim|pB  Iimd  dM  ILn^hj  Kimc  under  the 
TOftueof  the  poiwto  fcrted  ui  kkai  by  a  twtwi^  <i»t  of  3ftliib»iiirt  ^^'^^^^ 
awdeat  >  ^aMbn  of  Pariiamei^  hriien  M  tytiiwuirfrr'fai  fee  saietMd 


Airtrfifth  yew  ef  Ittsnai^A,  enlitled,  "  An  JKt  io  mto  tetkir  ^^{'jl^'lf^ 
pitmsioii  re^peottiig  dnps  alid  ^fiioetB  eottmg  Id  tUi  JobgioBi  io  cargon  bekmc 
t»ke  thebenefitef HU  MiQestyViordente oowcilof tbolBdind  ^f^th^ Uni^ 
Slrtilay^of  JosMorylTaS^  ond  te.  pimdb  te  t]ie  «Uqmd  of  ^{^^|^ 
Odier  AifMB  OttdefiecHi  dOliuMd  io  or  biMf^  into  d»  perti  of :  tiw 
this  kingdoitt*'  on  th«  liUh  db^  of  Jmm  kTV^  Io  ivit*  at  Lmim,  ildf^^r 
4v.  did  bjr  ood  widi  the  «iTito  of  Ub  Piftvy  CSoontil  krao  luB  imnUileiMc^ 
Ilo7olcoindMooiwdflff4ho6ieot4feidof<»o€olBfitei^  mtinDiaefc 

«r  snipi  OB  tneiff 

Crmtfuani,  J*  Bi  J.  C.  X  &  ond  J.  £«  dmelsd^ivfcHiebjrovriOid  puMgeni  thig 


ImdttejBj^didmiBiiittte,  ooootituto^  ^^^^^ 

iMBsvonefs  ibr  tbe  purpoeei  nMBlieMd  in  the  flaid  aet»  attl  did  thecmpuduof 
aiidunae  and  reqidve  tbom  to  take  all  9wh  t^  aad  oalfOM,  "^^^^ 
goodl^  waioSy  mordhaadiaei,.  aad  efiootty  inia  tfanrpoOMniMi  instmcUiiiis 
atad  imdBr  their  oara,  as  Hia  Migtatj  ooaU  or  au^  I7  idrtva  IJ^m^^^;^, 
of  flie  said  met  authoriie  tima  to  lake  into  tfaair  jaiieamim,  .eiiabiiMMid 
atad  onder  tfasor  oare,  and  to  maBage»  «eU,  and  ^p«e  if  the  ^„^  1^^^ 
same  to  tfaf  iMot  adtoolOigo»  aaoBvAaf  to  tosh  inslfaodoBa  «S'>nbiectsortiM 
tlMy&eaaid J.C.,  ^v- sho^f«»1imeto  tawr^ 
His  said  llqestj,  lus  keirs  and  suMBsaoiSy  wlh  the  adviaa  af  tKem  into  the 
Us  and  llMirPrivy€knadl»aBd.otharoisaaioU  te^li^aa^  KTi^Lt^be 
GOiding  ito  tia^  aaad  act;  and  aiao  to  gfiM  saah  dintotiotti  fo->  ^^^^^^^ 
speetiagfeepiroaeodaofti»arie<r»leBtifaiijcaqp»esOrpeata  ^udda^tiut 
of  eaigoas  aMmiooedin  the  said  aat  to  haioa  teaa  Ordssad  to  ^^"!'c^'^ 
be  sold,  as  the  CkwiHnisaottesi  to  be  appointed  hj  wtao  af  the  upon  sucbthipt 
said  aot  waie  tfntein  and  thereby  reqauod  andasilhariaad  to  ^^^^'^'^j^ 
gifis  respeotiag  the  ssanOf  thereby  also  giving  and  gaairting'  le  ^lon  did  not 
thorn  Ae  said  J.  C  Ac  all  and  singabir  snah  povsla  andmthe*  '"fPP^"  »«^>l 
nM«»  and  anthoianag  and  eaipowetiBg  them  to  4s»  eMoato,  maUon  had 
aod  perform,  all   and  singiAir  such  du<S8B  oad  mattm  and  l^;^*^]^^' 
tbio^  as  Uis  said  Majesty  cosdd  or  ndght  givt;  or  gnmir  aalhofiae  agHinsi  tii« 

•  S.  C.  2  N.'R.!269.  A^>d  we  Knox  v.  W>Htd,  1  Cau)fb.34J.  WiVing  t,  Taiig^ant 
2  Caapb.  225.     lladdoio  v.  Parry,  3  Taunt.  ;iOJ. 

or 
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or  require  to  be  done,  executed,  or  performed,  by  the  Conunis* 
doners  tor  b^np^ioiited  by  Hiasiud  Majetity  in  pnrsuanoe  and  by 
virtue  of  the  said  aot.    And  whereas  before  the  making  of  the 
several:  writings  or  policies  of  insurances  hereafter  tnentioatd,  to 
wit,  on  the  10th  day  of  Jutte  17S5,  certain  ships  called  the 
Hotighlitf^  Alblat$e99dam^  Dordrecht^  ZeeMie,  Meer^mim^  Agaihf, 
Mentor,  end  ^urcluance,  with  cargoes  of  goods  and  merchan- 
diaes  6w  board  the  same  respeoliv«ly,  being  ships,  goods,  and 
iBevclMaidiaes,v  .'belonging   to   subjects  and  inhabitants  of  the 
United  Pmviacea  codling  from  certain  parts  of  J»aJuaAApietf^ 
and  hound  to  certain  parts  of  the  United  Provinces,  were  by 
His  said  Majesty's  order*  seised  and  taken  at  sea  in  thehr  said 
.  vbyi9|^  froni  Atkf  vmA  Jffka  to  the  said  United  Provinces  by 
the  CkMantand<Hr  *ef  oiie^  of  His  Majesty's  ships  of  war  in  com- 
\  pany  with* some  eMps  in  the  service  of  the  United  Company  of 
Memhantt  of  Eftgland  trading  to  the  EaU  indie$,  in  order,  and 
to  the  iaient' thai  audi  ships,  goods,  and  merchandises,  might 
hehrouglitinto.the  porta  of  Aia  kii^om;  and  such  ships  urith 
shek  goods  nnd*  merehandines  on  •  board  the  same  respectively 
had  fibeu'  carried   into  Si.  Hittna  for  the  purpose  .of  being 
bmu|^-  from  thence  to  some  port  or  ports  in  tins  kingdom,  to 
v^t,  at,  l|r«>4  and  the  said  ships,  goods,  and  merchandises,  so 
having  been,  carried  mto  Sl  Helena  aforesaid,  and  the  said /».C« 
4v.  so  being  sttoh  edmnussioners  so  appointed  and  anthocised 
vmwSmenkkf  the  said  J.  C.  ijrc  afterwards,  to  wit,  on  the  32Aof 
AmguH  1306,  to  wit,  at,  S^i  aooordii^  to  the  usage  and  custom 
of^merafaants,  oansed  to  be  made  and  effected  acertain  writing 
or  ipoliey  ^  assurance,   purporting   thereby    and  oontaining 
therein /that'tiM  said  Ji  C.  ifc^  by  the  name,  finn,  and  deaorip 
tioB  of  the  Honomrable  the  Commissioners  for  sale  of  Ditick 
property^ 'the  same  then  and  there  hising  iheir.usual  i^le and 
'firm  of  dealing,  as  well  in  their  own  name,  4rc.  did  make  assnr* 
aBfee,4vi.  The  dechmtion  proceeded  to  set  out  np<dicy  in  the 
usoat  Arar  on '  tii^  idiove  mentioned  dnps,  and  to  state  the  un* 
dertakirig  of  the  Plaintiff  in  error  to  become  an  insurer,  and  his 
snbscription  to  the  policy*    It  then  averred*  that  notice  of  the 
losses  and  ausibrtunes  which  befel  the  said  ships  aiid  goods,  as 
hereafter  mentioned,  arrived  in  this  kingdom  b^iGMre  any  declara- 
tion and  valuation  was  or  could  be  made  of  the  said  ships  and 
goods,  to  wit,  at,  tfc*  That  the  ships  were  in  good  safety  at  the 
time  mentioned  in  the  policy.   It  also  alleged,  that  the  said  ships 

and 
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and  goods  urare  diips  and  goods,  whieh,  if*  tkey  bad  arrived  at 
Loudom  aforeflatd  firomthe  said  vojage,  the  8aid-J«  C*  4f^  aastioh 
Cdmnisnoiien  as  afiNEesaid,  were  and  would  upon  soeh  anival 
have  baan  authorised  to  take  into  theii  posoossiqpi  and  naderlheir 
eare«  and  to  maiiage,  sell,  and  disjpoee  of  the  same  aoeordiBg  to 
the  form  and  effbct  of  the  said  connnission  and  aet  of  PatHement^ 
add  whteh  ware  intended  to  be  btonght  fran  8i*  Htkna  afcie- 
said  to  London  afiMresaid  fov  those  purposes  in  Aesaid*  wntiayor 
policy  of  assimaioe  mentioned,  to  wit,  at,  Jte. ;  and,  that  the  sisid 
J.  C.  4r<:«as  sach  Commisnenen  asefotesaid:  nnderanlcbbyimtve 
of  the  said  act  of  BarltBment,  and  the  said  emntnissioft  at^.  Hie 
time  of  the  sailing  of  the^  said  MBfrnfitomSi*  lfe/e«fc«is  :haieiiH 
after  mentioned,  and  ftom  thence,  imtii,.  and.aithe  tnnca  of  the 
several  losses  h^MPeinafterraentiofciedt  were-fntsvested  inifaelwid 
ships  and  goods  to  a  large  amount,  to  wit»  ^  thennmini-of  sdl. 
^  money  by  them  ever  insured  thmtaen;^  and  thai  ther  said  <iii4 
SHMiee  so  aasde  as  aforesaid  was  so  made  ite  aadrfea  thnir^nse^ 
benefit,  and  aeeonnt,  as*stidi  Ceanuspionen  astafesesaidv  (Vhe 
doolaratiett  further  stated,  that  tim  shipe  set  sail  fliem  Si^Beknm 
ftr  EngUmA  hefote  the  SBd  oiAugnU  1196,  Iws;  on  the  JU  nsf 
Jnfy  1796;  and  before  their  arrival,  viz^  en  the  1st  Sipientbtm 
1785,  fomref  them  weie  lost  by  perils  of  tiie  *ea»  whereby  the 
assured' sostained  an  average  or  pertiid  losfi  to  e.  large  nmonnti! 
to  wit,  to  the  amount  of  40/*  upon  everyilOO/*  snsnred*  - 

To  this  deolahition  the  Defendants  hel<>w>pleaded  tbe^genisal 
iWne.  The  cause  eame  on  to  be  tried  before  Ijord£<#yofiCb*Jft 
sind  a  specsd  Jury  aA  the  Guildhall  Sittings  after .  Hickn^mm 
Terai  1790.  His  Lordsbqi  having  direetedthe  Jury  to.find n 
verdict  for  the  Plaintiffi  below  upon  the  first  count  of  the -de* 
ciaratien,  a  b^U  of  exceptions  was  tendered,  from  <whicb»  whoQ 
annexed  to  the  receid  inthb  Court,  the  case  appeared  to  be  aa 
foilows: 

The  Plaintifis  bel<lw  gaiwin  evidence  aeamnussion  under  -the 
Great  Seal,  dated  the  19lh  of  Junt  1705,  wUcb  (after  lefisrring 
to  the  {Nroviskms  of  the  36  Geo.  8.  c«  Stk  respecting  «hips  and 
effects  belonging  to  subjects  of  the  United  Provinces  detained  in 
or  brought  in»  or  to  be  detained  or  brought  into  the  ports  of  tUa 
kingdom :  and  after  reciting  that  several  such  shipsliad  been  oa 
might  be  thereafter  d;3tained  in  or  brought  into  the  ports  of  this 
kingdom),  appointed  the  PlaintifTs  to  take  all  such  ships,  cargoes* 
4rc.  into  their  possession  and  under  their  care,  as  the  Crown  was 
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18M.  cmtKyMvad  to  sriai  uadajrtbetaidact.  bnd  tp  nasnge^  9dl»  and 
dMpoie  <if  tlie  aalie  to  the  best  adTBiitegft»  aoaexrdiiig'  to  supk 
bitinietiQttt  w  Aejr  abonU  finon  time  to  tkie  feoehw  ffen  His 
IhiPrty^  with  tl^  adhrioia  af  hb  Pmy  Gouodl,  andto  fU^me 
M^hm.:;  nf  titt  pMoeadb,  aad  to  do  ovary  Otng  whick  the  Git)ws  cmld 
{MAoiiie  tkem  to  da  h^Tirtiie  of  tlie mid  aot.  They  then  gave 
IB  airideBc<&  aertlkiii  iaBbractieM  umtemthe  aign  nuaiaai  to  tin 
eoaMttaQBdeta  ef  Mm  Ifajestjr's  ifa^a  of  wmr  and  ahips  oarryii^ 
totton  of  iDBtfae,  d«ted  the  Qtb  ct  F^mutty  179ft^  directuq; 
llMaltobrii^riBtothaporte  of  dtia  kiagdoiii  aU  Dmaft  ^esaeU 
bahnd'  to  or  fim  aagr  pofftt  in  HoUanJ,  in  order  diat  thej» 
trtgfAtr  with  tiietr  caigoet,  beiiif  Dutdk  pmpeHy,  slight  hm 
detakiflft  pmnitkattitf ;  and  thai  apeady  i^Mtituthwl  dieidd  bo 
toadetf  idLettgeeabatongifly  toi  th»  atAjeeta  of  allied  oir  mmh 
lad  ptoran.  Thaj^  thai  proved  that  the  shipa  meottoiied  in 
the  paKoy»'  hefbre  the  tiiae  irhcn  tin  peHey  unia  effeeted>  tit«« 
OB  the  leth  ef  Jitot  19Mv  ware  Daich  ahipa,  and  that  Ae^  wfOi 
tinlr  otfi^faae^  alae  DMafc;  'irere  ceodag  frina  eertato  purta  hi 
JUb  and  4^a  to  oerlem  porta  of  the  United  Prbivtoceg,  audi 
laeae  hf  tirtoe  of  the  aibo^e  inelnietbM  aeized  hf  Ckptain  Bp- 
m^tok  the  eemaftattder  ct  the  Stiprirr  man  of  war»  ia  eompeti;f 
idfli  aooM  ahipa  fai  the  eiAplojnneiit  of  the  Emt  India  dAap&my^ 
and  aanied  into  St  ftettPM  fbf  thei  pmpoae  ef  heSng  broo^l 
into  this  kingdom.  They  alao  prored  the  Defendant's  anhNi 
*  Mlplktti  to  the  poB<7 ;'  Aat  iire  had  notice  of  Ae  loss  beibre 
any  imMMtibar  eonld  be  made*;  that  the  peliey  iraa  efl^ted  es 
noeoani  of  the  ThdittMfii  aa  sneb  OoMniissionerB  as  aforessM  t 
Ant  the  alripa  sailed  fnm  Si.  tfr/^aeon  the  Sd  of  Juljf  1796^ 
and  Ant  flicrf  were  lost  in  tiM  Aitener  stoted  in  the  deolaraiidn^ 
in  eenseqnence  of  ^hich  the  aamred  saMidned  an  aterage  toss. 
Th^  Itefendant  oit%ia  pitft  gsve  in  e^idSnoe  an  order  of  C$onn«> 
cil»  dated  the  13th  of  Jnne  1795,  which  after  reciting  that  by 
tfie  yom€r§  rested  in  the  Crown  by  the  beftreiiientioaed  act 
Hie  Majesty  had  issaed  his  Commission  to  the  Plaintiffs  autho^ 
Hwhkg  thenft  to  take  the  ships  and  cargoes  of  Dutch  snfcjeets, 
which  had  been  or  might  thereafter  be  brought  into  the  porto 
tfthis  hingdom,  into  their  possesskm  and  ander  their  caie,  and 
to  manage  and  dispose  of  them  to  the  best  advantage,  according 
to  saeh  instractiona  as  they  should  from  time  to  time  reoetre 
ftom  Hb  Iffyesty,  with  the  adriceof  his  FViry  Cooncil,  direatod 
ftem  fbrtbwllh  to  take  inte  (heir  possession  and. care  aH  aneh 

ships. 
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MfB,tf€4  m^Q9img  to  the  Ifali  th^wof -wMchth^  jhi>idd  fiwtti       MOI. 
lina  to  tiae  ramM  fiMA  ite  GdttiiMi<>«^      (hd.GimlHMiit 
JZ^ii*d  a«dt  So$ilmfdp  m  pamatiM  of  jfrvctiapi^imaafttBd  to 
liMln  b)r  thel4[td»of  llw  Tsoiittir;  iogeAeririlk  otkitdiiw*    eM«jv«» 
1imiti«imitori^t»«U«Mwa    He tlMk  gitw in mdMM  d»   ^klfiiMr^ 
Kbg^r  PpoilininiiiB  ftr  gMend.M^rMb  agniafl  tk»  ihilHt 
g|Mdi|^tai«vi99ol|^«(tfeUaitodFvfin^^^  dited  «ht  36fth 
of  Sepiemhtf  ITSfin    H0  iMKi  |nodiMBia  tn  ddor  «C  CiMntoii^ 
MidHi^Sfitkif  IfMmferlTIMk  whkk  ater  itottt|r  tbA  «ie 
fin  Dwdb JSSflU  /jubi  Ihip0»  «m.  <fa»  TMMiffidiwi^  titfi%4jftli^ 
Ihft  Mai^d^  awl  tte  X)gnir<dk>  thta  lyiiy  fci  fee  mtar  fhfwiiM 
iB*»ftiBK4mltCir4b94r  ^wmaftUt  ia  thtge  by  ITii  Mn^tys 
ahi^ Bciytow  mtnndhml  to  tii^iaiter  fcr  gmiti^(  fpoMid  ia> 
prfial0j^piM1lMthv«oCtiiie.UjdtoiPM^^  atti  that  ig«ttte 
kiibeeB«tP|ioiMtedlv1faUlbiii£im  thafomniaiite 

afdMifc^^rr,  aiid  dfltart^  foitawiad im ■<■!■■# fa thd add  ¥<t* 

foati  dMMfdUlaf  1^  hatagtolni,  anmntoA the JPIafa. 
liffii  to  he  thei«Mts  4a  hetetf  of  hk  Ifa^  iyr  the  em  Md 
iMtiflgeilMlof  th»MiA.fo»r.l>iili^  The 

IkfiBttAuit  ibo  yiwed  that  the  Iflakitilfc  teak  pQaMiiw  ef  the 
ahdTOliDinrahipainliMrkiagdottef/r<lae^  He  thou  gave  in 
entaMeearitam  psaeeadbiga  fa  die. High  CewrtoCAibafadty 
lyfart  eaaliof  tilb»geilwpa^  aeAaeaitopaaeof  condamiuti0n<  paa^ 
edttoiBiMt  eadk  af  ^'  the  aaidtl&iiattiidaanlocH  to  have  baee  tafcen 
hefbwtfadeolaiBtiepi  c(  hoititttiea  agafaat  the  I>alcA.  aed  to 
have  thee  bahm^eA  to  aolQaeto  ef  the  Stataf  Oeparol  of  the 
Ueitodl  rievinoepw  4mr  the  eeaeiieaoCthe  Cfewe  ef  Grata  Bri^ 
tebi$0  and  aa  tuelHot  ethemme  set^  Md  Mable  to.aonfitaatiQtt.'' 
JjBg&sfp  ha  fate  fa  evideboe  ceftaie  .faatni0ti<»ia  turn  Hia  lfe» 
jeilr  to  the  tfahlfiSghCeartefAdiwaUr.  dated  theliMbof 
October  ITSSy  which  after  recitiiig  the  beforementioBed.acty 
fMhlim?  the  Km^  togfWtta>CoeHiAHioe  to  throe  or  more  fer- 
flons  to  take  into  their  possession  and  manage,  4pc,  all  such  Ihtfh 
ahi|M  wUA  *ight  be  Ifafteaf tar  detafaed  m  or  brought  into  the 
]ta^  of  ttpa  kingdom*  and  leciliiq;  that  suoh  a  oommisrioebad 
iitoedi  aiidtbalmef  tbj^ilsaifigoftbeComaissipnHislfig^^ 
bad  thopght  fit  to  ovdas  general  reprisahi  against  Ae  ships,  iso^ 
el  the  UtiHed  ProvineeSt  mid  to  issue  a  €k>mmissioa  authorising 

lhel4ids9ffbeAdi»blritytotakejgogai«ance  of  all  captures,  Sse, 
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tlieiaid  High  Court  of  Adminaty  toprooeed  toiheadP 
judication  of  such  AipB,  ifi.  of  lAioh  poMonaonhad  been  takotf 
or  ahould  be  taken  by  the  gaid  Commiiiiopeni,  aa  should  be  pro* 
eeeded  agiunst  by  the  King^s  Advocate  Geneml/in  order  theit 
the  same  might  be  condemned  to  the  Crawn  as  good  and  hnrfUl 
prise,  regenring  neverthelen  to  the  said  Coauniarioners  the  sale» 
care,  and  management  thereof,  as  well  hefote  as  after  final  ad'* 
judication  according  to  the  profisioni  of  die  said  act/' 

Upon  thb  eridence  the  counsel  for  the  Defendant  insisted  that 
the  Plaintiffs  could  not  raaintaiii  their  issae,  because  the  said 
ships  mentioned  in  die  policy  o£  insurance  in  the  fixat  count  of 
the  declaration  were  not  ships,  which,  if  they  had  arrmd  at 
LomtoM  from  tfie  said  voyage  therein  mentiened^  the  sriM  Plain-^ 
tiffs,  as  such  Commisdoners,  would  have  been  authorised  ta  take 
into  their  possession,  and  under  their  care,  according  to  the 
efRdct  of  their  Conuttission,  andtheactof  BurlfiameotmentibMd 
in  the  first  count  of  the  dedaiutibn,  and  because  upon  tiie  en^ 
deuce  produced  it  appeared  that  the  Raintiffs  as  such  Comaris-* 
sioners  under  tfie  sidd -act  and  CoauBiissiou  weie  not  at  the  timo 
bf  the  saiUng  of  die  said  diips  from  Si.  Helena  as  in  die  fiist 
count  of  the  declaration  mentioned,  from  dience,  until,  and  at 
the  dme  of  the  several  losses  therein  also  mentioned,  interested 
in  the  said  ships  or  goods,  or  either  ofthmn,  to  any  amount  or 
in  any  manner  whatsoever,  so  that  a  legal  and  valid  assuranee 
could  be  effected  by  die  Fbdntiffs  as  such  Commissioiiens  on 
their  own  account;  and  timt  the  insurance  so  made,  as  in  dM 
first  count  of  the  declaration  mendoned,  was  not  made  to  and 
for  die  benefit  and  on  the  actoount  6f  dia  Phiintifiii  as  such 
Commissioners  according  to  tiieir  allegation.  Lord  Ketg^ 
however  directed  the  Jury  that  in  pdnt  of  law  the  Plaiuiiffib 
had  maintained  their  issue,  and  the  ju;*/  accordingly  found  a 
veidict  for  the  Pbuatiffs  on  the  first  coant  of  the  decbura- 
tion. 

-    The  assignment  of  errors  was  coufonnable  to  the  olgectioM 
taken  at  the  trial. 

Thitf  case  was  argued  three  times,  first  in  MirhadmmB  Tsna 
1800  byGtVei  for  the  Plaintiffs  inerror,  and  H^oodfor  theDefen-f 
dants  in  error :  lecQudly  in  Hilafjf  Term  1801  by  Lam  for  the 
former,  and  Gibbn  for  the  latter:  after  these  two  arguments  Lord 
EMoHf  before  whom  as  Chief  Justice  of  the  Common  PJeas  the 
case  was  debated,  having  been  made  Lord  Chancellor,  and  Lord 
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Alvunlejf  hiiviiq^  saooedded  Mm  as  Chief  Jastii^  of  the  Common       lg68. 
Pleas,  a  farther  ar|fiimeiit  was' dedred  by  the  Court;  (md  dc- 
Goidingly  in  Michatlmin  Term  1891  the  cake-  was  argued  by 
Snkineior  the  Platotfffii  in  error,  and  Fat^k  foir  tbeDefetidaiits    Cia v>viib 

BO  error.  •  •  - i„  Error/ 

>iirgfifiMii«to/oi»  f^e  Phhitijffi  in  eh^j— The -hrst  count  of 
tiM  4eiBldra!tieii  upon  which  the  verdiet  has  been  iiaken  coniaios 
two  material  averments,  the  first;  that  the  shi|js  and  gobd^  in- 
mthA  were  ships  and  goods,  which,  if  they  had  arrited  at'Lon- 
tfoir,  thts  GommisBioners  wtmld  Iriite'been  authdrised  to  tiikcf  into 
their  possession^  and  tomsuiage,  sell,'  or  otherwise  disflose  of, 
aeeoiding'  to  the  form  and  effect  of  their  Omnmisiiioii,'  und  bf 
tb»  a6t  of  Pffirliament ;   the  second,   that'tile'43omims8ionerft 
Wideband  by  ▼irtne-'oftheir^ Commission,  and  of  the  act  bf 
PiBurliakn0nt  at  thetime  of  4he  sailing  and  Ib^  were'  ititerested 
in  the^  ships  and  goods  insni^d;'    Both'tfa'ese^itVeibieilts  lore  ne- 
gatived by  theevidence*'   Under*the'  act 'which 'autl'iorised^  the 
Kii^p  4o  gfiEMt'  a'Commissfbn,  ^bd'  undet  the  Gomihiksibn  con- 
ncM^d  with  the  instructions^  •  the' Oommissiorfers^hkd  bnly  aii- 
thority  to  talce  inter  tlieir  possession'  snch  ship^  aiid  goods  as  had^ 
beloliged  to'  the  subjects  H>f  the  United  Pi^vihces,'knd  wer6' 
brooght  »into^(be  ports  of  this  Uhgdom  to' be  detained  "prbvt- 
sionally.    Syorders  Of  ConnMof the  16lh  and^istof  JIbiritfiiiy 
191MK  emfirined by iheQ6^0e4i d. c.l5.  the Kingaiifto/lSed  th^ 
swlqeetsof  ^thw'lfnited  Proyindetf*  td  land  their  goods  in  tUd 
ports  of  tUs  bittgiioins  in-ttssitels'of  aiiy  country,  imd  navtgfalisJ ' 
in' aiiy'iniaiMr^withoirt  being' liable  to  seizure,  ikiid  diHected* 
that  tiiey^  shonMibe  wai^houiied^'nnder  certain- i^gulafio^s.  '  On 
the  9th  of  JMfuanf  he  was  pleased  to  ^Hrect  tiie  comi&iaMbrs  of 
hisfships  of  walr  ittd  priysleerS  to-  bring  in  by'  fbrco^^  Dutdh 
vessiis  bound  jito^  the  ports  of /ioAtf A  J/  itf 'oi>der  fhat  tfaeynnd  *' 
their  dargoes^i  hAnff^Dutch  plropehy;*'migiiti1^  Hietifinc^  pirdvi- 
sionally.    On  the  22d  of  May  following  the  35  GeiK  3.  c.SO. 
pasaedv  which'ttfMrTeHtillg^the'  8S««<^.  9.  c.  15V«ttnthbrii^d  fiie 
proprietors  of  ships  and  goods  who  had  voluntarily  takdn  the' 
bencfidof  thnt  «ot  Ho  *  dispose  of  *  those '  sUips  and  goodii  uhder 
certflEiB  rfegdlations  eohtalned  in-the  fii^t  Iwbnty  sections.  ^  Th6 
tweBty»Arst«^bctioA'tUen^  after  re<^ng  that 'Other  ship^  and   • 
caiJipDes  hadnbeen  or  might  be  thereafter' detained  dr  Inoiight 
into>  the  polts  ofthft  kingdom,  and  tiiat  such  ships  and  goods 
might  perish  unless  some  provision  were  made  for  them,  autho- 
rised His  Majesty  to  grant  a  commission,   enabling  three  or 
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fS06.      noire  persons  to  take  suck  skips  and  cargoes  iatcl  their  poshes- 
"JJ^      *'     -rion^  4«.    Now  theski^B  and  goods  to  wUch  tkis  recttal  refem 
0.  were  to  be  Itronght.  in  ander  the  ord^  of  tbe  9tk  Ftbriiary  for 

'^Vo^^^^*  tke  pnrpoae. of  being  d«taijied  provisionally,  and  th^  Commis- 
i&  Errou  *  sioners  had  no  authority  to  take  possession  of  any  but  suck  ships 
and  cargoes.  The  skips  insured  were  indeed  takes  on  the  lOtk 
of  June  under  the  inslructioofl  of  tke  9tk  of  Febrimrjf  pveced'^ 
ing,  and  carried  into  St.  UHetut,  from  whick  tkey  ftafled  on  Am 
8d  of  July  1795 ;  but  on  tke  15tk  of  September  1796  a  ptoeia* 
mation  iss«d  for  making  reprisaU  upon  tke  property  of  tke  s«b^ 
jects  of  Ike  United  Provinces.  Before  tke  date  of  tUs  proeli* 
nation  tkerefbre  tke  goods  were  vested  in  Ike  subjects  of  tk« 
United  Provinces^  wko  kad  an  insuraUe  interest  in  tkem»  and 
after  tkat  date  tkey  became  priae»  and  vested  in  tbe  King  Jure 
coronet  who  acquired  by  tke  prochiMiation  an  inchoate  yigkf 
Hnder  tke  law  of  nations,  subject  only  to  tke  adjudlcatioii  of 
tke  Court  of  Admiralty;  and  Captain  Emnglon  no  longer  keM 
the  skips  for  tke  purpose  of  being  brougkt  into  tke  ports  of  tiui 
kingdom  to  be  detained  provbionailyt  but  as  tke  prc^peirty  ef 
file  Crown*  Witk  respect  to  tke  skips  whick  actnaHj  did 
arriv^^  and  of  wkiek  the  Commissionen  took  possession,  iimf 
did  not  take  possession  of  tkem  by  virtue  of  tbe  act  of  Parisa- 
ment,  but  under  an  autkority  from  tke  Crown  of  the  26tk  tif 
liia^tmber  1796,  appointing  tkera  prize  agents.  Tke  Court  of 
Ki/ig*8  Bench  kas  afforded  an  express  authority  upon  tkis  p^^* 
For  in  a  late  case  where  Lord  Kekh  kad  taken  cartain  sUpa 
belonging  to  the  subjects  of  the  United  Provinces  at  the  Cape 
of  Good  Hope  before  tbe  prodamation  for  reprisals,  and  havinffp 
brought  tfaem  into  this  country  after  tliat  ProdamatiDft  pio^ 
seeded  against  them  in  the  Court  of  Admiralty  as  prne,  tk» 
Gommissioners  applied  for  a  prokibition,  urging  thait  (key  waro 
eatitled  to  die  s€ie  management  and  disposal  of  tbe  skips^  but 
tftje  prokibition  was  reined.  Tbe  Conunissiooevs  indeed  by 
tfaetr  own  act  kave  skewn,  that  tkey  did  not  consider  tlie  ships, 
which  arrived  as  coming  undler  their  control  as  CommissioDecs 
appoxated  by  the  act ;  for  they  took  possession  of  tkem  in  I^e* 
kimd,  which  they  could  not  have  done  under  their  Goraniasiosv 
-  but  only  under  their  authority  as  prlae  ag^ts.  The  sasond 
averment  is  that  tke  Commissioners  nnder  and  by  virtue  of 
their  Commission  and  tke  act  of  Parfiament  at  tbe  time  of 
tke  sailing  and  loss  were  interested  hii  the  ships  and  goodis. 
it   appears  however  upon  the  evidence   that  they    had  no 
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eiji^^toiidVi  of  mmi^^  «o4  ^ontroUivg  th^n  ii^cfiie  tiwf     --| 

pTOQ^  «iigl|l  imA  iMBiNWt  «W  i«  £irt  vUJm^lf  vevev  did;    ^'iiis2£!!^ 
Ww  inrtfiimnnt  Vy  wU«k  i^  9«9t|r ''  fmi^Gii  toiMiffW  to  >9  JM-. 
4mwHi^t9«te(toifai4hapdii«QF{  ^^i»  9>d^  t»ti»  jujfipiifiyyi 

1|^«  ^OfNtitiito  an  iiwvqfcte  illteMVt  t)Nil^qp»  4tMW  ip««li  b^  « 

tMvfwiei  by  tto  opdimrji  «ifaii$  ^  iramlBaci  mmI  ^cip^Ui.  4)i; 

Mtaita  In  Ibfi  tJiHMr  B#9t^  m;^  ?7^  vWm  the  4flehm<io« 
«QBtMM  49vwil  ritmrtioiw  itt4mdliM^  i(w  Uie  ink  iMQKm  «f 
4Mmf  i|i^  IH«Mif9  ti«(|Mrty  ii»  tli^.  podU^  l«  Qf^M  n 
avH^t  8«4«imL  MQLStt^.  «i9i«k  4m  iimM^io^  im  IIm>«i 
i4lMAwtoCi«iM9<M^''w4Mrt  Iw*^  «4)Po«iii|toWff««dm4 
fw  tfif  MtfMi"  y^  ^  4efbmti«i  ^q^eA  «n  ckmdonnfniW 
iriMi  ibeiri  ^t  it  mw  tlmight  fMeaaory  <liit  4ie  vmmt 
AooU  kMe  m  totopert  4«i»Ud  of  <»lm4«ii«iMt )  iml  ia  tli« 

•iraMd.  thfit  «ttii0  ioH^xif  tlw  iiimr«uM9  hf  v«9  poiP^lMd  ^ 

<'  nidwot  f«rlher  afoomt^**  lodged  ia  Ibe  ooi^  ^  JCiri^'ii  y« 
SilMtt.  1  Sfei^Ua.  wUf^  WMiii«fvi9iis  to  tf^ 
icaywtrttig  w«(w  polieieiw  the  Plaintiff  who  Mk  mde  an  «!•* 
iwuioe  w«s  idl#wc4  !•  ieeoyfr  taek  tlie  premiiiBit  beetat^  m^ 
goods  bad  baaa  pmt  ob  board ;  whicli  be  ceatd  aet  ba^e  boon 
allowed  te  do  if  tbe  pelfey  weald  bato  hoea  oqaally  goiBid  wbi^ 
tfnr  tbe  Pbiintiff  had  any  lotaieit  ea  beavd  or  wft.  That  « 
jirara  wager  is  legal  thero  eao  bo  no  doahW  but  insiuMaeo  U  n 
diffeieiit  tUag  fran  a  wigorv  It «  a  ooatraet  re»p«ltfng  Ui* 
indeauMty  of  {Nropertgr  a^affBut  oerleiiiaoddaDls  whiehio^y  hafiiM 
il  to  the  deliimeat  of  the  pocaaii*  iaieveited  ia  jt.  AadlkaiM 
io  ceaudeied  I9  lA>ia  Cyeflwifee  IWff  li  the  €a«B  of  Pafc  vh 
fir7«eiidi^  Wiite*A^S4fiu  vli»  tiites  4ho  aathotity  6f  iia«M 
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and  Chirac  to  that   effect.      Consistently  therefore  widi  thi9 
notion  it  is  that  all  the  precedents,  printed  and  manuscript^ 
previous  to  the  statute  19  G^o*  2.  with  one  single  exception  either 
aver  an  interest,  or  contain  a  dispensation  of  the  proof  of  in-' 
terest.    The  single  exception  is  contained  in  Cliffs  Enir,  Tti 
Grot  ion  y.Aldtcorth ;  but  that  case  does  not  appewr  to  (lave 
come  into  discussion,  and  was  probably  a  mere  precedent  inao- 
curately  drawn.    Indeed  before  the  statute  the  Courts  were 
extremely  jealous  of  policies  interest  or  no  interest,  sometimes' 
compelling  the  parties  to  abandon  what  interest  they  actually 
had,  and  sometimes  upon  bills  filed  for  that  purpose,  ordering 
them  to  be  delivered  up  to  be  cancelled ;  as  in  Goddard  ▼•' 
Garret,  2  Vern.  269.    And  in  Le  Pypre  v.  Farr,  2  Fern.  718. 
the  assured  wa3.  ordered  to  discover  what  goods  he  put  on  boards 
though  he  had  offered  to  abandon,  in.  order  that  it  might  be 
referred  to  the  master  to  ^examine  the  value  of  the  goods  saved 
and  deduct  it  out  of  the  sum  insured.    The  touchstone  there- 
fore of  insurances,  not  made  in  the  form  of  a  wager,  is  that  there 
be  something  which  may  be  abandoned ;  thu.s  Lord  Mansfield 
says  that  it  is  the  criterion  of  wagering  policies  thiat  you  cannot 
abandon ;  and  though  in  valued  policies  if  there  be  something 
to  abandon,  a  larger  interest  than  really  exists  may  be  insured, 
yet  such  policies  have  only  been  allowed  for  the  accmzonodatioa 
of  traders  who  might  be  ignorant  what  ^rt  of  cargoes  their 
factors  might  have  to  remit.    Thus  stood  the  law  of  insurance 
up  to  the  19  Geo,  2.  e.  37.  the  object  of  which  was  to  prevent  the 
contract  of  insurance  being  made  use  of  as  the  means  of  wager* 
ing  and  to  place  it  from  that  time  on  the  same  footing  on  whidi 
it  originally  stood  at  common  law,    Tlie  statute,  after  reciting^ 
that  many  pernicious  practices  had  ensued  ftom  wager  policies; 
strictly  prohibits  any. such  to  be  nliade  **  interest  or  no  interest,*^ 
or  *'  without  further  proof  of  interest  than' the  policy,"  which: 
are  specifications  of  the  terms  usually  inserted  in  such  policies :: 
but  die  words  which  folloy^  apply  not  only  to  the  mode  in  which, 
the  evasion  might  be  attempted,  but  to  the  very  thing  itself,  '*  or 
by  way  of  gaming  or  wagering  or  without  benefit  of  salvage  to 
the  insurer."    With  the  exception  of  Le  Cras  v.  Hngke^,  Park 
jHsur.269.  Gregorif Y.Christie,  Park  Intur.  11.  and  Flint t.  I e 
Mesurier,  Park  Insar.  268.  in  notit,  9II  the  cases  subsequent  to. 
the  19  Geo.  2,  are.  reconcileable  with  the  principles  of  insurance 
contended  for  by  the  Plaintiffs  in  error.      In   Le  Cras  v»* 
Hughes  Lprd  Mansfield  t^ied  upon  die^auihority  of  a  eaye  of 

Grant 


IN  THE  FoRrY-sEooND  Year  Of  GEORGE  III.  85 

r 

Grant  V.  ParkiHMon  (a)  whiek  4iq4  been  previouslgr  ^termined^     '  WOSL 
but  which  case  if  accurately  examuied  will  be  found  to  bear  no      ■! 
analogy  to  it.    There  the  insurance  was  '*  on  1000/.  being      Lwcihia 
profits  esqiected  to  .arise  from  the  cargo  of  the  ship  Providence    (^nAvrvnu, 
in  the  event  of  her  ssife  arrival  at  QueheCf*'  and  there  was  an  al-    ""ibEfnln  * 
legation  in  the.  declaration  that  the  Plaintiff  ''until  and  at  the 
time  of  the  quisfortune  hereinafter  mentioned  was  interested  in 
the  profits  expected  to  arise  from  the  said  goods,  wares,  and 
merchandizes  to  a  large  value,  i^c*    Now  the  fact  was,  as  in- 
deed might  be  inferred  from  this  allegation,  that  the  assured 
was  the  owner  of  the  goods  on  board,*  and  consequently  was  in« 
terest^  in  the  profits  to  arise  therefrom,    .Those  goods  he  had 
iufured  by  a  separate  policy ;  and  therefore  by  making  a  dis- 

.  tinct  policy  on  the  profits  he  had  only  secured  those-profits  to 
himself  by  this  second  policy  which  he  might  have  secured  by 
the  first  had  it  been  a  valued  policy  upon  the  goods  and  profits 
to  arise  therefrom.  Lord  Man^ld  iepm  his  judgment  by 
observing,  **  This  was  a  cargo  of  molasses  belonging  to  the 
plaintiff,'\  The  substratum  and  foundation  of  the  insurance 
iherefdH^  was  not  a  bare  expectation  of  interest  in  a  subject 
with  which  at  the  ti^e  of  affecting  the  insucauQe  the  insured 
was  not  connected,  but  an  expectation  of  profits  on  goods  at  that 
time  his,  and  insurable  together  with  the  profits  in  a  valued  policy* 
Independent  of  these  observatsons  however  Le  Cras  v.  Hughes, 
'whether  properly  decided  or  not  is  very  distinguishable  from 
the  present  case.  There  Lord  Mansfield  conndered  the  main, 
question  to  be,  whether  that  possession  which  the  joint  captors 
had  obtained  of  the  prize  was,  when  considered  with  reference 
to  the  prize  act  and  proclamation,  such  a  possession  as  vested  in 
the  captors  ah  insurable  interest;  the  distinction  between  that 

«  case  and  the  present  therefore  is  very  essential^  in  the  former  the 
insurable  interest  being  supposed  to  arise  out  of  the  actual  pos- 
session, whereas  in  the  present  case  the  insurable  interest  is 
aupposed  to  arise  out  of  the  expectation  of  possession.  With^ 
respect  to  the  observation  supposed  to  have  been  made  by  Lord 
Mansfield  that  an  agent  of  prizes  not  having  the  possession  of 

*  the  property  may  insure,  it  seems  to  be  inconsistent  with  the 
restof  his  judgment,  which  distinctly  proceeds  upon  the^onnd 
of  the  assured  having  the  possession  as  well  as  the  expectation  of 
the  property.    It  may  be  added  that  Lord  Mansfield  in  a  great 

(a)  This  c«se  was  died  from  Mr.  Duimtn^**  brief  in  the  cause  ant)  a  mamiMripl 
BUle  of  Uw  jodgiaeut. 
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ZIXI3S*  iiKdtBuio  Tcnov  Upoit  an  laca  insi  vii9  pmc  ncf  ana  prDonuiRH 
"  ut/tn  TMttod  tn6  property  of  it  joint  tttptftt^  hst  w6  lonl  M|Hiif#y 
^^f*'^  nWdi  apigpeafs  to  hate  1>eeii  amurtalfee;  aiiA  aocotdiiigly  k  la« 
CkM^fwtB  been  fbim^  necessary  to  intitxhice  a  eknte  in  the  late)9rifle  aefn 
'^  ft^  8^  ^^  ^'  ^'  ^'  *'  S*  STG^o.  9.  r.  1<l».  f.  9.  for  fliecfX^MMpnfw 
potf&  or'^estiAig  in  tfae'  captors  the  property  of  a  jont  eaptin^  «y 
ttte  army  and  navy.  WiUt  respect  to  Gregory  t.  Climtkt  ft  ui 
cnflfcwt  to  diauovof  upon  irtiirt  gronncr  tne  expcnilituye  OF  im^ 
ney  nnr  tfee  nae of  aniip  in  any  way  whatovera  ean  fee  teMOted  nn 
tfi  interest  in  goodk,  specie,  and  eftictt.  In  the  ease  of  PfiA#?w 
£^  BftsuPuft  Lord  a  ^i^^oa  ia  supposed  to  kf^  cfSfpressM^Mi  o^pPH 
iniin  utstt  foe  cottOfissions  of  a  consij^nee  utigM  he  maiarev  7  nisi 
{^appears  thtft  the  ntcrtter  iiras  conpitwdBedi  and  mo  oaso  -dM 
not  come  to  any  d^irion*  Tt  is  tneieRife  to  %c  t^ourfaend  SM 
nothln]^  more  tlitan  a  note  of  an  D6i^  dbfAtiftnmefrtoo  loooo  i» 
A/rui  the  groond  or  any  dociMin*  ^  Tne  nejif  tAsss  of  eases  tii  iw 
cwisldeted  relates  to  nsorance  trpon  Aelght;  It  iMy  ho  oon** 
tOnfied  thtt  as  idi  interest  in  freight  ift  awere^ieapecliflofiv  fin^ 
oni^t^ng  entftled  to^rtinftn  the  artitd  of  *flbegoMls»  it  doM  Mtt 
flop Witnlki  the  desciTptfOn  or  iMtefest  wMiA'  Ae  nanKnis  n^MOlf 
Mtttenft  tODcrnecessaty •  it  tit  oosef  tabils  no w^ er ' tlMt  ffiBMfli* 
peciHuun  nt  lOuUtieii  upon  an  aosonne'coifcracc  enfcvea  nco  w^ 
tHeen  the  ifltijp  unner  and  the-  merehaist ;  'and  ia  tnei^BAMv  ittp 
expettation  ixUcIk  %st  not  toheosfeafiMl  %y  any  omereofMkiipMK 
<fies  titan  thoaa  very  penb  ngtSnst'  wMcfh  Ike  lasufos*!.  fhf  ^oi^m 
tails  Mpectationbttnt  npon  an  ahoulote'  oontiuctirin  ootiMiemi^ 
fnraiVDie  luwiesi  nnesa  me  gixias  ne  aenmiy  pai  on  wsaia# 
The  Two  cases'  dtiw/gt  ir.  Wittffip  ft  Ar*  1SS1«  and  Btwi^gffMfi^if 
t*  '^^iSf'^l^'^ft  '^  Arm  ffiefpt  SBK  cfleariy  estaUHsh  'tti§  piiacA]i|i9 1 
ill  the  Rntner  ot^omt  thoogfi  rao  gooda  vrere  ly^tp  npofr  fks^ 
raore  tcddy  to  ne  abrppWa  and  oie  poncy'  on  ftOfgttt  nsti  %etM^ 
pOETVionSiy  eflbcted',  yet  ns*  the  ship  waa  dcstit^ped  IieAm  9t^ 
^podk  wet^  pttt  on  hoard«  it  waa  hcSS  thnt  though  the  asooNff 
ItBfd  certftMy  hist  his  fiei^fat  yst  there  was  no  inc^sption  of  &i« 
terest  m  fte  A'eij^^ty  hat  a  niere  expec^tion ;  and'  ht  (he  fattOf 
tthere  part  01  the  ffootkwstt  actuaHy  pat  on  hoatii  the  imoreif 
was  wlowed  to  nscover*  1  he  s&me  pnhicijAcf  pfevaSed  in  TkMp^ 
ma  V.  fitytbf,  9  Term  Rup.^TB.  fer  tbooglr  no  -goob  had  oe^ 
tnally  hcen  put  on  hoards  yet  as  the  ship  had  hrolten  j^itMnd 
fmd  set  saif  for  the  phatce  where  they  were  to  he  taken  i6^  tter^ 
vfm  tts.  uBoeptioa  of  the  aontnoot  for  freight,  The  interest  and 
the  risk  must  be  coeval.    The  remote  anct  visioiiiiry  mlereiil 
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which  was  the  snhject  of  tM  preieiit  kisiirance  may  be  compsr^ 
to  that  which  was  hit>ttgbt  fbrwctfii  in  H  dise  of  The  JHamey 
General  v.  Smhk  before  Lord  TImthw  Ch.  J.   by  the  next  of 
kin  of  a  lunatic  in  order  te  have  a  bill  to  perpetuate  the  testi- 
mony of  witnesses,  and  thereby  stfoore  his  suoeessBaii  to  (he  hi- 
natic's  estate :  which  applitation  ww  refiisod  oti  the  g^und  of 
want  of  interest.    And  Lord  Thuricw  scad,  "  The  present  is  ^ 
6uit  for  something  by  isomebody  who  may  have,  if  6od  pleases, 
an  interest  against  one  who  may  hare,  if  Ood  pleases,  also  an 
interest."    Perhaps  some  reHaiioe  m^y  be  placed  npon  the  nife 
respecting  Hfe-insuranees  that  a  creditor  has  such  an  interest  in 
the  life  of  his  debtor  that  he  may  insure  it.     Anderson  v.  Edit^ 
Park  Insur.  4S3.     But  there  the  security  derived  from  the  per- 
son of  the  creditor  is  the  9ttb|ect  inMiFed,  and  indeed  the  govern- 
ing principle  of  all  the  cases  upon  that  subject  will  be  found  to 
be  consistent  with  the  tule  contended  for  by  the  Plaiiitiffin  er- 
ror, because  they  proceed  on  the  ground  dmt  no  insuninea  is 
good  which  is  not  made  to  insure  someihing  of  which  the  party 
insuring  is  in  the  acttiid  enjoyment,  and  which  depends  upon  thib 
duration  of  life. 

Arguments  for  the  Defendants  in  error^  The  Dutch  Commis- ' 
sioners  were  appmnted  to  sell,  manage,  imd  dispose  of  effects 
whicl^  should  be  brought  into,  or  whioh  should  hereafter  come 
into  the  ports  of  this  kingdom.    But  it  is  insisted  that  the  wofds 
**  to  be  detained  proviriomdly'*  contained  in  the  instructions  to 
the  commanders  of  the  King's  ships,  connected  with  the  altera- 
tion which  took  place  in  the  state  of  things  previous  to  the  time 
at  which  the  ships  insured  would  have  arrived  in  the  p(»ts  of  this 
kingdom,  if  uotlost,  materiaNy  change  the  character  of  the  Com- 
missioners with  respect  to  the  subject  insured.  It  must  be  remem** 
bered  however  that  the  policy  was  dated  on  the  2M,  of  Jugntt  ' 
1795,  and  that  the  proclamation  <br  reprisals  did  not  issue  until 
.  the  15th  of  September  fcrflowing;  at  the  date  of  thepoBcy  there- 
fore the  authority  and  interest  of  the  Commissioners  was  precisely 
the  same  as  whea  it  first  vtisted  in  them.     Had  no  proclamation 
for  reprisals  issued  the  situation  of  the  Commissioners  would 
clearly  have  remained  unaltered.     Now  the  order  of  Council  of 
the  10th  Octoijer  empowering  the  Court  of  Admiralty  to  con* 
demn  as  prize  all  such  Dutch  ships  as  should  be  brought  in,  most 
cautiously  preserves  the  old  authority  of  the  Commissioners,  and 
referring  to  the  act  under  which  that  authority  was  derived,  says* 
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'"  reserving*  nevertheless  to  the  said  Commissioners  the  sale,  care, 
and  mani^ement  thereof,  as  well  before  as  after  final  adjudica- 
tion according*  to  the  provisions  of  the  said  act/'  It  is  remark- 
able that  in  this  order  of  Council  there  is  a  reference  to  the  Com- 
mission, but  that  the  names  of  the  Commissioners  are  never  men- 
tioned, and  that  the  sale,  management,  tfc.  is  reserved  to  them» 
**  according  to  the  provisions  of  the  said  act/'  Though  upon  a 
Proclamation  for  reprisals  the  right  to  aU  enemies'  property 
seized  vests  in  the  Crown  jure  corona,  still  that  right  is  but  an 
inchoate  right,  and  is  not  complete  till  condemnation  in.  the  Ad'- 
rnimlty.  Now  upon  the  face  of  those  very  instructions  bj  which 
the  Admiralty  was  authorised  to  condemn,  and  thereby  would 
have  completed  the  right  of  the  Crown  if  nothing  had  been  add- 
ed, the  Crown  itself  restrains  the  condemnation  to  the  purposes 
of  the  Commbsion  previously  issued,  and  prevents  that  right  vest- 
ing in  the  Crown,  which  if  not  so  restrained  might  perhaps  have 
been  inconsistent  with  the  whole  authority  of  the  Commissioners. 
It  is  true  that  the  original  Commission  was  in  its  nature  revoca- 
Me,  but  it  is  equally  truci  th^t  it  was  in  its  terms  unlimited,  and 
still  remains  unrevoked.  And  though  in  the  order  of  Council  of 
the  26th  of  'Novtmhtr  his  Majesty  constitutes  the  Commissioners 
Prize  Agents  for  the  fqur  ships  which  had  gone  into  the  ports 
of  I reiatiH,  that  provision  was  only  made  to  prevent  disputes 
respecting  the  disposition  of  that  which  might  seem  not  to  come 
within  the  terms  of  the  original  Comnussion  which  extended 
only  to  the  realm  of  Great  Britain,  and  it  is  in  that  instance 
only  that  they  are  treated  as  prize  agents ;  for  in  the  orders  to 
the  Admiralty  authorising  condemnation,  the  term  "prize  agents" 
is  never  used,  but  they  are  considered  as  Commissioners  acting 
under  an  old  authority.  Whether  the  King  or  the  subjects  of  Hol- 
land were  eefiuy  que  tnists  of  the  property,  this  at  least  must  be 
allowed  that  the  Duich  under  all  tiie  circumstances  of  the  case 
retained  their  original  character  of  statutable  consignees.  With 
respect  to  the  main  question  raised  upon  this  record,  whether  the 
Dutch  Commissioners  bad  an  insurable  interest?  there  is  no  pre* 
tence  for  saying  that  this  was  a  wagering  policy.  TheCommissioners 
stated  to  the  underwriters  the  nature  of  their  interest  and  of  the  pro« 
perty  to  be  insured,  and  they  only  seek  to  recover  the  amount  of 
Joss  sustained  upon  that  property.  Withouthazarding  a  definition 
of  insurable  interest,  it  may  be  stated  as  a  principle  that  when  no*>, 
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thing  stands  between  tke  insured  and  the  possession  of  the  pro** 
perty  to  be  insured,  but  the  perils  insured  against,  he  is  in  a  situ- 
ation which  entitles  him  to  make  the  insurance.  It  is  true  that 
a  contract  of  insurance  is  a  contract  of  indemnity,  and  it  is  not 
lawful  to  make  use  of  that  contract  for  the  purpose  of  gaming 
or  w^pering ;  but  it  never  has  been  held  necessary  that  the  in- 
sured should  have  a  vested  interest  in  the  property ;  and  the  true 
question  is,  whether  he  be  interested  in  securing  the  property 
from  Hie  perils  against  which  he  insures.  In  this  case  had  the 
ships  not  been  lost  by  perils  of  the  sea  they  would  have  arrived 
in  the  ports  of  this  kingdom,  and  the  Commissioners  would  have 
taken  possession  of  them.  Suppose  two  ships  at  Si.  Helena  of 
equal  value  bound  for  England,  in  one  of  which  a  person  has 
the  absolute  property,  and  the  other  is  assigned  to  him  on  condi- 
tion of  her  safe  arrival  in  the  ports  of  this  kingdom.  The  loss 
of  either  of  these  vessels  by  perik  of  the  sea  will  equally  affect 
the  person  expecting  them,  though  his  title  to  one  would  not 
accrue  until  her  arrival.  Would  an  insurance  upon  the  latto 
vessel  be  gaming  or  wagering,  or  could  it  be  contended  upon 
any  princiide  of  reasoir,  justice,  or  law,  that  such  an  insurance 
would  not  be  go6d  ?  Admitting  for  the  sake  of  argument  that  it 
was  necessary  before  19  Geo,  2.  to  prove  an  interest  unless  the 
policy  contained  a  stipulation  dispensing  with  that  proof,  the 
only  effect  of  the  statute  has  been  to  prohibit  the  introduction  of 
stipulations  of  that  sort,  leaving  the  question  respecting  tiie  na- 
ture of  insurable  interest  upon  the  same  footing  as  before  the 
statute.  The  case  of  Tonge  y»  Waii$f  though  much  relied  upon 
by  the  other  side,  is  perfectly  consistent  with  the  principles  now 
contended  for ;  the  insurance  there  was  upon  freight,  and  as  the 
goods  had  never  been  put  on  board,  the  freight  had  no  incep- 
tion, the  subject  matter  of  the  insurance  had  no  existence  in 
point  of  fact,  and  the  risk  therefore  never  commenced.  Here 
the  argument  might  be  concluded,  it  never  having  been  de- 
cided that  a  vested  interest  in  the  subject  matter  of  insurance  is 
necessary ;  but  many  cases  have  come  under  discussion  in  which 
it  has  been  expressly  holden  that  less  than  a  vested  interest  may 
be  insured.  In  the  case  of  Grant  v.  Parkinton  two  policies  (a) 
were  effected,  and  that  upon  which  the  question  arose  was  "  upon 
the  profits  of  a  cargo  of  molasses.'*  It  is  impossible  therefore  to 
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19Q3.      contend  that  the  insurance  was  npon  any  thing  but  profits  eo  no- 
mvie.    Mr.  fVillace  and  Mr.  Dimnmg  were  connse)  for  Ae  De- 
fendant in  diat  case»  and  they  were  either  convinced  that  no 
CnAurunD    objection  arose  from  the  nature  of  the  interest  insulted,  or  if  any 
*'^  eItot?  '    objection  was  taken  upon  that  point  it  was  oyerruled.   That  case 
has  now  been  decided  twenty  years,  and  not  only  has  never  been 
overruled,  bat.  has  since  been  constantly  i«eogn«sed  as  law.    Ao* 
hording  to  a  manuscript  note  of  Ltf  Crm  v,  Hugkes  it  afipears 
that  Lord  Man^Jkld  in  his  judgment  referred  to  GmhI  v.  Par^ 
kinsoH  as  having  decided  the  question  of  insurance  upon  profits. 
Mr.  Justice  Lnwreme  in  Ihamum  v*  Taylor  again  recognised  it 
as  havingdecided  the  same  point;  and  Lord  KeityoM  in  a  case  of 
Barthy  v%  Cowtins^  wfaioh  was.  an  insurance  upon  profits,  and  is 
still  depending  in  the  Kwg*s  Btft^h,  said,  ''  in  tbeS2d  of  Geo^  3. 
a  case  of  Gmni  v.  Parkinson  not  to  be  distingufehed  from  this 
was  decided  by  Lord  Mmnifield^  who  having  some  doubts  deisired 
to  have  the  further  consideration  of  theConrt ;  and  though  that 
ease  was  argued  by  ]ftr.  Wallace  and  Mr*  Dnnning^  they  did  not 
prevail^  but  the  Court,  constituted  as  it  then  was^  were  oleariy 
of  opinion  that  it  was  an  insurable  fnterest***    Prom  tlie  manu^ 
script  note  of  Li  Crn%  v«  Hughes  above  referred  to,  die  worda  of 
Lord  Mtfnifield  upon  this  part  of  tiie  ftttb|oct  appear  to  have 
been  particularly  strong*    He  aays/  **  whenever  a  question  bai 
been  made  stnee  the  time  of  Queen  Jfme  the  King  has  alwaya 
given  it  (the  prise)  to  the  captors.    Is  the  eontingettay  then  of 
the  diip  coaiiag  safe  sooh  an  interest  as  the  eaptora  may  in« 
sure  t    Some  interest  is  neeessary^  but  not  any  particuhur  form 
of  interest.    The  question  is  this,  whether  this  contingency  is 
such  a  benefit  to  me  as  will  make  it  a  loss  to  me  if  the  ship  doea 
not  arrive?    An  insurance  upon  the  profits  of  a  voyage  was 
holden  the  other  day  to  be  good.    An  agent  m^y  insure  the 
itfrival  of  a  ship  which  will  prcMjuce  him  profit.    Here  the  pos- 
session gives  the  interest  in  the  arrivid;  yet  the  vessd  may  bring 
material  papers  to  shew  that  tiie  ship  is  neutraL  ^  It  is  not  a 
vested  interest^  but  such  an  expectation  as  never  yet  was  de« 
feated."    Though  Lord  Man^eJd  may  have  been  mistaken  in 
supposing  that  the  expectation  of  a  grant  frMn  the  Crown  had 
never  been  defeated,  yet  proceeding  upon  that  supposition  Ins 
reasoning  is  equally  appIiceJole  as  an  aathority  in  this  oase^   The 
cases  of  Kent  v.  Bird,  Cowp.  583.  and  Lowryv.  Bourdieu,  Doug^ 
468.^clearly  shew  the  opinion  of  Lord  Mansfield^  that  the  only 
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Alijeet  of  flte  «tiihf«e  of  W  Gw-2.  itm  to  preTcnt  gamiiijf  toA 
migetitkg  hy  p5lR{e«  fffitavtnmte:  bttt  he  never  mtimates  the 
ft^UMiHy  ^the  hMdr^  haring  a  vested  interest  in  the  property. 
So  Lord  Kefiym  in  Montgonierjf  v.  Eggmgion  tMed  the  whole 
qnesfion  to  he,  **  ivfketber  it  was  a  colourable  insuranee  and  ii 
gaming  policy,  or  whether  it  was  a  bona  fide  transaction  T  In 
Boekm  V.  Bett,  6  Term  Rep.  154.  which  was  fui  insurance  made 
hy  fhe  captors  of  lAips  seised  as  prize,  Mr.  Justice  Grotr  says, 
**  It  seems  to  me  that  Ae  whole  difficnhy  has  arisen  from  con- 
Ibanding  an  absohite  indefSfiasible  interest  with  an  insnrable  in* 
iefest  It  is  not  pretended  that  the  assnred  had  the  absohite 
property  in  die  subject  of  insnranee ;  netther  need  they  have 
AQch  property  to  make  the  policy  legd ;  it  it  sufficient  it  they 
bftd  an  insa)raUe  interest .'^  And  accotding  to  what  was  said  1^ 
liOid  MamfiM  in  the  case  of  Le  Crat  v.  Hogkei,*^  they  certainly 
bad  an  insurable  interest.''  ^ Mr.  Justice  LtfsmKiwe  intfaeamne 
easesays,  it  maybe  toked  in  the  languagcjof  Lord  Man^lMitt 
Ijt  Crttt  V.  Hvgket,  **  had  not  the  insured  tuch  an  interest  an 
Ae  ship  condng  home  fts  to  entitle  tiiem  to  an  indemnity!^  Mr. 
f  ttstiee  BuBtr  in  the  case  of  Wolffy.  ffmmeatilep  antip  voL  1.. 
p.  IBB.  laid  it  down  as  cAear  timt  a  creditor  who  is  to  have  n 
Ren  ttpona  cargo  when  it  arrives  may  insure :  and  Mr*  Justice 
fttatk  in  tb«  same  case  hetd,  thut  a  contingettt  and  reasoonhfe 
ecxpMtatnMi  oiinterest  was  sufficient  to  entitle  n  pArty  to insui^. 
Agidn  bkCkrHng  y.Long^  mtte,  vol.  1.  p.  699.  Lord  Chief  J« 
%>«  said,  '*  if  ^ods  be  so  sitnaled  as  to  create  aweR  grounded 
oapurtafioii  of  IVdght  bcsng  ndsed,  it  is  decided  that  tfie 
Mq^t  is  insuraUe.**  And  in  ^ge  v.  fry^,  ante,  vol.  i!.  p.  US. 
Mr.  Justice  ChantAre,  said  **  the  spirit  of  the  1^  Geo.  3.  oidy 
reqtdres,  that  the  policy  shall  not  be  a  gaming  policy;  and  he 
Aercfdre  Wd  that  an  interest  in  an  hundredth  part  of  Ae  cargo 
wat  sadeient.  ft  has  been  contended  that  because  an  addition 
to  the  prohibition  enacted  by  the  19  Geo.  3.  against  policies  in 
a  particular  fbrm,  tSke  clause  goes  on  to  say,  ^  or  without  bene- 
ih  of  salvage,*'  that  therefore  no  interest  can  be  held  insurabte 
lAere  in  the  event  of  a  loss  there  will  be  no  benefit  of  salvage 
to  the  underwriter :  but  the  true  meaning  of  those  words  is, 
that  wherever  the  subject  matter  of  insurance  affords  to  the  an* 
derwriter  the  benefit  of  salvage,  that  benefit  shaft  not  be  ex- 
c^fYided  by  the  contract  of  (he  parties.  It  is  supposed  thsit  nothing 
mn  be  the  subject  matter  of  insurance  which  cannot  be  aban- 
doned ; 
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doned ;  but  where  the  interest-arises  iipoD^  alien  or  upon*. money 
lent  on  bottomry  or  respoNtieniiat  the  insured'  has  nothing  to 
abandon,  and  yet  there  can  be  no  doubt  that  these  are  good  in-* 
sorable  interests.  Nor*  could  the  insured-  in  the  case  of  Thomp^ 
9on\.  Taylor  have  abandoned  any  thing,  the  assured  having  had 
nothing  bnf  a  right  of  action  against  the  consignees  in  case  the 
ship  arrived  at -the  place  for  which  she  was  chartered.  In  Eme^ 
rigont  1  vol.  p;  232.  it  is  said  to  be  lawful  in  itaty  to  insuie  pro- 
fits, but  that  the  ordinances  of  LauU  the  fourteenth  prohibit 
pwners  and  masters  from  insuring  freight,  merchants  from  in* 
suring  expected  profits,  and  seamen  from  insuring  wages ;  which 
shews  that  without  that  expiiess  prohibition  profits  would,  have 
been  insurable,  and  indeed  that  such  an  insurance  stood  on  the 
same  footing  with  an  insurance  on  the  two  subject^  to  which  the 
ordinance*  refers  at  the  same  time.  -  Another  argument  may  be 
drawn  from  the  practice  of  insurance- upon  lives,,  wjiich  is  com- 
monly resorted  to  by  creditors,  in  order  to  secure  themselves 
against  the  death  of  their  debtors,  ''  by  .which  their  security 
wonldin  some  degree  be  lessened."  In  Po<^/e<Atraf7e*s  Dictionary, 
vol.  ).  p.  150.  it  is  stated  as  one  of  the  objects  of  the  first  Life 
Insurance  Company,  that  persons  wanting  to  borrow  money 
might  by  insuring  the  lives  be  able  to  give  a  security  for  the 
nKMiey  borrowed.  The  14  G^o.  3.  r.  48.  prohibits  any  person  from 
insuring  the  life  of  another  in  which  he  has  no  interest ;  but  many 
cases  have  occurred  since  that  statute  where  creditors  have  in- 
sured the  lives  of  their  debtors ;  and  in  Anderson  v.  Edit  it  was 
ejqpressly  decided  that-  they  might  do  so.  Lord  Ktnyon  saying, 
''  that  a  creditor  had  certainly  an  interest  in  the  life  of  his  debt* 
or,  the  means  by  which  he  was  to  be  satisfied  might  materially 
depend  upon  it,  f.nd  at  all  events  the  death  must  in  all  cases  ii| 
some  degree  lessen  the  security."  The  case  of  Dwyer  v.  Ediff 
Park*  432.  was  also  an  insurance  by  a  creditor ;  as  was  Stack- 
pole  y.  Simon,  Park,  437.  and  Willis  v.  Poole,  Park.  439.  In  the 
former  of  which  two  cases  Lord  Mansfield  says,  *'  as  to  the  inte- 
rest this  policy  may  be  considered  as  a  collateral,  security  for  a 
debt  due  to  the  PlaintiiF;"  and  in  the  latter  a  question  was  in- 
tended to  have  been  made  as  to  the  Plaintiff**s  interest,  but  was 
disposed  of  by  the  Plaintifi^'s  having  proved  a  judgment  debt. 
.  The  course  of  argument  pursued  by  those  learned  Judges 
who  thought  the  judgment  of  the  Court  of  King^s  Bench  ought 
to  be  affirmed,  was  as  foUows  : 

Upon 
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Upon  this  writ  of  error  two  exceptions  are  stated  to  the       1S03. 
direction  given  by  the  noble  Lord  at  M«i  'PtiM\  the  first  is 
that  the  ships  and  vessels  insured  were  not  snch  ships  and  yes* 
sels  as  if  they  had  arrived,  the  Commissioners  would  have  been     Ck i  vrtmA 
anthorised  to  take  into  their  possesion  and  under  their  care  and      i,  e^!^ 
management  by  virtne  of  thrir  commission  and  the  act  of  Parlia- 
ment ;  the  second  objection'  is,  that  at  the  time  of  the  sailing  of 
the  said  sUps  and  from  thence  until  and  at  the  time  of  the  several 
losses  ihe  Commissioners  were  not  interested  in  the  said  ships 
and  goods  or  either  of  them^  to  any  amount  or  inr  any  manner 
whatsoever.    In  order  to  understand  these  questions  it  will  be 
Absolutely  necessary  to  advert  to  the  circumstances  which  led  to 
the  appointment  of  these  Commissioners  and  tiie  nature  of  the 
property  which  was  put  under  their  care.  The  state  of  J7o/i!aJu{ 
being  8u<5h  as  \xi  render  it  necessary  for  llis  Majesty  to*open  the 
ports  of  this  kingdom  for  the  reception  of  those  persons  with 
their  property  who  might  find  it  necessary  to  take  refuge  firom 
the  calamities  under  which  that  country  laboured,  and  it.being 
at  tiie  same  time  doubtful  whe&er  we  sKould  be  under  the  ne- 
cessity of  commencing  hostilities  with  our  former  allies,  orders 
were  issued  in  Janfiary  1795  to  receive  all  such  property  as* 
should  be  vokihtarily  -submitted  to  our  protection,  to  be  taken 
care  of  and  detained  provisionally.    On  the  9th  of  February  it 
was  found  necessary  to  proceed  a  step  further,  and  orders  were 
accordingly  issued  to  the  oflicers  and  commanders  of  ships  to 
tidce  mto  their  possession  by  force  all  Dutch  ships  bound  to  or 
from  the  ports  of  Holland^  for  the  purpose  of  being  brought 
into  this  country  and  detained  provisionally.    From  that  mo* 
ment  it  became  Hb  Majesty  to  do  every  thing  for  the  owners, 
wiiich  if  he  had  not  taken  their  property  into  bis  custody,  they 
might  have  done  for  themselves  ;  to  take  care  that  these  ships 
and  g^oods  might  be  forthcoming  for  the  benefit  of  their  owners,, 
in  case  it  should  be  deemed  expedient  to  restore  them,  or  for  his 
own  subjects  or  himself  in  case  hostilities  between  this  eountry 
and  Holland  should  ensue.  For  this  purpose  the  act  of  35  Gto,  8. 
c.  80.  was  passed,  authorising  His  Majesty  to  grant  that  com* 
mission  which  afterwards  issued  on  the  13th  of  June.    At  this 
time  it  was  manifest  that  ships  and  goods  might- be  taken,  the 
owders  of  which  could  not  be  known,  Bnd  the  object  of  the  act 
seems  to  have  been  to  substitute  the  Commissioners  under  the  di« 
reetion  of  the  King  and  Council  as  consignees  of  such  unknown 
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thi«#l»t9  9f  Uiingi  if  907  thipahiui  becw  hiQuylit  in  die  Coi»«iii«^ 
rioiief  w»rfd  hm^  bfon  eatitigd  to  tokg  yoiiinf  ww  of  Hiemiiri«p 
Vmr9oami9mm»  wd  that  ngtit  o^tuiE«d  wAU  the  to^  cif  ^ 
9&¥^f9i  k)«Mi,  t]i9mMaiwwmiM¥<Hr  kavinf  b^witvokadt  )wt^« 
ih»W9tmrf  f todioudj  fcqpt  ia  ferte  tpr  tlw  poqMWQ  «f  #mbljii|[ 

th&COBynUHiOBdratll  hatwt^  tho  nTHHitTllirtt  ffUfP  Mid  aaaniigrft—anf 

ff  Ui»«]n|«  wdomrgpes.  It «  wid  b^mvw  IfaM  tb»  docbmtiM 
«f  ]iastilil»««  put  w  €«id  to  tlM  tvmmmm ;  b«i  th^  id  not  #»« 
tfa#  ^iyeot  of  the  40  WKNMQn  wna  to  ^mMb  tbo  0«MmiarioMr«  te 
tokciioto  thw  wmtoAj  nil  «iidh  i>irtM  «^  m  Aould  «uniip«  te 
Ai4  Imgdopi  to  wiifiOMOf^er  tkfj  vwght  liWuitdy  htHmig^  Hkm 
imUft^Am  of  tMtilitiet  mifiil  mdoed  kovci  Mido  tkm  tvvftMi 
f9iU»)(iQ09«:r«  Md  hQ  iwgirt  if  lie  Ml  4ho«fht  i(Iwv#9%. 
?akod  thd  eoiwiiwioiu  but  not  Iwviiig  dmo  w  ik^  r^mmmt 
W«  trwtoMi  ond  H^  olQOit  of  «iiok  tnMt  Mwwb  doBiptiw 
wlifliewlpef<»foUiPMM«6Mto^  ]Ntilit€«i*mMtlMit|QFii 
mtioquput  ordiTt  tho  comftwiian  wui  Tt^oUd  My  HU  MfitailU 
Sono  of  tbu  ihipB  boTiHg  hew  t«kon  to  Irfkmd  trom  9ie9em^ 

%ktm¥9d^  mA  for  thb  Hivoio  Hii  ibooitj  «oiiit(totod  iktm 
peifOM  bM  eWwmiaiiooow  to  ehim  im  ihfi  Cowt  of  AdiiiM<iF% 
But  did  thb  mdMlato  ttitfcat  w^wwiiMioii  \  Vf^noSmtfomk 
thid  tW  ^fder  of  the  lAdi  ^  Oitf <»iir  ^^vouly  m^^ 

M'd  CMiininiinnufi  Ibe  owOm  Mle*  aad  liiniriiiriifioitt  thioiof 
(tii^fbipa  oodcgqpMi)  us  wol)  M^ra  at  ofter  AmI  iMUodrntMl^ 
WBoidiagtotbeproviimiiof  tkeaoidaotr  th»gety  <ocng»iwiut 
and  ewSmmg  th^  mA  oMmmoa  oi  u  aubsMii;  wlSmiitf^ 
If  tlMtefoiB  theflo  ihipii  wd  ooifoea  kod  tnt^od  in  Ais  oow^ 
try  they  would  ha¥o  ^(wo  into  tlia  poMOfsim  ud  under  tl# 
<wi^  oud  maaetgeinmBii  of  tiio  CoouniwioQen,  Th#  «0M4d  oIk 
joetiou  is  the  moat  notoneL  It  will  uot  however  be  neoeaHjuy 
toeutorinto  a  diaeuMioii  of  the  oaMa  whiobhw^boouoitodot 
the  Bar.  It  may  bo  udmittod  that  a  mere  hepe  pr  oaqpe^tatioii 
Cfmnot  bo  ioauffed*  and  it  may  therefore  ako  bo  udroittod  ilmtk 
the  ueKt  of  fcitt  to  a  peraeo  in  o4y^  ^^f^  f^>^  iuoapablo  <^ 
makimi^  a  will^  who  hea  property  on  the  «oat  oanuot  inratw 
that  property.  This  oa^e  waa  pot  ood  muoh  roUod  ofou  in 
the  argument;  but  it  k  not  at  aU  aualogotta  to  the  pre<mut% 
It  would  bo  an  iasumnee  m>t  merely  ocninat  the  perila  of 
the  aea*  but  against  the  possibility  of  the  reoovery  of  the  4Fipc 

man. 
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«iaiH  of  the  trrival  of  the  ship  before  his  death,  of  the  dyiaf 
HUB  sttrviving,  the  party  insimngy  and  of  bb  making  a  wUK 
Any  o£  wUch  coatiagezicies  taking  place  would  prevent  any 
interest  accruing  to  the  next  of  kin.     It  would  be  impossible  for 
a  court  to  w»gh  the  degree  of  probabikty  or  reasoiiable  expecta* 
lion  which  would  constitute  an  insurable  interest*    A  rale  hap 
been  laid  down  by  the  Counsel  for  the  Dtttck  Cemsusnoners  le 
whioh  no  exception  has  yet  been  suggesledt  viz*  that  where 
Hoiking  intenrenea  between  the  subject  inaored  and  the  peoocs' 
•ion  of  it«  but  the  perils  insured  agaost^  the  perseii  so  Mtuted 
Bsajiasure  the  arriiTal  of  saeh  suiyeet  of  iuauiUBoe,  ft>r  he  baa 
M  interest  to  a¥ert  the  perila  insuied  againat.    On  the  ethef 
hand  it  wa^  contended  for  the  underwriters  th«t  nothing  could 
\^  insured  whiah  was  not  oapabfe  of  abaadonmeitt.    But  aban- 
donment aflbrds  no  criterion  ef  on  insurable  intereat.  for  neiiber 
in  bottttory  or  rupondemiia  can  tiiwe  be  any  abandonmeDt,  net 
eoi^d  there  have  been  any  abandonvent  of  the  freight  ift 
fbom^vm  ▼•  Taylor.  It  is  not  so  clear  however  that  the  intcresC 
insured  in  this  case  might  net  have  been  abandoned,  iof  if  the 
Commissioners  are  to  be  eomndered  as  trwteea  they  nughftbuTe 
abandoned  with  the  consent  or  for  the  benefit  of  the'  cm^my  f«tf 
trmt$,  whoever  they  may  be,  in  the  same  manner  aa  oAer 
trustees.    Let  us  eonaider  the  nntuve  ef  the  interest  whieh  the 
Cenuttiasiooera  took  under  the  commission  and  net  of  Pifriia* 
ment»    It  has.  been  contended  firem  the  words  of  the  act  ef 
Parlimnent  that  the  CommiBsioners  could  hate  no  eonneotioQ 
whatever  with  the  ships  and  cargoes  until  after  their  asrival  m 
a  Britiih  port ;  but  the  words  of  the  act  do  not  necessarily 
require  that  oenstruetion.     The  act  appobits  tiiem  Commis^ 
sieners  ton  the  maaa^ment  of  ail  Dutch  ships  **  which  hare 
been  or  may  be  hereafter  detained  in  or  brought  into  the  ports  of 
this  kingdom ;"'  that  is,  r^ddetuh  nngula  iiugutis.  which  may  be 
detained  in  er  may  be  brought  into  the  ports  of  tins  king^hwu 
K ow  the  words  **  may  be  brought  in/'  -do  not  so  necessarily 
enckide  the  idea  of  a  vest()d  interest  in  the  ConunissSoners  until 
bfougiit  in»  as  if  the  Legislature  Imd  used  the  words  "  shall 
have  been  brought  in."    Independent  however  of  these  ob» 
aervations,  it  is  not  necessary  that  an  insurer  slK>uld  have  a 
beneficial  interest  in  the  property  insured :  it  is  sufficient  if 
be  be  cloatbed  with  the  character  of  a  trustee,  an  agent  or  a 
eonsigiiee ;  and  if  these  Commissioners  can  be  considered  in 
either  of  these  capacities,  they  have  an  insurable  interest    An« 
eeiding  to  the  terms  of  the  statute  it  seems  as  if  they  may 

be 
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1802.      be  considered  in  either  of  tliese  capacities.     They  may  be 

considered  as  trustees  for  the  Crown,  or  for  the  persons  who 

^^v'**^      shall  be  ultimately  entitled  to  the  property ;  as  general  agents 
CnivrvKD    for  the  purpose  of  disposing  of  the   property  on  its  arrival 
''in  Enm^ '    ^^  England,  or  as  statutable  consignees.    It  is  not  necessary 
that  the  particular  cesiuy  que  tru9t$  should  be  ascertained  at 
the  moment  of  the  insurance.    Considering  the  true  spirit  of 
the  act»   and  the  objects  which   it  had  in  view,  it  was  not 
possible  more  specifically  to  point  out  their  ceiia^  que  tru$t$  than 
has  been  done ;  but  granting  the  Commissioners  to  be  merely 
trustees  for  persons  unknown,   and    for  objects  not  precisely 
ttfbertained  at  the  time  when  the  insurance  was  effected,  yet 
if  they  were  trustees  to  any  purpose,  they  acquired  from  tiiat 
character  sufficient  interest  in  the  trust  property  to  insure. 
Trustees  under  the  Court  of  Chancery,  trustees  for  lunatics, 
trustees  for  infants,  trustees  for  all  who  cannot  act  for  them- 
selves certainly  may  insuire.    And  do  not  these  Commissioners 
fill  a  character  analogous  to  theirs,  when  the  property  is  vested 
in  them  for  purposes,   which   however  events   may  turn  out, 
cannot  but  be  beneficial  to  some  persons  or  other,  who  at  the 
time  are  obviously  incapable  of  acting  for  themselves ;  nay  it 
might  not  perhaps  be  too  much  to  say,  that  representing  the 
character  and  invested  with  the  authority  and  interest  of  such 
consignees,  agents,  or  trustees,  they  were  not  only  at  liberty 
but  were  called  upon  to  insure  the  propierty.      It  became 
their  bounden  duty  so  to  do.    What  was  tlie  main  purpose 
and  object  of  the  act  ?    It  was  to  authorise  and  empower  certain 
persons  to  manage,  sell,  and  dispose  of  the  property  **  to  the 
best  advantage;"   lodging  the  whole  care,    superintendance 
and  conduct  of  it  in  them,  and  giving  them  such  powers  as' 
might  be  necessary  for  effectuating  those  objects.    Nobody 
can  doubt  that  they  would  have  been  justified  in  taking  a 
warehouse  to  be  ready  to  receive  the  goods  on  their  arrival. 
From  the  moment  the  Commission  issued,  they  acquired  a 
right  of  doing  every  thing  which  was  necessary  for  the  pro- 
tection of  the  property  so  vested  in  them  as  trustees.    Then' 
was  it  not  necessary  for  the  protection  of  the  property  that 
some  persons  should  be  authorised  to  insure?    Would  they  not 
otherwise  have  been  invested  by  Parliament  with  an  imperfect 
and  crippled  authority ;  and  is   it  not  to  be  presumed  that 
when  the  Legislature  delegated  to  them  every  necessary  power 
for  the  best  administration  of  the  property,  it  meant  also  to 
.       delegate   to   them    what  is  of  more  importance  the  power 

of 
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of  protecting  and  securing  the  property  itself?  Clearly  the  1802. 
Crown  had  an  insurable  interest  from  the  moment  these  ships  'Z  "^ 
were  seized,  and  if  so  the  Dutch  Commissioners  standing  in  the  v. 

ntnatioi}.  of  trustees  of  the  Crown  must  have  been  invested  with    ,^)^  (jihen^ 
the  same  interest.    When  the  property  was  taken  out  of  the      la  Zrwt,     ^ 
possession  of  the  Dutch  owners,  it  was  scarcely  possible  for  them  / 

to  effect  an  insurance,  or  indeed  to  ascertain  whether  it  might 
be  worth  while  to  attempt  to  insure  property  which  His  Britan-* 
nie  Majesty  had  taken  into  his  oWn  custody  under  circumstances 
whiidi  rendered  their  interest  extremely  precarious.    To  prove  ,.i 

that  the  Commissioners  had  no  interest  in  the  subject  of.  ii^  , 
suraihce  at  the  time  of  the  loss,  it  was  said  that  they  could  exer^- 
eise  no  act  of  ownership  over  the  ships  or  goods  while  at  sea ; 
that  they  could  bring  no  action  to  recover  them  if  detained,  or 
to  vindicate  aiiy  injury  done  to  them ;  that  the  perils  of  the  sea 
intervened  before  the  commencement  of  their  interest,  and  that 
they  had  no  right  to  grasp  the  property  before  its  arrivaL    Yet 
in  this  respect  they  resembled  many  other  persons  whose  interest 
is  contingent.    The  owner  of  a  ship  aisquires  no  right  to  freight 
iratil  the  arrival  of  the  ship ;  for  though  the  interest  commences 
as  soon  as  the  goods  are  put  on  board,  yet  by  the  express  words 
<^  the  charterparty  the  freight  is  contingent  until  the  arrival. 
Suppose  a  special  consignment  to  be  made  to  ^  in  case  he  should 
be  living  or  resident  at  London  upon  the  arrival  of  the  ship,  he 
oould  bring  no  action  in  respect  of  the  ship  or  goods  until  their 
arrival,  and  yet  it  can  scarcely  be  doubted  that  he  might  insure* 
Suppose  a  man  having  property  both  in  India  and  in  Engfand  to 
die,  and  make  J  his  executor  for  the  management  of  his  propertjr 
in  [ndia^  and  B  for  the  management  of  that  in  England ;  if  B 
receive  intelligence  that  property  of  the  testator  is  upon  the  sea 
cm  its  way  to  England,  will  it  be  contended  that  he  might  not 
insure  ?    He  might  be  a  trustee  for  unknown  persons,  for  con<- 
tingent  interests,  perhaps  for  infants ;  it  is  not  necessary  that  it 
should  be  known  for  whom  he  was  a  trustee,  hut  nobody  can 
hesitate  to  say  that  ex  necessitate  he  may  insure  for  the  benefit  of 
all  those  who  might  be  entitled  to  claim  under  the  trust.  Suppose 
a  merchant  upon  his  marriage  to  covenant  with  trustees  in  his 
marriage  settlement  that  certain  ships  then  upon  the  sea  should 
when  they  came  to  England  be  vested  in  them  for  the  purposes 
of  the  settlement,  are  we  to  be  told  that  the  trustees  might  not 
insure,  because  the  settler  did  not  in  terms  convey  and  assiga« 
VOL.  III.  H  over 
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over  the  ships  immediately  ?  A  Court  of  Equity  would  oonsider 
the  interests  in  the  trustees  exaetly  the  same  as  if  the  ships  had 
been  immediately  conveyed.  It  is  objected  however  that  th« 
Dutch  Commissioners  did  not  resemble  consignees,  becanaethej 
were  directed  to  sell  and  dispose  of  the  property  entmstod  to 
them  according  to  the  directions  which  they  should  reoeive  from 
Government.  But  many  consignees  receive  goods  with  ord^ni 
to  attend  the  directions  of  the  conngnor  as  to  their  disposal,  and 
yet  they  are  not  the  less  able  to  insure.  So  every  trustee  is 
subject  to  the  directions  either  of  the  cestuy  que  truUy  or  of  tke 
Court  Of  Chancery.  The  Dutch  Commissioners  would  not  have 
been  at  liberty  to  disobey  the  directions  of  Government  front 
whom  their  Commission  was  derived,  but  in  default  of  direo*- 
tions  they  like  other  consignees  and  trustees  had  the  sole  mmr 
nagement  in  themselves,  and  might  act  upon  their  own  judg- 
ment. Considering  the  circumstances  which  gave  rise  to  the! 
act  of  Parliament  under  which  the  Commis^on  issued*  it  ougkt 
to  receive  a  large  and  liberal  construction  from  the.  Courtis 
If  Lord  Mansfield  was  correct  in»  the  case  of  Le  Cras  v.  Hughes  in 
iftating  that  a  prize  agent  had  an  insurable  interest,  surely  theaa 
Commissioners  who  stand  in  the  character  of  public,  parliament* 
ary,  and  national  agents  and  trustees  had  an  interest  which  tkey< 
might  legally  insure.  The  opinion  of  Lord  Kenyan  in  Crantfuri. 
V.  Hunter  adds  much  to  the  weight  of  Lord  Man^klds  great 
opinion  upon  this  point,  where  speaking  of  Le  Cras  v.  Hughee 
he  says, "  with  one  part  of  that  case  I  fully  concur,  and  on  thai 
no  doubt  can  be  entertained,  viz.  that  an  agent  to  a  prize  has* 
such  an  interest  in  the  ships  coming  home  that  he  may  insure, 
and  in  so  deciding  Lord  Mansfield  only  proceeded  upon  princ»* 
pies  previously  settled  and  established."  If  therefore  it  be  argued » 
thai  the  irrterest  was  not  complete  in  the  Commissioners  till  the 
arrival  of  the  ships,  and  that  the  insurance  thereof  was  prema- 
tlnre,  the  opinions  of  Lord  Man^ld  and  Lord  Kenyan  give  tUs 
answer,  that  an  inchoate  interest  though  imperfect  till  a  given 
contingency  shall  have  taken  place  is  nevertheles  insurable.  It 
is  not  necssary  in  this  view  of  the  subject  to  enter  into 
the  question  how  far  contingent  profits  may  be  insnred, 
or  kow  it  was  Lord  Mansfield^  intention  to  support  insur* 
ances.of  that  kind.  These  Commissioners  had  not  a  mere 
ideal  expectation  of  probable  interest,  but  an  interest  veiTted 
in'  them  as  trustees.  If  indeed  at  the  time  of  making  the  . 
insuiance  no  seizure  had  been  made  and  the  Conunissioners 

had 
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had  Hfietdir  speeulated  iipon  the  probability  of  future  seizure, 
the  policy  would  hare  been  void,  as  an  insurance  upon,  mere 
possibittty •  But  in  the  present  case  there  was  an  actual  interest 
in  the  Commissioners  which  nothing  could  prevent  from  being 
redneed  into  possession  but  the  perils  of  the  voyage  against  wkbh 
Ae  underwriters,  with  full  knowledge  of  ail  the  cir<iums(ances»: 
undertook  to  insure  them.  From  this  course  of  reasonings  it 
Ibllbws  that  the  judgment  of  the  Court  at.Kin^s  Bench  ought 
to  be  iiftrmed. 

The  learned  Judges  who  delivered  opinions  to  the  above; 
^fiect  were  GrflAnmB.,  J2ooibe  J.,  T/iompwn  B.,  HothamB^^ 
Matdomild  Ch.  B.  and  Lord  Alvanley  Ch.  J.  the  latter  of  whom' 
added,,  that  he  was  authorised  to  say  that  Mr.  Justice  Heathy 
who  was  prevented  from  attending  by  indisposition,  concurred, 
in  opinidn  with  Ae  majority  of  the  Judges* 

CfTAMERE  J.  was  of  a  contrary  opinion.    The  questions  that  < 
arise  in  Ais  cause  are  introduced  by  a  bill  of  exceptions  ten- 
dered to  and  idlowed  by  the  Noble  Lord,  before  whom  the^ 
action  was  tried  at  Guildhall.  .  The  substance  of  the  record  has' 
diready  been  stated,  and  I  shall  not  repeat  the  statement  at 
large.    The  action  appears  to  be  brought  by  the  Plaintiffs  upon. 
a  policy  of  insurance  effected   by  them  in  their  character. of 
Commissioners  for  the  care  and  management  of  such  Dutch 
i^lnps  and  cargoes  as  should  be  detained  in  or  brought  into  the. 
pknrts  of  this  kingdom*    The  Defendant  is  an  underwriter  oUr 
that  policy,  and  the  Plaintiffs  have  declared  against  him  in^eve-, 
rid  counts ;  but  a  verdict  having  been  given  for  the  Defendant 
upon  all  those  counts  but  the  first:  the  questions  now  to  be: 
decided '  arise  vpon  that  count  only,    and   upon  the  evidence 
stated  in  the  bill  of  exceptions  as  applicable  to  that  count. 
The  subject  of  the  insurance  is  certain  Dutch  ships  and  cargoes . 
bound  for  the  United  Provinces,  but  which  by  His  Mqesty's 
orders   had  been  taken   at   sea,  and   carried    into    S^.  He- 
lena^ to  be  brought  from  thence  into  4he  ports  of  this  king-*' 
dom,   which   was    the  voyage    insured,    and    in  which    the' 
loss  happened :  and  the  material  averments  are,  that  if  they* 
had  arrived  the  Plaintiffs   upon  their  arrival  would  foy^  their 
Commission   have  been  authorised  to  take  them  under  their, 
care  and  disposition  according  to  the  effect  of  the -Commission  ;. 
that 'they  were  intended  to  be  brought  to  Lmdofi  for  tliose. 
purposes  ;  that  the  Plaintiffs  as  Commissioners  were  interested 
in  the  ships  dnd  cargoes   to   the  full  amount;   and  thdt  the 
•  11  2  insurance 


I80SL 


V. 
CltAQFVAlM 

mid  Others  ;i 
inlSrJbct 


«r. 


IM 


CASES  IN  HILARY  TERM 


1803. 

Cravfvbd 

and  Otheri;- 

ia£Ror, 


insurance  was  made  for  their  use,  benefit,  and  account  bs  Corn-* 
missionen.    The  Plaintiffs*  Commission,  dated  the  13th  June 
1795>  is  set  forth  in  the  evidence  given  by  the  X^laintiffs,  and 
it  conforms  to  the  directions  of  the  35  Geo.  3.  c.  80.  under  the 
authority  of  which  act  it  was  granted,  and  gives  all  the  powers 
authorised  by  that  act  to  be  given  to  such  Commissioners.    His 
Majesty's  instructions  of  the  9th  February  1795  to  the  Com- 
manders of  his  ships  of  war  (which  are  also  stated)  are  to  bring 
into  the  ports  of  this  kingdom  all  Dutch  vessels  bound  to  or  for 
any  port  in  Holland;  that  they  and  their  cargoes  being* Dk/cA 
property,  may  be  detained  provisionally*  .  There  is  also  evidence 
of  dlie  taking  of  the  ships  in  question  under  those  instructions, 
and  of  the  formal  piEuis  of  the  declaration  respecting  the  policy, 
the  voyage,  and  the  loss.    The  rest  of  the  evidence  I  need  not 
repeat.    Whether  under  these  circumstances  the  Plaintiffs  are. 
entitled  to  recover  upon  that  count  of  the  declaration,  on  which 
alone  they  have  taken  their  verdict,  is  the  matter  to  be  decided. 
I  feel  myself  in  somewhat  an  unpleasant  situation,  having  reason, 
to  believe  that  the  opinion  I  entertain  upon  this  case  may  not. 
have  any  support  from  th^  opinions  of  those  to  whose  superior 
judgment  I  have  long  and  justly  been  accustomed  to  defer  (a);  but 
so  far  as  respects  the  parties  in  dispute  I  certainly  shall  not  regret . 
that  my  opinion  is  overruled,  as  I  do  not  see  upon  what  honour- 
able principle  the  performance  of  their  contract  is  resisted  by  the 
Defendants  who  have  not  been  deceived,  but  have  made  their 
contract  with  full  knowledge  of  all  the  circumstances  of  the  case,, 
though  at>  the  same  time  I  think  myself  bound  to  declare  what  I 
apprehend  (however  erroneously)  to  be  the  legal  result  of  the  evi- 
dence as  applied  to  the  declaration ;  and  I  am  of  opinion  that  the . 
Plaintiffs  ought  not  to  recover,  having,  as  I  conceive,  had  no 
insurable  interest  in  the  subject  attempted  to  be  {Nrotected  by  this 
insurance.    Probably  as  the  property  in  question  at  the  time  of 
the  insurance  was  not  the  property  either  of  His  Majesty  or  any 
of  his  subjects ;  and  the  utmost  that  could  be  said  of  it  was  that  it . 
was  in  a  situation  in  which  it  was  likely  to  become  British  pro- 
perty, an  effective  insurance  might  have  been  made  upon  these 
ships  requiring  no  proof  of  interest;  but  we  must  take  this  policy 
and  this  declaration  as  they  are,  and  not  as  they  might  have  been ; 
and  the  reasons  I  have  to  offer  in  support  of  my  opinion  will 
apply  only  to  these  two  points,  that  the  Pkiintiffs  were  under  the 


(a)  Mr.  J.  Chtmhre  delivered  bis  opinion  invediately  after  Mr.  B.  Craham^  and 
belore  the  rest  of  the  Judges  liad  spolleo. 
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necessity  of  proving  an  interest,  and  that  they  have  failed  in 
doing  it.    We  are  much  indebted  to  the  great  industry  and 
ability  of  the   bar  in   bringing  before  us  all  the  cases  frcnn 
whence  any  principle  applicable  to  the  qiTestion  can  be  drawn, 
and  in  assisting  us  with  every  remark  that  can  be  useful  to  us  in 
applying  those  cases.     Indeed  we  are  threatened  on  both  sides 
with  overturning  a  system,  and  creating  infmite  concision  in  the 
mercantile  world  whichever  way  we  determine.     I  do  not  see 
the  case  exactly  in  that  point  of  view ;  on  the  contrary  I  think 
this  case  stands  so  particularly  on  its  own  basis,  that  if  we  decide 
against  the  right  of  action,  we  disturb  no  case  that  has  ever  been 
decided  and  sanctioned  by  the  profession,  or  acted  upon  by 
merchants,  though  I  fancy  at  least  that  by  a  contrary  decision^ 
we  shall  have  the  question  of  interest  in  such  a  state  diat  no- 
thing less  than  an  a,ct  of  Parliament,  and  one  that  cannot  be 
irittered  away  by  construction,  will  be  sufficient  to  fix  the  legal 
meaning  of  an  interest  in  cases  of  insurance.    Having  formed 
this  opinion  on  the  particular  circumstances  of  the  particular 
case,  I  shall  travel  very  little  out  of  it,  and  shalFbave  but  very 
little  occasion  to  take  notice  of  the  multitude  of  cases  that  have 
been  <»ted.    The  first  point  to  be  considered  is,  whether  upos 
the  policy  and  declaration  the  Plainti£P  (if  he  can  recover)  can 
do  so  otherwise  than  as  upon  a  contract  of  indemnity,    I  think 
the  Defendant's  counsel  by  the  authorities  they  have  cited  have 
proved  these  propositions  ;  that  by  the  law  of  merchantit,  and 
particularly  by  the  law  of  England  as  it  stood  at  the  time  of 
passing  the  act  19  G«o,  3,  a  wager  policy,  in  which  the  parties 
by  express  terms,  such  as  the  words  **  inteflrest  or  no  interest/' 
or  ''  without  proof  of  interest,"  disclaimed  the  intention  of  inak"> 
ing  a  contract  of  indemnity,  was  then  (contrary  to  older  deter-t 
minatioiis)  deemed  a  valid  contract  of  insurance,    but  that  i( 
policy  containing  no  such  clause,  disclaiming  or  dispensing  witl^ 
the  proof  of  interest,  was  to  be  considered  as  a  contract  of  ia« 
demnity  only,  upon  which  the  assured  could  never  recover  with"* 
out  proof  of  an  interest,    A  fortiori  such  proof  of  interest  was  ne* 
eessary,  when  by  the  express  terms  of  the  policy  the  parties,  as  in 
the  present  case,  declared  the  insurance  to  be  upon  interest,  and 
that  the  object  of  the  assured  was  to  be  indemnified  only.    It 
was  no  answer  to  say  the  policy  states  what  the  supposed  interest 
was,  and  the  insurers  were  not  deceived ;  the  legal  consequence 
was  andstill  is,  that  the  contract  is  void ;  there  being  no  interest  . 
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llhqtoefcan  be  no  lolti,  and  coBsequently  bo  iademnHy  required. 
!rbis  appears  by  tlie  case  of  Martin  v.  SUtftell,  1  Sho.  136.  and 
may  be.  collected  from  other  cases  cited  in  the  ai^iyieiit.  It 
seenri  that  the  statute  df  19  Geo:  2.  sttongly  confirms  the 
doctrine,  that  an  exfuress  exclusion  of  interest  was  necessary, 
btioause  die  recital  does  not  speak  of  wagier  or  gaming  policies 
<9^enilly,  but  only  refers  to  the  particular  language  of  4ie  policy 
•by  which  interest  was  excluded,  and  in  the  enactiagpact  that 
is*  the  first  thing  prohibited.  Indeed  in  th6  case  before  the 
Cowti  it  has  been  admitted,  and  I  think  properly  so  througfaottt 
Abe  argument,  that  the  Plaintiffs  w^e  bound  to  pro^e.  an  in- 
sUrabli^  interest ;  and  supposing  that  to  be  so  itremains  to  be  oon- 
9ide]ned  whether  they  have  proved  it.  Much  the  greater  part  of 
tbe  autfiorities  Uiat  have  been  cited  have  been  applied.to  this  lat- 
ter question;  and  though  they  have,  been  observed  upon  withgreat 
ingenuity,  I  cannot  discover  that  they  have  been  at  all  asamihited 
b>  the  .case  before,  the  Court,  or  that  they  afford  any  othep  ar- 
■gument  tlian  this ;  that  inasmuch  as  Courts  of  Law  have  gQ|i^ 
e<msiderable  lengths  in  some  cases  to  protect  insurances  where 
ihe.tinterests  uisured  have  been  contingent,  or  in  some  degree 
iiA^ertain  and  indirecti  they  are  to  go  all  lengths  and  consider 
every  (thing  an  interest  which  the  parties  obuse  to  call  so.  I  am 
not. disposed  .to  question  the  authorities : in  general;  on  the 
«onCrltry  there  appears  to  me  to  have  been  great  propriety  in 
estahlishiag  the  contract  of  insurance  wfaerevor  the  interest  der 
clared  upoh  was  in  the  common  understanding  of  mankipd  a  r^ 
interest  in  or  arising  put  of  the  thing  insured  or  so  conjoeatifA 
t^ith  it  as  to  depend  on  the  safety  of  the  thing  .insured  and  the 
risk  insured  against,  wiUiout  ihuch  regard  to  technical  distine" 
tions  respecting  property,  still  however  excluding  mere  qiecuUn 
tion  or  expectation,  and  interests  created  no  otherwise:  than  by 
gaming.  What  the  parties  themselves  may  do  they  may  also 
dx>  by  their  trustees,  consignees,  or  agents,  provided  the  act  done 
by  an  agent  comes  within  the  scope  of  the  authority  gfven  him 
by  his  principal,  either  expressly  or  impliedly  front  the  nature 
of  his  employment.  The  insurance  of  freight  is  one  of  the  in- 
stances relied  upon  in  argument.  It  would  be  a  strange  thing  if 
freight  could  not  be  the  subject  of  protection  by  an  instrument 
which  had  its  origin  from  commerce,  and  was  introduced 
for  the  very  purpose  of  giving  security  to  mercantile  transac- 
tions.    It  is^a  solid  substantial  interest  ascertained  by  contract, 

and 
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mod  arifliAg  from  labour  waA  ^ital  employed  for  .the  purposes  of       1609. 
eemneroe ;  but  even  in  this  oase  the  existence  of  a  subject  out  of     . 
which  freight  may  arise  or  be  earned  is  necessary,  as  is  settled  by      Luc»w  a 
the  case  of  Tonge  and  Watts  Utely  cited  and  approved  of  by  Loi^     Cmavwvmp 
Kempn  in  the  case  of  Thomj^mi  r.  Tajflor.    The  insurance  of    '^  £^^7  * 
profits  ascertained  by  positive  contract  may  be  equally  just  and 
reasonable,  and  is  hardly  to  be  distinguished  in  principle  fnmi  the 
fsaae  of  freight.  This  was  the  case  of  Gnant  v.  Parkinson,  one  of 
the  cases  mainly  relied  upon  by  the  Plaintiffs,  though  I  confess  J 
do  not  see  how  it  applies  to  the  present  question.  A  mere  specu* 
lation  on  profit  is  not  insurable.  The  interest  of  a  captor  entitled 
by  prize  acts  or  proclamation  to  have  the  property  condemned 
to  him  has  an  inchoate  right.    It  would  be  strange  indeed  if  he 
could  not  insure.    That  he  may  was  settled  in  the  case  of 
Bo€hm  V.  BtU,  8   Term  Rep.  154.      In  the  case  of  life  in- 
surances  it  is*  truly  observed  that  the  real  subject  of  insurance 
is  the  property  connected  with  and  depending  on  the  life :  the 
loss  of  the  life  being  only  the  peril  by  which  that  property  is  af- 
fected or  lost.   The  oases  of  trustees,  of  cestuy  que  trusts,  of  con- 
aignees  and  agents  call  for  but  little  observation.    No  doubt  a 
trustee  who  has  the  whole  legal  estate  may  insure.    The  cestuy 
que  trust  has  the  beneficial  interest,  surely  he  may  insure.  Then 
as  to  the  agent  the  question  must  always  depend  upon  the  nature 
of  iiis  agency.    A  prize  agent  (though  there  is  no  decided  case 
en  the  subject,  and  it  seems  uncertain  whether  Lord  Manffield 
meant  that  -he  might  insure  the  prize  or  his  commission)  may 
possibly  be  entitled  to  make  an  insurance  as  being  authorised  to 
do  so  by  his  principal :  but  before  any  cases  on  this  subject  can 
apply  it  must  be  shewn  that  there  was  a  subject  of  agency  existing, 
and  that  the  authority  was  not  mote  extensive  than  that  which 
the  present  Plaintiffs  had  under  their  commission.  I  shall  observe 
no  further  upon  the  cases,  but  proceed  to  an  examination  of  the 
authority  which  the  Plaintifis  really  had  and  the  state  of  the  sub- 
ject of  tie  insurance.    For  this  purpose  recourse  must  be  had  to 
the  Stat.  85  G.  8.  c.  80.  on  which  their  commission  is  founded. 
The  first  part  of  the  act  is  only  auxiliary  to  a  prior  stat.  passed 
in  the  same  year  and  the  orders  of  Council  therein  recited,  and 
it  regards  only  the  property  secured  here  for  Dutch  friends  who 
continued  to  be  considered  as  such  notwithstanding  the  hostile 
instructions  issued  on  the  19th  February  preceding.  Then  in  the 
21st  section  the  act  proceeds  to  direct  measures  of  security  against 
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1802.  those  subjects  of  the  United  Provmoes  from  whom  hostilities 
were  apprehended.  It  has  reference  to  the  proceedings  under 
the  instructions,  and  after  reciting  that  many  ships  of  the  United 
CRAvyunn  Provinces  and  other  ships  with  the  goods  of  such  subjects  on 
^In  Errar! '  board  ha^  been  or  might  be  thereafter  detained  in  or  brought 
into  the  ports  of  this  kingdom,  and  that  such  cargoes  and  such 
goods  and  vessels  might  perish  and  be  greatly  injured  if  no  pro- 
vision was  made  respecting  the  same,  it  enacts  that  the  King, 
with  the  advice,  ifc.  might  grant  commissions  to  three  or  more 
persons  authorinng  them  to  take  such  ships  and  cargoes  into  their 
possession  and  imder  their  care,  and  to  manage,  sell,  or  other- 
wise dispose  of  them  to  the  best  advantage  according  to  such 
instructions  as  they  should  from  time  to  time  receive  from  His 
Majesty,  with  the  advice  of  the  Privy  Council.  The  38th  sec- 
tion gives  a  similar  atfthority  with  respect  to  the  proceeds  of 
such  cargoes  of  ships  so  detained,  as  being  of  a  perishable  na- 
,  ture,  had  been  ordered  to  be  sold  before  the  act,  empowering 
the  Commissioners  to  give  the  like  directions  respecting  such 
proceeds  as  if  the  sales  had  been  made'  under  the  authority  of 
their  commission.  The  subject  of  the  commission  so  to  be 
granted  is,  I  think,  dearly  and  plainly  described.  It  is  pro- 
perty actually  within  the  ports  of  the  kingdom  not  confiscated 
but  detained  by  a  kind  of  embargo.  The  sole  intent  of  the 
commission  was,  I  think,  to  prevent  the  property  in  that  state 
iVoAi  perishing  or  receiving  damage  in  our  harbours.  Such 
being  the  intent  it  gives  no  general  disposing  power  even  to  the 
Council,  much  less  to  their  ministerial  officers  the  Commissioners, 
who  have  no  power  of  sale  or  absolute  disposition  except  so  £u  as 
in  the  discretion  of  the  Privy  Council  should  be  found  necessary 
or  expedient  to  prevent  loss  or  damage  to  perishable  cargoes. 
Acting  alone  and  without  the  directions  of  the  Council^  I  do 
not  find  that  even  with  respect  to  ships  and  cargoes  actually  de« 
tained  their  authority  extends  f\irther  than  to  the  care  and  cus- 
tody of  them.  But  at  the  time  of  the  insurance  in  qu^Kon  t^e 
ships  had  not  arrived  in  England:  the  property  was  unchanged 
and  remained  in  the  original  owners,  who  had  no  connection 
with  the  Commissioners ;  and  without  forming  an  idea  of  interest 
as  something  totally  unconnected  with  property,  I  cannot  enter-* 
tain  the  opinion  that  the  Plaintiffs  have  proved  an  interest  in  li 

thtimselves  either  as  owners,  trustees,  agents,  factors,  consignees,  '^ 

or  otherwise.     If  ow  can  it  he  contended  that  officers  merely 

appointed 
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appointed  by  Government  for  a  political  purpose  with  powers  so  1802. 
limited  as  theirs  were, .  and  applied  to  limited  objects  within  the  —— 
description  of  which  the  property  insured  never  came,  had  an  ^vckWA 
insurable  interest?  Whom  do  they  represent  ?  Not  the  pro-  Ciiiirrviit» 
prietor,  he  has  given  no  consent.  There  can  be  no  implied  *"|Jje[*^"* 
authority.  The  full  extent  of  it  must  appear  in  the  commission 
itself.  Their  situation  has  been  compared  to  that  of  a  con- 
signee :  as  it  strikes  me  no  two  situations  can  be  more  dissimi? 
lar.  By  the  delivery  of  the  bill  of  lading  the  property  is  vested 
in  a  consignee  though  it  is  a  defeasible  property :  he  has  the 
controul  and  disposing  power  even  while  the  goods  are  at  sea ; 
he  can  transfer  them  by  indorsement  so  a&  to  bind  even  the  gene- 
ral  owner  for  a  valuable  cMideration.  Have  the  Commission- 
ers any  of  these  powers  or  any  thing  like  them,  or  any  power  at 
all  over  the  property  before  arrival  ?  It  is  said  that  there  was 
nothing  between  the  assured  and  the  property  but  the  perils  of 
the  voyage.  There  were  many  things.  There  was  the  event 
that  has  happened  of  a  declaration  of  hostilities,  by  which  the 
nature  of  the  property  was  altered  and  all  possibility  of  its  be- 
coming  .mbject  to^e  authority  of  the  Comndssioaers  under  their 
commission,  whatever  that  authority  might  be,  was  at  an  end. 
A  different  direction  from  Government  as  to  the  destination  of 
the  ships  and  cargoes ;  even  the  act  of  the  captain  in  carrying 
them  into  a  different  kingdom,  as  happened  in  respect  of  the 
ships  that  arrived  in  Ireland ;  a  renewal  of  amity  with  Holland^ 
any  of  these  circumstances  would  have  had  the  same  conse- 
quence :  but  whether  the  position  be  true  or  false  the  great  ob- 
jection appears  that  there  was  never  any  consignment  of  these 
specific  ships  and  cargoes  to  the  Plaintiffs.  If  the  Plaintiffs 
were  now  to  recover  I  really  do  not  know  for  whom  they  would 
be  trustees  in  respect  of  the  damages  recovered ,  but  it  is  not' 
necessary  tp  pursue  that  inquiry.  I  do  not  think  myself  obliged, 
nor  do  I  think  a  Court  of  Justice  ought  to  strain, their  faculties 
for  the  j9urpose  of  creating  interests  existing  only  in  imagina- 
tion, and  this  to  defeat  the  wise  policy  of  the  Law  explicitly 
declared  by  the  stat.  19  G.  2.  It  is  true  this  is  not  a  case  under 
the  statute :  but  it  is  a  case  of  interest,  and  nothing  can  consti^ 
tute  an  interest  in  this  case  which  would  not  constitute  an  inte- 
rest under  the  statute.  The  opinion  therefore  which  I  think 
myself  bound  to  give  upon  this  judgment  is,  that  it  ought  to  be 
reversed. 

Ama^ 
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1603.  •  A<  majority  of  the  Judges  beki^  of  •piakMi  that  th6  ^ndf^neiit 
of  th«  Court  of  King's  Bench  should  be  afiiraied/  the  jadgmeiit 
•was  accordingly  affirmed. 
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The  King  v^  M'Gregoe. 


In  an  {ndict-  HPh  IS  was  an  indictment  against  the  prisoner  oh  thef  99tli  Geo.Sf 

S9Ge0^%5.  ^'  85-(fl)»  alleging  that  he  on,  S^c.  at,  *c.  "  then  and  there 

■gainst  a  set-  1>eing  a  clork  to  G.  S.,  IV,  C.  ^c.  4rc.  and  employed  by  tliem  in 

b^uiingrooiiey  ^^^  capacity  of  such  clerk,  did  by  virtue  of  such  his  employment 

received  on  his  receive  and  take  into  his  possession  a  large  sum  of  money,  to  wit, 

SU^nUtTnot  *®  «^™  of  300/.  for  and  on  the  acccJIftt  of  the  said  G.  S.,  fP.  C. 

saiBcient  to  ^c,  the  Said  masters  and  employers  of  him  the  said  /.  M*Ort' 

wordTof  tfie      S^^*  ^^^  ^^^  ^®  ^'^  ^^'^  J'  M*Gregor  afterwards,  to  wit,  <)n, 
■tatute,  bat       g^c.  at,  Sfc.  fraudulently  and  feloniously  did  embezzle  and  secrete 
positivo^iiega^  ^^®  ^^  ^<^"°  of  300/.  against  the  form  of  the  statute  in  such  case 
tiun  that  the     made  and  provided,  and  so  the  jurors  aforesaid  upon  their  oath 
propcrtJSthc  aforesaid,  do  say,  that  the  said  J.  McGregor  then  and  there,  to 
nuter,  as  in ,   ^t,  on,  Sfc.  at,  S^c.  feloniously  did  steal,  take,  and  carry  away  the 
larceny.*         ^d  sum  of  300/.  from  the  said  masters  and  employers  of  him 
the  said  J.  McGregor ^  on  whose  account  the  said  sum  of9(iOL 
was  so  taken  into  the  possession  of  him  the  said  J.  McGregor, 
being;  such  clerk  so  employed  and  by  virtue  of  such  his  employ- 
ment as  aforesaidi  against  the  form  of  the  statute,  S^c*  and  a^inst 
the  peace,"  tfc. 

Upon  this  indictment  the  prisoner  was  tried  at  the  Old  Bail^ 
Sessions  in  January  last  and  was  found  guilty,  but  the  judgment 
was  respited  in  order  thdt  the  opinion  of  the  Twelve  Judges 
might  be  taken  upon  the  indictment. 

Accordingly  the  case  was  argued  on  the  5th  otT^tuary  be- 
fore ten  of  the  Judges  {ahsentibm  ]>>rd  Kenyan  Ch.  J.  and 

Heath  J.)  in  the  Exchequer  Chamber. 

• 

(a)  Eotttled  «  An  act  to  (irotect  masters  bonds,  billst  notes,  bsnkm^s  dmfts  and 

against  embesslements  by  their  clerics  or  other  valuable  effects  and  securities;  and 

servants."  The  preamble  of  the  net  runs  whereas  dotibts  have  been  entertained 

thus  :  '<  Whereas   bnnlBers,  nnrrchants,  whether  the  erobeaaling  of  the  sanie  bj 

and  otiiers  are  in  the  course  of  their  deal-  such  servaiits*  clerks*  and  others  so  em- 

ingt'ntid  transactbns  frequently  obliged  ployed  bv  their  roasteTS-  amounts  to  le*- 

to  entrust  their  servants*  clerks,  and  per-  lony  by  tiio  law  of  England  ;**  the  act  nio- 

sons  employed  by  them  in  ihe  like  capa*  ceeds  to  enact  the  offence  as  stated  in 

city  with  reoeivini;,  paying,  ncgociatiog,  the  indictnient. 
,                   CBcbanging  or  tniu»ierriug  iiiuney ,  goods, 

•  And  sec  Re*  v.  Tatfhr,  post.  596.      Res  v,  Pertott,   8  M.  &  S.  379.     Bex  v. 
Johnson,  3  M.  &  S.  539.     Pioke  v.  Carringtont   2  B.  &  D.  399. 

Knowlyi 
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'Knowlff^  for  the  prisaner.  Tbifl'tfidii^esft  ^eaiiliet  bo  wip^  1809* 
ported :  for  the  c^ettce  with  which  it  professes  lot  dMuige  4h9  pri- 
soner isalariieoy ;  and  if  it  be  aiatoeay  thatoffevee  is  ootflnffi- 
xi^ndy alleged.  The  38  Gfeo.  3»  c.,85.  nfter  recitii^that  doubts  M'Gh^cob. 
bad  beeoeiitef  tfdaed  whether  the  embe^aling  of  money  eatms^ 
(to  0ery$nta^  olerka,  and  ^hera,  aiooutited  to  felony  by  tb^  Un^  of 
En^nd^  en^ta  that  if  any  servant  or  clerk  ibftUby  virtue  of  4^9 
^employxiieiit  receive  into  htt  possession  anyciuoaeyy  goe^;  4v.  in 
4he  name  of  or  on  the  sicoount  of  his  .i^aster  or  e>nploy^»  imd 
-shall  fraudnleatly  embea^le,  secrete^  or  moke'  away  with  the<sf||Bae, 
he.shiillt  bo  deemed  to , have  feloniously '^stolen  the  ^amolrom  hift 
master  or  employer  for  whose  ^se,  or  in  whose  name^  Qr;Qn  whose 
aooonnt  the  same  traa  delivered  to.  or  t^ej^  into  his  possession. 
The  Leg^latnre  there£iKre  having  ^expregsed  doubts  whether .^the 
stealing  under  the  pajttioulav  oircumstane^  st^d  .ipnouated  to 
felony  at  common  Jaw,,  it  must  now.be  taken  that  in  passipg}  that 
.^t  the  liegishitu^e  did^potcowder ,  it  m  mnountii^:.  tq  lelooy, 
Ji^ow  though  the  9ct  piiovides  that  .g^enders  of  thedp^cription 
.therein  stated  shall.be  deemed  to  h^e  felcNgiously  stolen,  it  does 
not  make  such  stealing  a  felooy  eo  non^ifte,  Fprwhereiter  a.stUr 
4ute.raise8  any  &ot  into  a  felpny  €o  nomine,  it  is  always  expressljr 
Idnaoted  that  such  fact  shall  be  deemed  a  felony,  or  that  the  ol^ 
£^er  shall  be  deemed  a  felon.  Thus  in  the  Coventry- aot»  SiM 
imd  33d.  Can  2.  c.  1. 1*  7.  it  is  said  that  persons  maliciously 
maiming  and  wounding  "  shall  be  and  are  hereby  declared  to  be 
felons." ,  So  it  is  provided  by  the  Black  Act,  9  Geo.  1.  c  31.  ithat 
offetiders  against  that  act  **  sb^U  be  adjudged  guilty  of  fel(^y." 
The  same  w<Nrds  are. used  in  the  7  Qao.  2.  i£^3l«  reqpectiiig  o& 
fenders  committing  assault  with  ihtent  to  rob.  But  the  e^t.iii 
questioii.  does  not  declane  eiUier  that  the  embeaaUng  sb^ll  be 
deemed' felony  c«r  the  offender  adjudged  a  felon ;  but  only  refers 
the  facts  to  a  class  of  felcmies  the  prc]>erties  of  which  lyre  well 
known  to  the  common  law,  viz.  to  the  class  of  laroeny,  and 
makes  apeison  under  certain  circumstaqces  a  larron  who  would 
not  have  been  so  before  (a).  The  legislature  intended  that  em** 
bezzUng  the  master's  property  by. the  servant,  should  from  that 
time  constitute  thaprime  of  larceny  and  no  other,  as  i^j)earsfrom 
the  doubts  expressed  in  the  preamble,  whether  it  amounted  to  fe- 
lony at  common  law,  and  from  the  consideration  that  in  the  few 

(a)  The  words  are  '*  shall  be  deemed  to  have  feloniously  stolen  ihe  same  from  his 
master,"  ^c, 

cases 
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1803.       eased  in  wliich  tbe  embesslement  of  the  property  of  others  has 

— ^ been  attempted  to  be  treated  as  a  felony,  the  only  question  has 

The  Kino  \^n,'  whether  it  was  larceny  or  not  ?  Thug  in  Rex  v.  Meen^ 
'M*Giiiooft.  1  Shaw*  58.,  a  case  is  cited  where  a  jonmeyman  who  had  em* 
bezsled  mcmey  received  for  his  master  and  left  it  in  his  chamber 
in  his  master*s  house,  and  being  discharged  entered  the  konse  in 
the  night  and  took  the  money  (rom  the  chamber,  it  was  held  to 
be- no  bwglary  because  the  taking  the  money  did  not  Anonnt  to 
felony,  that  is  to  larceny,  the  money  not  having  been  taken  out 
of  the  possession  of  his  master.  The  same  principle  seems  to  hare 
been  adopted  in  Res  v.  Bull  cited  in  Bazelei^a  case  (a),  2  Leach, 
960.  ed.  3.  This  construction  of  the  statute  is  fortified  by  the  ex* 
pression  '*  shall  be  deemed  to  have  feloniously  stolen  the  same," 
since  the  words  **  feloniously  stolen**  have  been  at  all  times  used 
by  the  legislature  to  describe  the  crime  of  larceny:  as  appears 
from  1  Ed.  6.  c.  12.  «.  10.,  and  ^Ed.Q.  c.3.,  8  EHz.  c.4., 
23  Car.  2.  c.  5.  t.  3.,  8  tVilL  6;  Mar.  c.  9.  s.  1.,  10  &  U  WUi.S. 
€.  28.  s.  1.,  12  Jnn,  c.  7.,  and  24  Geo.  2.  r.  46.  If  then  the 
felony  created  by  this  statute  be  not  an  embezzlement  or  felo- 
niously stealing  eo  nomine,  but  a  larceny,  it  ought  to  have  been 
described  as  such  in  the  indictment,  and  it  should  not  only  have 
been  averred  that  the  prisoner  feloniously  took,  stole,  and  Carried 
away  the  goods  in  question,  but  that  those  goods  were  the  pro^ 
per^  of  some  other  person.  **  I^urceny  -by  the  oommpn  law  is 
the  felonious  andiraudulent  taking  and  carrying  away  by  any 
man  or  woman  of  the  mere  personal  goods  of  another,  neither 
from  the  person  nor  by  night  in  the  house  of  the  owner,  SImii 
107.  So  in  1  H.  PJJ.  504.,  the  definition  of  Bracton  and  Brit^ 
ion  tt  adopted,  which  is,  **  fraudulenta  conirectaiia.  rei  aliena 
cum  animofurandi  invito  domino  citju$  res  iitafuerii.**  It  is 
tfierefote  of  the  substance  of  the  crime  of  larceny  that  the  diing 
stolen  should  be  res  aliena ;  and  it  is  laid  down  in  2  Hawk.  c.25. 
s,  00.>  that  '*  the  want  of  a  direct  allegation  of  any  thing  mate^ 
rial  in  the  description  of  the  substance,  nature,  or  manner  of  the 
crime  cannot  be  supplied  by  any  intendment  or  implication 
whatsoever."  If  it  be  said  that  the  crime  c(»nmitted  is  described 
in  the  words  of  the  statute,  still  if  the  crime  created  by  the  sta< 
tute  be  larceny,  it  must  be  described  as  such. 

Best  Serjt.  for  the  prosecution.    This  is  an  indictm^it  on  a 
statute,  and  where  a  particular  offence  is  created  by  a  statute  it  is 

(a)  Which  case  gave  rist:  to  tbe  passing  of  the  39  Geo*  3.  c,  85. 

sufficient 


The  KiK« 


IN   TIIR  FORTY-SRCOND  YbaH   OP  GEORGE  III.  109 

sufBcient  to  follow  the  words  of  that  statute  in  describing  the       180BL 

offence.    Now  the  indictment  in  the  present  case  states  all  those 

circumstances  attending  the  transaction^  which  under  the  proyi-  ^ 

sions  of  the  act  constitute  the  offence.    It  is  true  that  to  oon-    lf*Ossoos. 

stttute  the  crime  of  larceny  the  property  taken  must  belong  to 

some  person;  but  there  is  a  great  di^erence  between  larceny  at 

common  law  and  the  offence  created  by  this  statute,  which  is  a 

new  offence.    Where  indeed  an  act  of  Parliament  declares  that 

if  a  larceny  be  committed  uhder  particular  circumstances,  the 

punishment  shall  be  aggravated,  there  it  remains  a  larceny  at 

common  law  and  must  be  treated  as  such  in  the  indictment, 

Qut  here  the  Legislature  considering  that  those  circumstances 

which  by  the  act  in  question  are  now  declared  to  amount  to  lar- 

oeny,  did  not  before  that  statute  amount  to  that  offence,  have 

in  terms  described  the  circumstances  which  should  for  the  future 

be  punished  as  larceny,  and  have  therefore  created  a  new  offence 

and  not  adapted  a  new  punishment  to  an  old  offence.   If  indeed 

this  offence  had  been  larceny  before  the  act,  an  offender  would 

have  suffered  the  same  punishment  before  the  act  as  he  now  re* 

ceives  under  the  provisions  of  the  act,  and  the  whole  enactment 

would  have  been  nugatory. 

At  the  Old  Bailey  Sessions  in  Jpril  following  Thompson  Ba- 
ron delivered  the  opinion  of  the  Judges  that  the  indictment  was 
defective  for  the  objection  taken  by  his  Counsel ;  for  that  the  new 
offence  created  by  the  act  of  Parliament  being  a  larceny,  it  must 
be  described  in  the  indictment  as  such  and  with  all  the  proper* 
ties  of  a  greeny.  (<i) 

(«)  Note*  this  wai  the  optnioi\,of  aeon-      not  unuilnMUi.  Lbrd  Alvanley  Cli.  J*  was 
•idenble  majority  of  the  Judges ;  though      of  opi nion  that  the  iudictnieut  was  good. 


Larkins  V.  Larkins.  (a) 

rPHR  following  certificate  has  been  sent  to  the  Lord  Chancellor,  ^^^^l  /fe;^ ,  /Ja^ 

This  case  has  been  argued  before  us,  and  we  are  of  opinion     ;  /i/CA  ^ 
that  the  devise  of  the  estate  in  Middlesex  to  John  PoMcall  Lar^     ^    ^ 
hint  and  Samuel  Enderhy^  to  whom  together  with  George  Smith 
the  said  estate  was  devised  as  joint  tenants  in  trust  to  be  sold» 
was  not  revoked  by  the  testator's  having  struck  out  the  name  of 
the  said  George  Smith  after  the  execution  of  the  said  will. 

Alvanley. 

G.  ROOKB. 

A.  Chambrb. 

(«)  Vid.aNlei  p.  IS. 
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t 

REiGfUtA  GENERALIS. 

Fridnf/,  12th'fVArfwry.  It  is  ordered  that  firom  hencefbrth^ 
alt  afrgumcfnts  upon  demnrrers  and  other  arguments  in  this  Court 
be  heard  on  Mondays  and  Thursdays  only. 

Alvanlby; 

G.  ROORB. 

A.  Chambrb. 
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CASES 

AKGUED  AKD  DETERMINED 

IN 

THE  COURTS  OF  COMMON  PLEAS, 

IN 

Easter  Term, 

In  1]ie  Forty-second  Year  of  the  Rei^  of  George  III. 


1992. 

> 

•  <        ^    ♦ 


D 


jURiNO  the  Easter  Vacation  the  Right  Hon.  Uoyd  Lord 
Kenyan,  Lord  Chief  Justice  of  the  Court  of  King* t  Bench, 
died  at  Bath. 

Sir  Edward  Law  Knight,  His  Majesty's  Attorney  General, 
succeeded  to  the  situation  of  Lord  Chief  Justice  of  the  Court  of 
Kiiif^i  Bench,  and  was  created  a  Peer  of  the  United  Kingdom  of 
Great  Britain,  and  Ireland  by  the  title  of  Lord  EUenboroughp 
Baron  of  Etlenborough  in  the  county  of  Cumberland. 

The  Hon.  Spencer  Perceval,  Solicitor  General  to  His  Majesty, 
succeeded  to  the  office  of  Attorney  General. 

And  Thonuu  Manners  SuttonBsq.  Chief  Justice  of  the  North 
Wales  Circuit  and  Solicitor  General  to  His  Royal  Highness  the. 
Prince  of  Wales,  was  appointed  Solicitor  General  to  His  Ma- 
jesty, and  was  knighted. 


Buckler  v.  Rawlins.  Mo^m. 

'X'his  was  a  rule  calling  upon  the  Plaintiff  to  shew  cause  why  If  mi  appear 

the  judgment  signed  in  this  action  should  not  be  set  aside  ^Ji^tbeoMie 
for  irregularity.  of  on  agent  to 

It  appeared  that  the  Defendant  hadgiven  awarrantof  attorney  furUe^dc^d- 
to  Mr.  CharUs  Arnold,  an  attorney  of  this  Court,  to  defend  the  «»*•  ^^I^S 
action,  that  Mr.  Arnold  had  employed  Messrs.  CardaUf  Ualward  ^^  in  the 

name  of  the 
latter,  and  the  plaintiff  thereupon  enter  op  judgment  for  want  of  a  plea«  the  Coart  will  »et  aside  tiiat 
judgment  for  irregularity. 

and 
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1802.       and  Spear,  also  attornies  of  this  Court,  as  his  agents  in  the  cause; 
'    '   ■  "      that  Messrs.  Cardale^  Halward  and  Spear  had  given  an  under- 
BvcKLza      taking  to  appear,  and  in  pursuance  of  that  undertaking  had 
Rawmns.     entered  an  appearance  for  the  Defendants  in  their  own  names ; 
that  they  afterwards  obtained  time  to  plead,  and  before  the  ex- 
piration of  such  time  delivered  a  plea,  in  which  it  was  stated  that 
the  Defendant  by  Charles  Arnold  his  attorney  came  and  defended 
the^  wrong  and  injury  when,  i^c.  though  the  plea  was  indorsed 
CardaUf  Hat  ward  and  Spear ,  agents  for  Arnold:  that  a  plea 
was  afterwards  demanded  by  the  Plaintiff,  and  no  other  plea 
having  been  delivered  the  Plaintiff  signed  judgment. 

Shepherd  and  Best  Serjts.  shewed  cause  and  contended  that 
the  plea  was  irregular  and  therefore  the  judgment  was  warranted^ 
for  that  as  the  appearance  was  entered  in  the  name  of  Cardale, 
.  y  Hahvardand  Spear,  it  was  not  competent  to  the  Defendant  to 

deliver  a  plea  in  the  name  of  Jrnold,  without  an  order  for  leave 
to  change  the  attorney ;  that  the  circumstance  which  had  been 
stated  that  Messrs.  Cardale,  Halward  and  Spear,  were  only  the 
agents  of  Arnold,  could  make  no  difference  since  they  bad  en- 
tered the  appearance  in  their  own  nanies  without  making  any 
mention  of  the  principal ;  and  that  although  Mr.  Arnold  might 
have  received  a  warrant  to  defend  from  the  Defendant,  yet  the 
jPlaintiff  could  know  nothing  of  that  circumstance  and  ought  not 
to  be  affected  by  it. 

Cockell  Seijt.  contrd  insisted  that  the  Plaintiff's  attornies  in 
this  case  had  adhered  to  the  uniform  practice  both  of  the  King's 
Bench  and  of  this  Court :  as  to  the  former  of  which  he  referred 
to  a  certificate  of  the  Master  of  the  King^s  Bench,  and  as  to  the 
latter  he  was  confirmed  by  the  officers  of  this  Court. 

The  Court  understanding  that  it  was  the  constant  practice 
where  agents  are  employed  for  them  to  enter  an  appearance  in 
their  own  names  and  afterwards  to  deliver  a  plea  in  the  name  of 
their  principal,  thought  the  judgment  irregular,  and  observed 
that  if  the  Plaintiff  had  thought  proper  to  search  he  would  have 
found  that  the  warrant  of  attorney  was  given  to  Arnold. 

Rule  absolute,  (a) 

(a)  Shepherd  Serjt.  on  the  next  day  re-  nies  when  they  apfiear  as  afeetiti  to  fltat« 

ferrcfl   to  the  Appcaraiire-hook,  which  that  drcunistaiice  in  the  precipe  from 

ooiitttuied  many  entries  of  appearaiices,  which  the  np|>carance  is  made  out  by  the 

wherein  it  was  expressed  that  the  attor-  officer ;  which  liad  not  been  done  inihia  * 

nics  appcar«d  as  agent:»  and  not  priiici-  ca.ve.     But  the  Coart  adhered  to  their 

pals,  and  nr^ed  that  it  appeared  ftum  former  opinion, 
these  entries  to  be  the  practice  lor  attor' 
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M'CoNN  ELL  V.  Hector.  irayioth. 

nPiiis  was  an  action  of  trespass  de  honis  asportaiis  directed  by  a  commitsioa 
^  the  Lord  Chancellor  for  the  purpose  of  trying  a  question  of  2„^i"^*t|„ 
bankruptcy.  The  Defepdant  pleaded  the  general  issue  and  two  petition  of  ii.» 
special  pleas»  ia  the  first  justifying  the  taking  under  the  statute  j^  |(^nUn 
13  £/»..  c.  7.  and  in  the  second  under  the  statute  1  Jac,  1.  c.  15;  EngUmd  for  a 
To  both  the  special  pleas  the  Plaintiff  replied  De  injari&  sua  pro^  umiciraiS  hit 
prid  absque  tali  causi.  pannefsB. 

The  cause  was  tried  before  Lord  Jlvaftlejf  Ch.  J.  at  the  Guild-  SHtiA  suIh 
hall  sittings  after  last  Bilary  term  when  a  verdict  was  found  for  j^cts,  but  mi- 
the  Plaintiff,  with  liberty  for  the  Defendant  to  move  the  Court  rying'oB  tnMte 
to  set  that  verdict  aside»  if,  under  the  following  circumstances  inueBcny** 
they  should  think  the  commission  of  bankruptcy  upon  which  the  noi  iMtup- 
Defendant  relied  was  valid.    The  commission  issued  on  the  pe*  P*''^^* 
tition  of  the  Defendant  who  was  resident^  in  England  upon  a 
debt  due  to  himself  and  his  two  partners  Alexander  Reid  and 
Janui  Hector^  subjects  of  this  country,  but  resident  and  carrying 
on  trade  at  that  time  at  Flushing,  a  port  belonging  to  the  ene- 
mies of  this  country. 

Be$i  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  be  had,  contending  that  ^ 
Aough  it  was  true  that  if  the  debt  upon  which  the  petition  issued 
was  such  as  could  not  be  sued  for  at  law  it  would  not  be  sufficient 
to  support  the  commission,  yet  as  all  the  three  joint  creditors  were 
British  subjects,  the  mere  circumstance  of  two  of  them  bring  re- 
sident and  trading  in  an  enemy's  country  would  not  bar  their 
right  to  recover ;  for  that  in  the  plea  of  alien  enemy  it  is  neces- 
sary to  aver  that  the  Plaintiff  was  bom  out  of  the  King's  allegi- 
ance {fl\  and  that  he  was  adhering  to  the  King's  enemies,  nei- 
ther of  which  circumstances  could  have  been  alleged  in  this  case : 
that  the  right  of  a  natural  bom  subject  of  the  King  can  neither 
be  forfeited  by  time  or  place,  but  only  by  his  own  misbehaviour, 
1 BL  Com.  371.,  and  that  as  there  was  no  pretence  for  saying  that 
the  two  persons  who  were  resident  at  Flushing  had  so  adhered 
to  the  King's  enemies  as  to  be*  guilty  of  treason,  they  had  not 

(a)  See  the  opinion  of  Eyre  Cb.  J.  in      that  it  b  nol  necciMry  to  stnte  the  birth 
the  CMe  of  Sparrenburgh  v.  Bannetifnef      of  ilie  \j9ity  in  the  plea  of  alien  enemy. 
mmitt  vol.  8.  p.  167.  from  which  it  seems 

*  And  ice  Bnmlej  r,  Haultine,  1  Caropb.  75.  O'Mealey  v.  WiUtm,  1  CampU 
46t.  HmgeH^m  ▼.  Rod,  1  M.  &  S.  567.  Bell  v.  Reid,  1  M.  &  S.  786.  Rohertt  v. 
Hard^,  3  M.  h  8.  533.  Fayle  v.  BourdUhn,  3  Tannt.  546.  Williami  ▼.  PatUmt, 
7  Taunt.  439. 

VOL.  III.  I  forfeited 
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.1882.  forfeited  their  ri^ht  to  maintain  an  action  for  the  debt  upon  which 
— —  the  commission  was  founded. 
, M<Co^BtL  Lo^j  Al VANLB Y  Ch.  J.  Most  certainly  every  natural  bom 
tf  tcxoK.  subject  of  England  has  a  right  to  the  King^s  protection  ib  loi^g 
as  he  entities  himself  to  it  by  his  conduct ;  bttt  if  he  lire  in  an 
enemy's  country  he  forfeits  that  right.  Thotfgh  these  persons 
may  not  have  done  that  which  would  amount  to  imamm,  yet  thore 
is  an  hostile  adherence  and  a  cofmmercial  adherence ;  and  I  de 
not  wish  to  hear  it  argued  ihkt  a  pefion  who  lives  ^nd  sanies  on 
trade  under  the  protection  and  for  the  ben^t  of  Bia  hostile  iMe» 
and  who  is  sa  fiur  a  merchant  settled  in  that  state  that  his  jpoods 
•  would  be  liable  to  confiscaition  ki  a  court  of  prisse, '  is  yet  to  hia 
considered' as  entitled'  to  sue  as  an  EnglM  subject  in4Ui  £i»gfis4 
court  of  justice.  The  question  is,  whether  a  man  whorerides 
under  the  allegiance  and  protection  of  an  hostile  slal^  fot  ill 
commercial  purposes,  is  not  to  be  considered  to^l  ci^*  p«HpoMB 
as  much  an  alien  enemy  as  if  he  were  bbm  there?  If  we*#^pe 
to  hold  that  he  was  iiot)  we  must  contradict  all  the  motfam  ^au- 
thorities upon  this  subject.  That  an  EfiglkhnUmn,  from  ^(rtMni 
France  derives  all  the  benefit  which  -can  be  deriv^  from'^a  nitft* 
ml  born  subject  of  France,  should  be  entitled  to  more  right  thaa 
a  native  f^enchmaA  would  be  a  monstrous  propositioB.  *While 
the  Englishman  resides  in  the  hostile  country,  be  is  a  sabjeet  of 
that  country,  and  it  has  been  held  that  he  is  entitled'  to  ilt  the 
imvyeges  of  a  neutral  country  while  resident  in  a  nentzal  oottn- 
try  (a).  I  cannot  therefore  entertain  sufficient  doubt  upon  Ibis 
subject  to  grant  a  rule  to  shew  cause. 

RoOKE  J.  I  think  we  ought  not  to  grant  a  rule  to  dbew  cause. 
It  is  well  known  that  if  an  alien  enemy  be  residing  hefe  binder 
the  King's  protection  he  may  sue ;  but  if  an  Engtithmofihe 
dent  in  an  hostile  country  -the  Kii^g"  cannot  enable  'htm  to 
The  reason  of  the  disability  of  the  person  residing  inun  eneimy*« 
country,  is,  that  the  fruits  of  the  action  may  not  be  remitted  to 
an  hostile  country,  and  so  furnish  resources  against  this  countiy. 
For  that  purpose  the  case  of  an  E/fglishman  residing  abroad  does 
not  differ  from  any  other  person.  I  am  of  opinicm  therefore  that 
the  petitioning  creditor  could  not  have  maintained  an  action  in 
this  country  for  that  debt  which  is  the  foundation  of  the  coiomis- 
sion,  and  consequently  that  the  commission  cannot  be  8u{>^ 
ported. 

(a)  Marryatt  v.  Wilson^  ante,  Yol.  1,  p.'  450. 

CJFIAMBKB 
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Chawbrb J.    Ileiriea  pf  aKen  enemy  is  either  in  barer  I8C6. 

alMteHent  of  the  aetion.    Thoagh  i  dk>  net  eontroTert  what  is  * 

laM  down  in  geoenil  terms  in  BfackUon^f  CommeNiaHea,  yet  I  ^'^^"^^i* 

tktek  ttumy  dislinetions  arise  out  of  that  general  piopo$itMn»  and  Hfto««m. 
I  have  no  idea  Aat  the  present  commission  can  be  sappoorted. 

Btsi  took  notiiing  by  kb  motion* 


Coii[3^U  AdiDinistriitQr  of  Comber  v.  Hardcastle       Miqrtouu 

and  Another. 

•'T'hiS  was  an  action  of  assnmpsit bronglit  by  the  Plaintifir  in  his  jj^jj? i™** 
character  of  administrator  on  a  special  agreement  for  ike  tor  upon  acoii- 
delhrery  of  tallow  entered  into  by  the  Defendants  with  the  intes-  ^^ct  made  with 
tatein  his  Kfetime.     On  the  trial  of  the  cause  a  verdict  having  And  aMicnod 
been  ftmnd  for  the  Defendants,  a  rule  nisi  was  obtained,  catling  ^}^^^'^ 
upon  the  FlmnffiFand  Robert  Moaie,  Samuel  Morgan,  and  Tho^  wboMbondlt 
HUM  Pickari^  to  shew  cause  why  it  should  not  be  referred  to  the  Jf««^on^ 
Frotnonotary  to  tax  the  Defendant's  costs  in  tlie  cause,  and  why  appeuing  that 
the  costs  so  taxed  should  not  be  paid  to  the  Defendants  by  the  {J||^*^J^ 
ntfntiffor  by  the  said  R.  M.,  S.  M.,  and  T.  P.    This  rule  was  niUlad  with  the 
obtained  upon  an  affidavit  stating  that  at  the  trial  it  was  admitted  {^''pi^ff'^ 
that  the  said  R.  JIf.,  S.  M.,  and  T.  P.,  were  the  persons  for  ami/.  5. and 
whose  benefit  the  action  was  brought,  and  that  wlfan  the  com  llUlJSdJ^^ 
tract  upon  which  the  action  was  founded  was  prodticed  in  evi-  ficd  by  the  lat- 
dence,  it  appeared  by  an  indorsement  thereon  that  it  had  been  diet  bring ^"^ 
assigned  by  the  Plaintiff  to  the  said  R.  M.,  S.  M.,  and  T.  P^  f»«id  for  the 

Defendant.  fliA 

who  succeeded  to  the  intestate's  business  and  premises  upon  his  ctmn  made  an 
death,  and  that  it  also  appeared  in  evidence  that  the  said  con-  ^f  ^  ^^ 
tract,  with  the  privity  and  consent  of  the  said  R.  M,,   »S.  Jf.,  Uiacotu.*'*^ 
and  7*.  P.,  or  one  of  them  (a),  had  been  annulled. 

Best  Seijt.  shewed  cause,  and  insisted  that  according  to  the  case' 
of  TattersaU  v.  Grooie,  ante,  vol.2,  p. 258.  (6),  the  Plaintiff  hav- 
ing  sued  in  his  character  of  administrator  on  a  contract  made  by 
the  intestate  in  his  lifetime,  and  which  therefore  could  not  be  put 
in  suit  by  the  Plaintiff  in  any  other  character,  could  not  be  called 
upon  to  pay  costs,  and  that  the  other  persons  upon  whom  the 
rule  fiiri  was  made  in  the  alternative  could  not  be  affected  by 

(m)  tt  also  appeared  from  Lord  AlvaH"      page. 
Icy  I  notes  that  the  pluiniiff  himself  had  (6)  Citi«d  and  confirmed  in  Cooker. 

iribandoaad  the  contract.    See  the  next      Lueat,  S  Eatt,  395. 

•  And  see  Zaehariah  ▼.  Page,  1  B.  &  A.  386.  Barnard  v.  HtgdoH,  5  B.  &  A.  SISI 
Shaw  ?.  MawfielH,  7  Price,  709— 71 4. 
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1802L       of  opiiiioii  that  we  ought  to  make  an  order  apoQ  liie  Pkintiff  to 
pay  these  costs. 

Chambrb  J.  I  am  of  the  same  opinion.  Witfi  respect  to  the 
case  of  IVilton  v.  Hamilton  which  has  been  oited»  the  actiolp  was 
fairly  brought  by  the  executrix  in  respect  of  an  interest  claimed 
as  due  to  the  testator's  astate ;  and  though  it  were  eooiKpetent  to 
either  of  the  other  two  persons,  who  were  jointly  interested  with 
^  testator,  to  have  brought  the  action,  yet  as  the  action  was 
bufi&Jide  brought  by  the  ocecutrix,  who  had  a  right  so  to  do  for 
the  benefit  of  the  estate,  there  could  be  no  pretence  for  maLing 
her  pay  the  costs.  The  case  of  TeUtersally.  Groote  proceeded 
entirely  upon  the  construction  of  the  statute  respecting  costs* 
But  here  the  case  is  quite  different.  A  complaint  is  now  made 
against  the  Plaintiff  of  a  fraudulent  abuse  of  the  process  of  the 
Court  in  lending  his  name  io  other  persona.  This  is  a^  groaa 
fraud.  And  what  is  there  in  the  statute  of  costs  which  prerenta 
the  Court  from  punishing  the  Plaintiff  for  such  misbebaviaur  ? 
Per  Curiam^  In  drawing  up  the  rule  let  it  be  referred 

to  the  Prothonotary  to  tax  the  Defiaisd- 
ant's  costs,  and  let  it  be  oxtered  that  Ihe 
Plaintiff  do  pay  the  same.  The  jUflg- 
ment  must  be  enteared  without  coits. 


Mag  loih.  Winder  v.  Wood. 

Thejttd^ent     A  RULB  having  been  obtained  to  shew  cause  why  the  judg* 
action^and'the  mcnt  in  the  original  action  between  these  parties^  as  Veil 

judgnienu  in     as  the  judgments  in  the  actions  against  the  bail,  should  not  be 

the  actions  ^      • « 

RgHinstUiebdl  set  aside;. 

miiv  be  aet  Vau^han  Seijt.  objected  that  the  rule  had  been  obtained  upon 

tftotfoii  and       ouo  motiou  Only,  and  one  affidavit  entitled  in.  the.original  action^ 
®"®  ,*5^*^J5     whereas  he  contended  there  ought  to  have  been  several  motions 

entitled  in  the  ,  i     /ej      .^  ® 

original  action,  and  Several  affidavits. 

But  The  Court  were  of  opinion  that  the  rule  had  been  obtained 
according  to  the  usual  practice ;  and  that  if  the  judgment  in  4]|^ 
original  action  failed  the  subsequent  actions  must  fail  also, 

Baylen  Serjt,  for  the  Defendant. 
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Richardson  v.  Goss.  ibyitih. 

rPROVBR  for  goods.  ^.oTKdieMlJc 

ThiB  cause  was  traed  befor&Lord  A^ran/eyGb.  J.  at  the  for^rfST? 


GadldiaU.  Sittkigs  after  last  MichaefmasTena,  when  the  fioUow-  <mier  of  B.  : 


bcf  ire  their  a> 


wrote 


ia;;^  faota  appeased  in  evidence.    The  gieods  ia  question  (con-  ^^^  ^ 
sistiiig  ofi  11^  hams  and  25  odes  of  bacon)  were  diipped  by  the  tosajtbathe 
Vknidffy  who  was  a  dealer  in  bacon  and  hams  at  Newftisi/e^  on  'dfcaiwta»m, 
boasd  Ibe  Formosti^  directed  to  a  person  of  the  name  of  WUmn  vAmoM  not 
in  LaaioHy  by  whoan  tfiejr  had  been  ^ordered.    On  the  1st  of  ^SSontbdr 
JuirelSOl,  Wilson  wrote  and  sent  the  following  l^er  to  *'"«*^"''^„J„^*''^ 
VUntiff  at  Nementk.  •   ^  This  serves  to  acqnaint  yon  that  g^er^  answer, 
from  a  heavy  disappointment   I    am  deprived   answering  my  ^'^hon^Mfki^ 
eagagemeats.    It  is  diBtressing  to  say  I  am  under  the.  necessity  the  goods,  but 
to  refase  my  acceptances,  the  more  so  as  your  acoonnt  is  ^'!'Tv'*^'^|« 
beaviest  I  have.     This  anibreseen  asddeni  is  caused  by  the  forhondmh 
emhai^o  in  the  BoMe.    I  flatter  myseff  by  having  tiois  I  shaU  ^^""^  ^^J^^ 
samsttni  my  dtffieulty,  but  if  that  cannot  be  allowed  I  must  give  the  wharf  of 
every  thing  I  have  ia  satisfying  my  creditors.    I  have  received  ^^^*^^\^ 
the  4  hogsheads  per  Nep^pne^  Purkimim,  hU  shtill  md  afflyfor  the  mean  Uom 
<ib  9»hogik€adt  by  the  Fonaosa.    litde  did  I  think  this  would  ""J^^'J^ 
bwc  been  the  case,  .or  I  vrouU  never  haive.  ordered  any  goods  sMpped  for  B. 
fwm  you. .  Nevertheless  if  I  meet  with,  candour'  and  Patience  •  {]f^|j,[||2^ 
I  shall  be  able  to  surmomit  all  my  difficulties."    This  l^ter  kept  till  sent 
reached  the  Plaintiff  at  Noraifl/e.  on  the  Sd  of  Jtrae,  aod  by  [e^d^rfng^'the 
return  of  post,  m.  the  4th  of  Juits,  the  Plaintiff  wrote^to  WiUon  ftt^ht  and 
saying,  **  if  I  find  you  an  honest  man  you  shall  have  every  indul- ;  foMST mds» 
gence  from  me,"  bnt  making  no  mention  of  the  goods  on  board  andKquiring^ 
theJbrsMMi.  As  soon  as  the.arrangemeni  of  his  concerns  would  t^m^wbich 
pannit  thelMaintiff  set  off  from  flemcaiHe.to  London,  and  arrived  ^»  refused 
(M  the  evening  of  tlje  7th  oiJutne.  Previous  to  the  letter  of  the  jM/mem^f  a 
Isi  cfJume^  viz.  on  the  29d  of  May,  Wikon  had  directed  the  De*.  f^^^^^ 
feadant,  at  whose  whasf  goods  were  usually  landed  for  him  and  c.  for  wharf- 
kept  till  salt  for,  to  receive  the  goods  coming  by  the  FormotOf  ^i  ^^  ^^^ 
send  had  accompanied  hisdireetions  by  an  order  to  thq  Captain  of  hcvweea  A. 
iksFormom,  in:  the  usad  form,  to  deliver  them  to  the  Defendant  ^  ^i^"^ 

been  rescindea 

previous  to  the 

^TF^ral  of  the  goods  C.  hud  no  right  to  retiiin  against  /f.  for  a  geperai  balance  dae^o  him  from  B.* 

Stmiite,  ihui  the  t:'uods  were  no  lunger  in  tramilu  when  arrived  4t  the  wharf  of  C,  where  the  goods 

of  it.  wate.  UMially  Undied  and  ktpL 

*  And  sec  Rou/c  v.  Pickford,  8  Taunt.  83. 

or 
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1802.  or  bearer.  Wilson  was  indebted  to  the  Defendant  to  aconnder- 
able  amount  on  a  former  account,  as  well  as  for  the  freight  and 
chai^pes  of  the  goods  in  question,  which  arrived  at  his  wharf  oa 
Cost,  the  4th  otJunCp  and  which  the  Defendant,  not  having  been  in- 
formed by  Wilion  of  the  letter  of  the  1st  of  June  to  the  Plaintiff, 
paid.  The  Plaintiff  on  his  arrival  in  London  demanded  the 
goods  in  question^  and  tendered  to  the  Defendant  the  fiwight 
and  charges ;  but  the  Def«ndant  refused  to  deliver  them  up  un^ 
less  upon  payment  of  the  general  balance  due  to  him  from  Wil^ 
ion.  The  jury  found  a  verdict  for  the  Plaintiff;  but  liberty  was 
reserved  to  the  Defendant  to  move  to  have  that  verdict  set  aside 
and  a  verdict  entered  for  himself,  if  the  Court  should  think  Urn 
entitled  thereto  in  point  of  law« 

Accordingly  n  rule  nut  for  that  purpose  having  been  obtained 
in  the  course  of  last  term. 

Boy ArySerjt.  shewed  cause.  The  present  verdict  may  be  supi 
ported  upon  two  grounds.  1st,  That  the  goods  in  question  before 
they  came  to  the  possession  of  the  vendee  were  stopped  in  tramUA 
by  the  vendor :  2dly,  That  the  contract  having  been  leaoinJird 
by  the  consent  of  the  parties  before  the  goods  came  to  die 
wharf  of  the  Defendant,  the  property  in  them  revested  in  the 
Plaintiff,  and  consequently  the  Defendant  has  no  lien  upon 
them  but  for  the  amount  of  the  freight  and  chayges.  With 
respect  to  the  1st  ground  it  is  to  be  observed,  that  till  the  inivd 
of  the  goods  at  the  Defendant's  wharf  they  were  moat  cleaily 
in  tran^ii&t  and  that  the  mere  landing  them  at  the  whaif  doea 
not  put  an  end  to  the  irannius^  since  the  wharf  of  the  Defimdant 
was  not  the  ultimate  place  of  their  destination.  That  the 
right  of  the  vendor  to  stop  in  tranntA  is  not  put  an  end  to  by 
delivery  of  goods  to  an  agent  appears  ftcm  the  case  of  Hianto'T* 
Dm/,  cit,  3  7'.  R.  406,  where  a  delivery  to  an  inn«keeper  on 
their  way  to  the  vendee,  was  held  not  to  affect  the  vendoi^s  right, 
though  the  inn-keeper  had  informed  the  vendee  of  hii  receipt 
of  the  goods  fbr  him,  and  actually  sent  them  to  a  quay  to  be 
shipped  on  account  of  the  vendee  in  obedience  to  his  orders,  but 
being  too  late  to  be  shipped,  they  were  sent  back  to  the  inn^ 
keeper,  and  afterwards  claimed  by  the  vendor,  [The  Court 
seemed  to  incline  against  the  Plaintiff  upon  this  point,  because 
Wilson  appeared  to  have  used  the  Defendant's  wharf  as  his  own 
warehouse,  and  expressed  a  wish  rather  to  hear  the  second  point 
argued,]     fVihon  having  proposed  to  the  Plaintiff  on  the  1st 

Of 
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otJune  viieh  the  goods  were  oortaiiily  ffi  tnmiii&  that  tbeoon*  }M8; 
tract  should  be  rescinded,  and  the  Plaintiff  having  acceded  to 
that  proposal,  the  goods  most  be  considered  as  having  retested 
in  the  Plaintiff  fn»n  the  1st  otJune*  That  it  was  competent  O^m* 
to  Wihou  to  i^escind  the  contract  nnder  the  clkoumstances  in 
which  he  stood  appears  dearly  from  AMu  v.  Bamick,  1  Sir. 
166.  the  decision  of  which  case  has  been  oniformly  approved,' 
though  the  reasons  on  which  the  jadgment  proceeded  have  been 
sometimes  impngned;  asin  Harmon  v.  FUksr^  Cowp^  125.  and 
NimteY.BaU,2Easi,  124.  That  case  decides  that  although 
the  goods  reach  the  vendee,  yet  if  he  refuse  to  accept  them» 
such  refusal  will  have  the  effect  of  rescinding  the  contract  from 
the  time  of  the  refusal,  though  the  assent  of  the  vendor  is  not 
given  till  afterwards.  InAecoMeof Salient.  Field, 5  T.R. 211. 
wbere  the  contract  was  rescinded  by  a  countermand  of  a  prior 
Older  of  the  goods  by  the  vendee,  the  jui  terin  had  as  in  this 
ease  intervened,  for  the  goods  had  been  attached  in  the  hands 
isi  the  vendee's  packer*  Immediately  on  the  receipt  of  lfibom*§ 
letter  the  Plaintiff  came  up  to  town,  and  the  first  thing  he  did 
was  to  demand  bis  goods  from  the  Defendant ;  if  there  was  no 
positive  assent  therefore  to  the  rescinding  of  the  contract  by  the 
Plaintiff,  still  his  conduct  evinced  that  assent  most  qneqoivoi* 
eally.  If  then  the  contract  were  rescinded  from  the  1st  of  Jinie, 
when  the  goods  arrived  at  the  Defendant's  wharf  they  were  (ha 
property  of  the  Plaintiff  and  not  of  fVibtm,  consequently  the 
Defendant  could  have  no  Uen  for  the  g^ieral  balance  due  from 
the  latter,  and  this  defence  must  be  considered  as  an  attempt 
on  his  part  to  discharge  the  debts  of  IVUtan  with  the  Plaintiff^a  , 
property. 

Skqierd  Seqt.  in  support  of  the  rule.  The  Defendant  hav<< 
ing  a  lien  for  Us  general  balance  upon  all  gonads  betonging  to 
Wilton  which  should  come  into  his  hands,  and  having  received 
the  goods  in  question  from  Wiiaon  under  an  order  given  to  him 
for  that  purpose,  he  has  in  fact  received  them  in  the  nature 
ci  a  pledge.  Now  no  case  can  be  stated  in  which  the  vendee 
of  goods  has  been  allowed  to  rescind  the  contract  so  as  to  divest 
the  rights  of  a  third  person,  So  many  observations  have 
been  made  upon  the  case  of  Jikin  v,  Barmek,  that  it  cannot 
be  considered  of  any  very  great  authority ;  and  indeed  that 
case  goes  no  further  than  to  determine  that  where  the  vendee 
offers  to  rescind  the  contract  before  he  has  done  any  act  to  give 
any  right  in  them  to  a  third  person,  and  that  offer  is  accepted 


Bie#A«^oii 
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»    • 

ftBf\  •  bf  IhtfveiiDbv,  the  pnOpertymtiw  goods  knvested  iatbekilte^* 
Witlrhsspect  to  SifU  v*.  FUld,  the  ooniractsui  betveestbeiMr* 
tie«  iiM»  detemubed  to  1mm  been  nsciaded  before  Hm  gpedn 

0«»8.'  c&meiiite  the  bands  of  the  paoker :  but  in  Aet  cara  the  paeket 
cKbiaied  iKi  lieii ;  eensequently  the  case  affimki  mo  gmnmi  for 
deoiding^  agauwt  the  lieo  oft  the  Defendaat.  Ib  ik»  late  caie>  ef 
NeMi9  V.  Ball,  the  Canti  of  Km^s  Beneh  deckled  aganst  the 
dtteiapt  ef  tie  ^randee  to  vescind  Ae  centrael  after  the  goode» 
bad  once  been  receited ;  fer  though-  it  vae  befcve  the  act  of 
baaricfvptcy,  y^t  being  in  coatemplatioii  ef .  it,  the  attempt  wae 
betd  toid.  in  Ihia  case  the  Plaintiff  demee  hb  right  ta  lak^ 
boek  the  goods  under  the  letter  of  the  1st  of  Juue^  that  ia  nqdap. 
a»  act  of  H^iboit  before  the  delivery  of  the  goods,  but  net  com* 
nranicated  to  the  Defendant  The  attempt  therefore  to  reaciad 
the  eoatiact  on  '  the  part  of  Wilson  was  a  aecnt  aat  in  ftaadk  eC 
the  Deifeddant,  who  reeeired  the  geoda  upon  the  fcith  ef  the 
lien  fAr  the  general  balanM  of  acobunti.  Bad  the  ciienwatnaee 
been  eoiJinniHioaited'to  the  Defendant  before  die  delirevy  kwouM 
haife  been  oAorwise :  and  poasibly  the  Defendant  wa3  ittdveed 
to fotheararrestiag  Witmn  Rfi  the  debts  dhue  to  hfan  vpoa  Iher 
expe^tion  ef  diaehargiag  tlie  balanee  b;  the  goods  dbeeted  to. 
hh  wharf.  The  whole  therefore  of  the  Plaintiff's  claim  is  made 
thKmgb  aa'aH  dome  by  Wibon  in  fraM  ef  the  Defendant.  It 
nmy  be  observed  norebver  thai  the  answer  of  the  Flaitttiff  te 
Wiboe^9  offbr  to  reacmd  iSie  contraet  is  not  a  direct  absent,  bat 
learres  the  matter  open  to  bedeeidedvpatt  ashe  shoidd  iadmeai 
advaatageeue  upon  his  arrival  in  JLondoi^  Now  ki  SmM  r^ 
MMt&T.  tt.  403.  it  was  decided  tibat  unleia  there  be  an  asaent 
of  the  vendor  the  contract  is  not  rescinded.  The  present  eaas: 
difltevs  Essentially  from  that  of  a  stoppage  m  inamUA,  where  the 
right  to  talte  the  goods  arisea  out  of  the  original  property  of  die 
ooMigMft :  bitt  bere  when  the  goods  Irate  seined  tte  IromttMa 
was  at  kn  eiid,  and  the  <Mily  right  to  take  tfaem  waa  derived  from 
n  agveenent  of  the  vendee  to  reacind  &e  contraet :  the  Plain* 
tff  thtftrefore  claimed  ander  the  vendee,  and  before  be  oonU 
take  ih^  goods  he  onght  to  have  satiaied  alt  the  ohargea  to 
whict^  the  latter  might  have  subjected  them.  If  ffiisan  instead 
of  rescinding  the  contract  had  sold  the  goods  to  a  atranger» 
could  8«Bh  a  person  have  taken  them  out  of  the  bands  of  thn 
Defendant  wfthout  satisf^g  the  general  balance?  If  then  snek 
a  parohaaer  could  not;  neither  could  the  Plaintiff,  for  bodi  mnat 
equally  daim  und^r  fVilson. 

Lord 


IN  THE  FottTY-SBCoKD  Ybae  OP  GEORGE  III. 

lioid  Alvanjlby  tjhiJ.    Supfom  a  -vrlnriiii^  to  have  m       ISflSi 
gMMttl  ratkonlgr  ^  feoiiTcf  eU  goods  diroeted  ftr  A«  £•>  atti 
tiiat  goods  como  to  his  wharf  by  misteke  diiectod  (ot  jt.  R,    It 


BicnAHDioir 

b  qnite  dear  tjkat  ()ie  real  owper  of  the  goods  could  not  ttkm       Gon* 
them  away  without  paying  the  charge$  ineident  to  those  por^ 
&ABBt  goods:  but  it  is  equally  clear  that  the  wharfinger  eoold 
not  set  up  a  lien  on  such  goods  for  a  general  balance  of  acemmln.  ... 
chie  from  A.  B.  to  him.    The  question  therefore  is,  Whsdber  •' 
the  rontanact  between  the  Plaintiff  and  JViUon  Was.iiot.jeoni»«    . 
jflelely  put  an  ehd  to  before  the  goods  were  Ytcetved? ^  Aad.  - 
unless  it  ean  be  shewn  that  the  goods  did  Hot  coma  into  tii^    . 
hands  of  the  Defendanti  as  the  goods  of  the  Plaintiff,  it  appear% 
to  me  that  the  lattepr  will  be  entitled  to  recover. .  If  indeed  ^ 
Defendant  had  be^n  induced  to  adrance  money  or  accept  bills 
upon  the  expectation  of  the  arrival  of  the  goods,  he  might  ha^w 
acquired  a  lien  upon  them  to  the  amount  of  the  cvedit  givea 
upon  those  specific  gopd^^  the  party  to  whom  such  ciedit  tmB    ■ 
given  having  had  a  rig^t  tp  direet  the  goods  to  his  wharf  at  the .    > 
time  when  it  was  given*  This  was.the  case  ot.HammotiA  v.  Bof^ 
elay(a)*    Bat  it  would  be  goii^  toe  far  td  say. that  beoaass:   - 
Wils&n  omitted  to  coiintermand  his  ocder  when  he  coasod  to' 
have  any  right  over  the  goods  the  Defendtmt  is  entitled  to  Alien 
upoil  thole  goods  for  the  general  balanpe  due.  from  fFtlaui* 
NotwifliBtandinff  therefore  any  doubts  which  I  mat  have  entcr*^ 
tained  upon  the  subject  I  am  now  ole^ly  of  opinion  that  the . 
iHaintiff  is  entitled  ta  recover.    No  qaestien  ames  in  this  oasa 
between  the  asfltgnees  bf  Wibon  and  ibe  Plaintiff  ffeq>eoti&g  ilia 
iitfer^ntiop  of  any  act  of  bankruptcy  :  it  Was  thetcfine  cieasly . 
GOitipitent  to  fK^stt  6n  the  1st  of  Jtias  to  revoke  th*  otdet . 
which  hie  had  given  to  Richardii3m>^  and  to  ien<>«inee  his  right  la  • 
any  go<)dfei  on  theit  piissage  provided  Jtidbrdboa  voaU  peepji 
him  so  todo.  Oa  the  1st  of  Jam  then  Wi/ioii  wsitatiiatheshali      ^ 
nM  apply  fbr  the  three  hogsheads  by  the  Formosa  (  aadthklstlMr 
is  received  at  NmooI/It  on  theSdofJiMr.  IthasbeteeoMtandeA 
t&at  the  answlBf  to  this  letter  does  not  amount  to  an  aateplanqa » 
oft  the  pavt  of  the  IHaintiff  of  the  offer  made  by  iFtittii  to  deteai^ 
mitte  the  eoatraet ;  Irait  it  does  appear  to  ma  dmft^  thoit  of  a^ 
positive  expression  of  acceptance^  it  ia  as  strong  a»  acoo|ila|iee  as 
coidd  be  signified ;  and  the  Plaintiff  amisI  have  Masoned  mslika 
ottetmennottohave  assented  to  resoindaeontracly  the  eaeautims 

(a)  »Eii«^  J87. 
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1809.       of  which  woiiia  be  disadvaatageoiuto  hinuelf.    Immediatdy 

^ ^   after  answering  Wibon^B  letter  of  the  Ist  of  J  me,  the  Plaintiff 

HiciiABDsoir  set  out  for  Loii Jew,  and  on  his  arrival  in  London  shewed  no 
6of t.        hesitation  in  taking  to  the  goods,  but  on  the  contrary  chiinied 
them  difeetly  from  the  Defendant.    It  is  true  that  the  Defen- 
dant having  received   the   goods  without   being  informed  of 
WUMon\  letter  had  exeeuted  the  authority  given  him  by  Wibon 
before  the  Plaintiff's  arrival:  and  unquestionably  it  was  an  act 
of  neglect  in  WiUon  not  to  inform  the  Defendant  that  the  con- 
tract between  himself  and  the  Plaintiff  was  determined,  and 
that  the  Defendant  was  not  to  receive  thegoodson  his  account ; 
which  omission  if  it  had  been  wilful  would  have  amounted  to  a 
fraud  in  TFtVfon. .  But  this  circumstance  wiU  not  affect  the  Plain* 
tifi^s  right  if  he  assented  to  fVihon'E  offer :  and  I  do  not  feel  that 
we  shall  violate  .uiy  principle  of  law  in  considering  the  conduct 
of  the  Plaintiff  as  amounting  to  such  assent.     The  Plaintiff 
tendered  to  the  Defendant  the  freight  and  charges  on  the  goods 
in  question,  which  the  latter  refused,  contending  that  by  the 
custom  of  the  trade,  which  is  now  considered  as  having  beoone 
part  of  the  contraot  between  wharfingers  and  their  customers,  he 
was  entitled  to  retain  them  for  his  general  balance  due  fitmn  IVil^ 
San.  It  is  true  that  as  between  the  Defendant  and  fVUtan,  if  the 
fonner  had  received  the  goods  on  ffilton^s  account,  and  as 
bdonging  to  him,  the  Defendant  would  have  had  a  right  so  to 
retain  them.    But  the  question  now  is.  Whether  he  can  retain 
against  RkharAon  for  a  balance  due  from  Wibon,  he  the 
Defendant  having  got  the  goods  into  his  hands  without  having 
been  infonned  that  the  Plaintiff  and  IVibon  had  previonsly 
agreed  to  put  an  end  to  the  contract?    It  is  singnlar  that  the 
case  otJikin  v.  Bnrmkk  should  have  been  often  cited  with  dis* 
approbation  and  never  overturned,  but  that  different  judges 
should  have  sujqNwed  it  to  have  proceeded  upon  different  gnnnds* 
The  true  ground  however  seems  to  be  that  mentioned  by  Lord 
Man^idd  and  I#ord  Ktmfon  that  the  goods  had  never  been  ae^ 
cepted  by  the  trader.  Had  the  packer  in  the  case  of  &/lsv,lSs&l 
set  upalien  for  his  general  balance  that  would  have  been  precisely 
thu  case.  But  in  that  case  the  vendee  had  previous  to  the  receipt 
by  the  packer  countermanded  the  goods,  to  which  countennaad 
the  vendor  assented  after  an  attachment  had  issued,  tbouj^  the 
goods  were  in  fact  deposited  with  the  packer  which  ought  not  to 
have  been  so  deposited ;  and  the  only  question  was.  Whether  the 
property  reverted  to  the  vendor  so  as  to  avoid  the  intermediate 

attfichm^nta 
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attadunents  of  the  cirediton*  Now  I  do  not  see  any  real  du*  1802. 
tniotioik  between  the  two  cases.  For  although  the  question  upon 
the  Hen  of  the  packer  did  not  arise,  yet  I  do  not  see  how  the 
l>efendant  is  to  be  distinguished  from  any  other  creditor  of  TFt/-  Gom, 
son  not  clatming  under  a  specific  lien,  but  deriving  his  right  to 
aflbct  the  goods  under  a  debt  due  froaifVibon*  I  admit  that  if 
Wikon  had  received  money  from  the  Defendant,  or  the  lattdr 
had  accepted  lulls  upon  the  faith  of  these  goods,  the  Defendant 
would  have  had  a  right  to  retain,  because  the  Plaintiff  had  in- 
vested W'i/jpii  with  a  poww  to  make  them  liable  to  such  a  claim. 
But  in  the  pres^it  case  I  am  of  opinion  that  common  justioe 
requires  that  the  lien  of  the  Defendant  should  net  lie  extended 
beyond  what  was  actually  advanced  by  him  upon  these  particu- 
lar goods:  and  as  the  amount  ofall  the  charges  inddent  to  these 
goods  was  tendawd  by  the  Plaintiff,  I  think  that  he  iientitied 
to  recover. 

Heath  J.  I  am  of  the  same  opbuon.  ItwaspeiliMitlycoDh 
potent  to  die  vendor  and  vendee  to  resoiad  the  omtraot :  and  I 
think  that  the  contract  was  rescinded  by  rdatbn  upon  thelstof 
Jum.  This  case  diflm  from  a  case  of  bankruptcy :  for  there  if 
any  act  of  bankruptcy  intervene  between  the  <^nr  to  rescind  and 
the  assent,  the  assent  comes  too  late  to  prevent  the  operation  of 
Ae  act  of  bankruptcy  (it).  Here  dierefore  I  think  diat  the  re- 
lation must  take  placet  agroeaUe  to  the  reasoning  made  use  of 
in  Atkin  v.  Barwiek ;  which  though  it  has  been  thought  by  Lord 
Man^d,  Lord  Kenytm,  and  other  Judges,  not  to  have  been 
applicable  to  that  case,  is  applicable  to  this.  Here  thqiwharfin* 
ger  had  no  right  to  retain  the  goods  against  JZtdkonlwiv,  who 
was  no  creditor,  in  respect  of  any  thing  but  what  had  been  laid 
out  upon  them :  thouj^  if  fVihom  had  demanded  the  goods  the 
wharfinger  would  have  had  a  right  founded  od  custom  to  retain 
for  his  genend  balance*  In  this  case  no  fraud  appears,  nor  any 
suspicion  of  fraud,  but  a  mere  act  of  negligence  on  the  part  of 
Ifilioti,  who  certainly  ought  to  have  given  notice  to  the  Defend- 
ant of  his  having  put  an  end  to  the  contract*  The  title  of 
Richardson  was  the  preferable  title :  under  these  circnmstancec 
therefore  the  wharfinger  has  no  right  to  set  up  any  lien  against 
him.  for  the  general  balance  of  accounts  due  from  Wilson. 

RooKB  J.    I  am  of  the  same  opinion.    I  do  not  think  that 
there  is  any  occasion  in  this  case  to  enterinto  the  questiw  respect* 

(a)  See  Snitik  t.  Tkld,  5  T.fi.  402. 
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-tug  tbc  Btoppege  in  tramitA.  The  only  qaettloii  i«,  Wtetbor 
th9  oonlfaot  was  peBeinded  before  cbe  gtiodf  got  mto  Uie  posiei- 
'don  cf  the  DefiMidaDt.  Wihon  Ae  bankrupt  aoltid  with  greet 
propriety  and  boneety  iawritiDg  to  the  PlaitttMr  to  aay  that  be 
4reiiM  not  aooeptifae  goodt :  and  aeoording  te  Ihe  ease  otJHtin 
r.Barwkk,  whioh  decision  has  at  diflnnrent  lilMs  been  con- 
-Amedr  be  bad  a  right  so  to  do.  InkamKately  on  the  receipt  of 
rWMto^B  letter  tbeRaiirtiffleft'lVmcotl/tf.  and  on  his  arnkal  ill 
iJotukm  considered  the  contract  as  rescinded.  In  Neait  n 
JBe/^  iiord  lUi^fon,  speaking  of  the  case  of  Aikin  v.  Bmwi^, 
^aaiys,  '^^i?be  trader  finding  himself  in  a  feilTng  eenditioii  tm^ 
iMHUstlf  did  net  accept  the  goods  bnt  returned  them,  aftdlf  the 
-fMB^ffW  not  accefrted  the  jadgment  was  right.*  So  in  tUb 
f«tt8C^  N'jIhMi  refhsed  to  receiTe  the  goods.  As  between  the  p«^^ 
Jlies  te^be  eoDtsaot4hefefore  the  eontm^t  was  reseindeid.  Then 
who- objects?  It  is  a  person  who  claims  under  Wilson,  Bnt  th^ 
^ft(Miitfff%  ifHler  to  the'  goods  is  parainonnt  to  the  title  of  any 
pessen  wbo'obrimsnndw  Wil$om,  The  doctrine  cf  g^neral'liem 
is rdresafaichtespeeial agreement^ as  was obserfed in Oppefdmm 
n.  Jbnsatf  (a);  i^ld  i  think  that^ootrine  is  not  to  be  &vonred» 
Wsanse  ail  persons  who  elaiiif  nnder  them  most  have  been 
^nihy-of  iiegiect  in  s«0Mng  goods,  npon  which  the  knr  bad 
^^en<the«  a  qpeciat  lien,  to  go  oat  of  their  hands  without  mOh 
deaveoiing  Co  ivdenmify  themselves  by  setting  np  aclasmfiir  a 
geaertid  Ken.  l6haH«never  unless  bound  by  authority  assAHtts 
th^  dootrine*that  these  general  liens  are  to  affect  the  righta  ef 
third  p«esonrnot  claiming  under  those  from  whom  tberightta 
theiien  is  derived.  The  Defendant  claims  under  Wf/son^  and 
had  no  more  than  a  bare  anHiority  from  bun  to  receive  the 
goods,  which  authority  was  dated  in  Mcry,  when  there  was  no 
saspicion  that-  WiUnm  was  likely  to  be  involved.  And  thmigh 
he  afterwards  forgot  to  conntermcind  this  authority^  when  1m 
had  rescinded  bis  contract  with  the  Plaintiff,  yet  the  D^end* 
ant  had  nuthiog  more  than  a  bare  authority  to  reoeive  the 
goods.  I  am  therefore  of  opinion  that  he  bad  no  right  to  set  up 
this  genefalKen  against  the  right  paramount  of  the  Plaintiffi 

CrrAMBfRB  J.  If  there  be  any  casein  which  it  would  be  josti* 
fiable  to  strain  tbeiaw  for  the  purpose  of  supporting  alien,.yet 
I'donotlhink  that  there  is  any  reasonfor  doing  so  in  this:  fhr  if 
this  defence  be  sustained  tiie  ciTect  will  be^tfaat  wesiiall  direct 

(a)  AnUt  p.  49. 
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ihe^ebto  of  me  mim  ta  he  paid  by'tke  eSbttoof  iitMth^. 
q«Mlions  baye  been  made.  FiiB^  Wbetber  di0.&riniijte«  irere 
'at  as  'end!  Jknd  if  it  ware  necesaeiiy  tD  dedidft  that,  I  ^hoaUl 
atroQgly  ineliae  to  ^haaok  that  if  aiaan  be  in  tka hd>ii<lf  afiii|f 
the  warehoase  of  a  wharfinger  aabia  on^  aadauiko  that  the 
mpoditoiy  of  his  goods,  and  disfMne  of  themi  ik^m,  ttat  the 
jomejr  wouU  be  at  an  end  whna  the  goods  aniFad  at 
mrehoMe.  Theaetotfd  quaitioD,  Whether . the  oonferaot 
reaoinded  1  'is  the  prineipBl  queatipn  to  he  oonaidafed.  It  .may 
be  ohserred  that  the  case  of  AtUm  v..Bannek  hal  stood  tmtf 
•ear  a  centerj ;  and  thoogh  it  has  lirmn  maih  iiniumginlrnl  apraiv 
yet  its  anthoiity  in  the  main  lias  been  pveaanFed.  it  is  tnie 
Ihai  theoe  are  «ome  very  peoaliar  ciBenmaftaneea  in  that  caeew 
fienrenteen  days  interreaed  after  the  goods  had  been  sesMk  ont  of 
the  posaession  of  the  eonsigpnes  hef(»e  any  netiee  ««s:gi«en  io 
the  eonsigiiars  of  their  intention  not  to  aacepA  theaL;;and  it 
Aoea  not  appear  that  the  peraen  to  whom  they  weranenthad 
any. connection  with  the  consignon:  peihaps  therafim  if  aioasa 
precisely  similar  to  Jikin  v.  Bmnriek  were  now  to-aiieeit  woidd 
not  ivceive  the-same  decision*  Since  the  time  when  that  dedmon 
took  phee  a  new  distinctipn  'has  .arisen  lespacting  paete^BneO 
giren  to  one  creditor  over  the  rest  iacoiitmnplation  of  banh« 
iwptey :  and  perhaps  that  dirtinetion  weoU  hare  beenaniEoiaiit 
to  aetaside  tt»  tcanaaotion  in  thatcaae*  Bat  the  objections  do 
not  rest  here.  •  Bar  when  adTice  was  giyen  to  the  oaaaignair 
that  the  consignees  had  sent  away  the  goods  the  bankraptcy 
had  taken  place.  Under  these  circamstances  it  mighf  be  diffi- 
cult now  to  support  the  case  aa  it  was  then  decided :  and  it  is 
remarkable  that  when  this  case  has  been  mentioned  upon  various 
occasions,  it  has  constantiy  been  foupd  fault  with,  and  yet  the 
Judges  have  never  particidarly  stated  the  parts  with  which  they . 
qhanr^lied,  bat  have  alwaya  confinned  the  case  upon  the^  whofe, 
and  hoUen  the  decision  to  have  been  right.  One  maio.jpoint 
was  this,  that  the  Court  would  presume  an  assent  on  the  pairt 
of  the  oonsigmMrs :  and  in  that  case  it  was,  necessary  that  thoy 
dionld  do  so,  for  the  consignors  had  no  oppcrtnnity  of  expoeM-* 
iBg  thrir  assent  until  10  days  after  the  geocbi  were  sent  awiQr,  ufA 
two  days  after  the  act  of  bankruptcy  had  taken  place,  ta  the 
present  case  Wilson  never  received  the  goods:  and. indeed  some 
days  before  they  came  to  the  hands  of  the  wharfinger  he  wvotd 
a  letter  to  the  consignor  signifying  his  intention,  not  to  receive 

them«  which  letter  was  j^eceived  by  the  conaignorthe  day  belbra 
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18Qj|(.      the  gooda  arriTed  at  the  wharfl    If  an  actual  aflient  were  neoes* 
<*-*-'-^-^     sarjr»  thePldntiflrs  answer  to  that  letter  feems  ta  me  to  amount 
fttcMAMDMN  ^,^  attent    It  is  true  he  leaerved  to  himself  the  power  of 
judging  of  the  conduct  of  fViUon :  but  he  immediately  set  out  for 
London  and  on  his  arriral  theie  demanded  the  goods ;  and  if  an 
actual  assent  could  not  be  presumed,  I  think  that  would  be  evi- 
'  dence  that  an  assent  was  given*    Indeed  the  terms  of  TFi&on's 
letter  were  so  strong  that  it  was  hardlytieoessary  for  the  Plain- 
tiff td  endeaTour  to  stop  the  goods ;  for  fVilsan^B  expressioii  is 
that  be  dmll  not  apply  for  them.    I  will  not  go  over  the  other 
cases.    It  has  been  contended  howe?^  that  the  transaction  is  a 
fiund  on  the  wharfinger.    But  before  fraud  can  be  committed 
there  mast  be  some  right    Now  the  whaifinger  had  a  mem 
naked  authority :  and  any  disposition  made  by  the  person  who 
gave  such  an  au&ority  must  put  an  end  to  it.    It  has  been  ar- 
gued that  the  wharfinger  might  have  extended  his  credit  to 
tVilton  upon  the  assurance  ot  the  arrival  of  the  goods :  but  that 
is  a  speculation  which  the  law  does  not  aUow ;  for  there  can  be 
no  Hen  until  possession.    On  the  arrival  of  the  goods  the  whar- 
finger is  put  to  some  trouble  «nd  expence  for  which  he  has  a 
Hen  upon  the  proprietor  of  the  goods :  but  the  lien  now  claimed 
is  an  extension  of  that  lien ;  and  if  he  had  had  former  dealings 
with  Richardson  he  might  have  set  up  a  general  lien  against  him. 
The  lien  whether  general  or  special  must  be  against  the  propri- 
etor/ which  in  the  present  case  was  the  Plaintiff. 
Per  Cnriam^  Rule  discharged. 


HMdmrtn^ 
fitted  to  lel 
Midtupon 
•wpmary  ap. 
plicatioB  B 
jydgMtfnten- 
teffd  viMMi  a 
wammtofit* 

lonej  given  by 
afemeooTert. 


« 

Maclean  v.  Douglass. 

jyAYLEY  Serjt.  moved  for  a  rule  to  shew  cause  why  the  judg- 
ment in  this  ease,  which  had  been  entered  up  by  virtue  of 
a  warrant  of  attorney  given  by  a  feme  covert  should  not  be  set 
aside.  He  stated  tliat  the  judgment  had  been  entered  up  more 
than  a  year,  but  observed  that  as  it  miight  clearly  be  set  aside 
upon  a  writ  of  error,  the  Court  might  perhaps  grant  relief  in 
this  stage  of  tiie  proceedings  in  order  to  avoid  putting  the  De- 
fendant to  unnecessary  expence  and  delay. 

But  TheCourt  refused  to  grant  a  rule  :  and  Chambrb  J.  said, 
dmt  he  remembered  a  case  in  which  he  had  moved  the  Court  o£ 
£tifg'f  Bench  for  leave  to  plead  covert^jre  in  abatement,  after 

the 
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the  regular  time  for  pleading  in  abatement  had  elapsed,  stating        1602. 
Ukai  the  matter  which  he  applied  for  leave  to  plead  would  afford      ^ 
groond  for  a  writ  of  error,  and  consequently  that  if  the  action     ^^^^^^^ 
were  suffered  to  proceed,  the  judgment  might  be  reversed;  but     Dovclais. 
the  Court  refused  a  rule  to  shew  cause,  and  the  judgment  was 
afterwards  reversed,  for  error.    3  Bos,  Is  PulL  220. 
I^^l^Jf  took  nothing  b;  his  motion. 


HOLFORD   V.  COPELAND.  IZ«^19Uk 

^T^RESPASS  for  taking  the  Plaintiff^s  goods.  Plea,  Not  guilty.  TbeMnstenim 
The  cause  was  tried  before  Lord  Efdon  Ch.  J.  at  the  fVest"  ^^■"f'y  "• 
minster  Sittmgs  after  Huary  Term  1801,  when  the  jury  found  oocopien  of 
a  special  verdict  which  stated  in  substance  as  follows.  ♦    their  i«i|jectife 

In  pursuance  of  the  32  Geo. 8.  r.42.  and  before  the  making  of  iuuihwmpum 
the  rate  hereinafter  mentioned,  a  sum  of  money  not  exceeding  J^ih^nlTln 
'SOOyOOO/.  belonging  to  tiie  suitors  of  the  Court  oi  Chancery  was  act  ii  Gea.3. 
invested  in  Grovemment  Securities  under  the  direction  of  the  ^*  *^ 
said  Court,  and  out  of  the  interest  certain  sums  not  exceeding 
30,0Q0/.  were  applied  in  purchasing  ground,  and  in  building 
and  completing  the  offices  and  repositories  hereinafter  men* 
tioned,  and  in  paying  other  expences  relating  to  the  execution 
of  the  act.    A  proper  piece  of  ground  lying  in  Saint  JndreiBo 
Holborn  above  the  bars,  with  such  houses  and  buildings  as  were 
tiien  standing  thereon,  was  purchased  out  of  the  said  money, 
and  by  indentures  of  bargain  and  sale  inroUed,  conveyed  to  our 
sovereign  Lord  the  King,  his  heirs  and  successors,  for  the  pur- 
poses and  in  pursuance  of  the  said  act,  whereby  the  King  be- 
came  seised  thereof  in  fee  in  right  of  his  crown  for  the  purposes 
of  th6  act  t  and  out  of  the  same  money  proper  and  convenieiit 
oflBces'for  the  masters  in  ordinary  in  Chancery  and  their  clerks, 
and  for  the  secretaries  of  bankrupts  and  lunatics,   and  their  ^ 

clerks,  and  safe  and  secure  repositories  for  the  deeds,  books, 
papers,  and  writings  of  and  belonging  to  the  suitors  of  the  said 
court,  delivered  or  to  be  delivered  to  the  said  masters,  and  the 
records,  proceedings,  deeds,  books,  papers,  and  writings,  deli- 
vered or  to  be  delivered  and  left  in  the  custody  of  the  said  secre- 
taries of  bankrupts  and  lunatics  respectively^  together  with  a 
public  office  for  the  suitors  of  the  said  courts  wereluilt  oil  the 
same  piece  of  ground,  and  made  fit  for  the  reception  of  the  said 

*  Vide  Res  ▼.  Trrrott,  S  East,  506.     Rex  v.  Bifft«j)  tfliacheUer,    It  East,  353. 
f^tiherton  ▼.  Ward,  9  B.&  A.  21. 
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18de.      illMl^ts  tM  mstre^Bsim,  waA  the  tiWMidtioB  of  dieir  rMpectite 

'     liHriWeM  therein,  littd  fbr  thut  fatfom  weiefturufahed  o«t  of  the 

^^^^^  ttalfte  itteney  iKth  divete  de«kft,  ^mritiii^  tttUet,  etook,  didn,  and 
Cb>ki!&)i*.  )rt(^e8ieil,  ftl  Uttd  lieeeMl^  fbr  the  tctMaotioii  of  rafthb«iimis»  and 
tdit  the  4:nttledy  Mi  |)ieBettmtfbii  ef  the  Mid  leootds*  proceed- 
ings, deeds,  tooks^  jiapen,  and  mitiiigt.  la  die  heeeneat 
story  of  the  said  buildings^  ander  the  imbUo  office  end  doer-way 
thereof  there  are  three  small  rooms,  which,  until  the  21st  of  De- 
cember 1799  were  occupied  and  inhabited  by  a  man  (who  had  a 
wife  and  family  residing  also  with  him),  employed  to  watch  and 
take  care  of  the  fidd  building,  and  ef  the  repositories  of  the 
dettds^  f^^ers,  and  writings  thnran  belonging  to  the  public 
eaitors  of  the  Court  of  Chancertf^  and  paid  a  aalaij  for  such 
^oare  and  treable  by  the  aatd  masters  in  ordinary^  but  from  the 
day  and  year  kat  aforesaid  die  said  person  and  his  fami^  wholly 
ceased  to  inhabit  the  said  roomst  and  the  same  have  been  aver 
eiaeo  wholly  uaooeufHed.  The  said  offices  and  repositories  font 
aUogetiier  bat  one  bidlding  under  one  roof,  and  with  one  pafcGc 
alid  geaelal  entrance  and  ^tah^case,  and  from  the  time  of  build- 
ia|(  thereof  the  came  have  been  used  for  the  puiposes  in  Ae  said 
aoil  inentieiied,  asid  for  no  other  purposes ;  and  the  said  buUd- 
iag%  and  also  die  ground  whereon  the  «ame  was  erected,  and  also 
Ae  desks,  ^ting*taUes,  stools,  chains  and  presses  (except  the 
wooden  «hair  in  thedeclaiation  mentioaed,  which  was  the  pro- 
perty of  the  Pkdat^,)  are  vested  in  the  King  for  the  uses  afoie- 
,8aid>  and  the  IQng  is.  die  owaw  and  proprietor  thereof.  The 
front  of  the  eaid  baildiiig,  abutdng  ^on  the  street  called  South" 
<\  4mpkm'Buildi9ig$,  is  erected  upon  ground  whereon  two  mes- 

suages, with  diek  appwrtenances,  formerly  stood,  which  mes- 
saages,  widi  dieir  ^partaaaaces  at  die  time  when  diey  were 
taken  down  were,  and  for  some  time  had  been  rated  under  the 
act  ^  Ptfrliaaient  hereafter  mentioned  at  3L  8$.  9d.  The 
Phuilt^  after  die  dme  of  making  the«ate  hevcinafier  meadoned, 
and  dieneeforth  until  and  at  the  time  when,  S^e.  was  one  of  the 
aaasteke  in  ^ifiiuBty  in  Clumeerjf  du)y  appointed,  and  as  such, 
like  the  odMT  masters,  transacted  die  busGiess  of  his  office  in  one 
itQparate  and  distinct  set  of  offices,  consisting  of  three  rooms  in 
the  said  bufl^ag,  whereof  one  was  used  by  himseif,  another  by 
his  senior  olevk,  and  the  third  by  the  clerks  or  writers  under 
4Mich  senior  «lerk.  The  Plaintiff  did  not,  nor  did  fan  clerk  (ur 
wnters,  at  aqgr  time  occupy  the  said  offices,  or  dwell  or  inhabit 
therein  otherwise  than  as  hereinafter  mentioned^  that  is  to  say, 

diat 
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tkat  the  Plaintiff  did  with  his  elerlu  and  writers  attend  at  }m  18Q2. 
said  office  dwriag  the  usual  office  faoarBy  for  die  purpose  of  tmna- 
aotiDg  the  poUic  busiBess  of  his  said  office  and  no  other,  and 
that  die  sviton  of  the  smd  Court  nith  their  eounsel  and  soUcitors.  Gott. 
had  always  daring  those  hours  free  aocess  to  the  said  officei  for 
the  purpose  of  proseeuting  and  defending  there  their  suits  and 
eanses  penfiag  in  the  said  court  of  Chaneeryf  and  that  the  Plain- 
iaff,  and  die  odier  masters  £d  in  turn  attond  at  the  said  public 
office  in  theday-dme  during  die  usuid  <^ce  hours^  for  the  pur- 
pose of  transacting  there  the  public  business  of  the  said  C<mrt| 
by  administering  eaths  and  taking  acknowledgments  of  deeds 
relating  to  eanses  pending  in  the  same  Court,  according  to  the 
course  and  practiceof  the  same  Court,  and  for  no  ctfier  purpose, 
and  thai  on  the  exinratien  of  such  office  houss  the  Pknntiff  and 
Ihs  derk  and  writers  left  the  said  separate  offices  and  public 
office,  and  locked  up  the  same,  and  did  not  return  thither  until 
the  return  of  such  office  hours  as  aforesaid,  and  dm  Hatntiff  and 
hifl^oletk  and  writer  lespecdiFeiy  have  idways  had  their  seveidl 
dwelling-4euses  or  places  where  they  snd  diek  faoulieahave  le- 
qpectiiFriy  inhabited  apart  and  at  adistance  from  dm  said  buiU* 
iflg,  and  neither  the  Plaintiff  nor  his  clerk  or  wiiteni,  w>r  any 
person  whatsoc^er^  at  the  timeof  making  the  said  mlop  or  from 
thence  until  or  at  the  time  when,  Sfc,  kept  in  the  said  offices  or 
buiUmg,  or  inany  manner  inhabited,  held,  occupied  and  m^oyed 
the  same  er  any  part  diereof,  exc^t  in  the  execudon  of  hi»  said 
0Sbc%  and  aeceiding  to  the  directien  of  dm  said  act,  and  na 
a&er  penKm  had  occupied  any  part  of  the  smd  building  except 
al  the  time  and  in  the  manner  berein-before  mentioned*  The 
emd  biriidiHg,  and  all  the  serera)  officeaand  repositories  therein 
have  always  been  repoitei  and  insuied  against  fire  by  order  of 
the  Court  of  CAuncrry*  cot  of  the  money  in  tbe  said  act  men* 
tiened,  according  to  the  directions  of  the  said  act.  On  the  se- 
cond Thmd^imJum  1796^  md  before  the  dme  when,  Sfc*  the 
cennnittee  for  the  parish  of  S^.  Andrem  Holioru  idbove  die  bass^ 
and  the  pasisk  of  Si,  George  the  Martyr,  duly  chosen  according 
to  the  11  Gto.  8b  e.22L  made  »iate  upon  idl  persons  inhabiting^ 
iaUbifg^  using,  occupying,  pessessmg*  er  enjoying  any  huid, 
gtound,  bouse,  shop,  wharf,  worehouso»  ceacb-heusef  stabW,  cel^ 
hw»¥ault,,b«iUing«  tenementt  or  hereditament  whatsoever,  withiu 
SC^Andn»  HoUforu  above  die  bars  and  Si.  George  the  Martyr, 
<exeept  suck  squares,  streets,  lanes,  and  places  as  had  been  paved 
under  and  by  virtue  of  a  certain  optional  clause  i»  the  same  act 

ic  2  mentioned,) 
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•        ** 

1802.  mentioned,)  for  the  necessary  purposes  of  that  act,  and  the  other 
acts  in  that  act  mentioned,  the  said  rate  not  being  for  new  paving, 
and  not  exceeding  one  shilling  in  the  pound  in  the  same  year, 
CopxLAVD.  according  to  the  proportion  of  the  yearly  rent  or  value  directed 
by  the  said  act ;  and  also  another  rate  for  other  purposes  of  the 
act  upon  all  persons  before  mentioned,  within  such  parts  of  the 
limits  aforesaid  as  upon  the  day  and  year  last  aforesaid  were  paved 
by  virtue  of  certain  acts  made  in  the  2d,  3d,  4th,  5th,  and  6th  years 
of  the  king,  for  empowering  commissioners  to  pave,  cleanse,  and 
light  the  squares,  streets,  lanes,  and  other  places  within  the  eity 
and  liberty  of  fVestminsier,  and  other  places  in  the  said  act  mea- 
tioned,  not  exceeding  sixpence  in  the  pound  in  tiie  same  year, 
according  to  the  proportion  aforesaid ;  and  in  and  by  the  said  two 
several  rates  did  rate  and  assess  the  Plaintiff  as  an  inhabitant 
and  occupier  of  one  separate  set  of  offices  in  the  said  building, 
and  for  and  in  respect  thereof  in  the  sum  of  8/.  2f .  6d.  for  the 
purposes  last  aforesaid.  Of  these  rates  and  assessments  due  notice 
was  given  to  the  Plaintiff,  and  the  sum  of  3/.  2s.  6d.  legally  de-> 
manded,  payment  of  which  being  refused,  the  Defendant  by  vir- 
tue of  a  warrant  of  two  magistrates,  distrained  the  chair  men- 
tioned in  the  declaration  then  found  and  being  in  the  separate 
and  distinct  set  of  offices  occupied  by  the  Pkdnttff  in  the  said 
building  as  aforesaid* 

Heywood  Serjt.  for  the  Plaintiff.  One  fact  stated  in  the  spe* 
cial  verdict  may  be  laid  out  of  the  consideration  of  the  Court, 
namely,  that  the  buildings  in  question  were  erected  upon  the 
scite  of  two  houses  formerly  rated.  For  it  has  been  clearly* 
settled  by  the  cases  of  Rex  v.  St.  Luke*8,  2  Burr.  1053.  Rex  v. 
Si.  Bartholomeafs,  4  Burr.  2435.  Rex  v.  tValdo,  Cald.SSS.  and 
Lord  Amherst  v.  Lord  Somers,  2  Ti  R.  372.  that  the  rateable 
lity  of  property  depends  upon  the  mantier  in  which  it  is  used, 
and  that  if  no  -person  can  be  found  to  answer  the  description  of 
the  act  imposing  the  rate  the  property  cannot  be  rated :  in  the 
former  of  those  cases  Loid  Mansfield  says,  *'  As  to  the  aigu- 
ment  that  a  proprietor  of  lands  or  houses  cannot  by  his  own 
voluntary  act  diftoharge  such  lus  property  from  payments  le- 
gally due  to  other  persons  upon  and  out  of  it,  it  does  not  hold 
true  in  fact ;  for  this  rate  payable  to  the  parish,  as  well  as  seve- 
ral other  payments  arising  from  property  and  chargeable  upon 
it,  do  and  must  depend  upon  the  will  of  the  proprietor.  The 
owner  of  a  house  may,  if  he  please,  pull  it  quite  down,  and  con- 
yert  it  into  a  toft,"   The  main  question  is,  whether  the  buildings 

which 
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which  have  been  rated  are  to  be  considered  as  public  buildings  ?     .  1S03. 
For  if  these  be  public  buildings  the  Plaintiff  is  not  rateable,  it  " 

having  been  provided  by  the  11  Geo.  3.  c.  22.  *.  38.  that  all  as-    *  Homo*'' 
sessments  in  respect  of  public  buildings  shall  be  made  upon  the    CppitAHD. 
.  proprietor,  not  on  the  inhabitant  or  occupier.    In  this  case  it  is 
found  that  the  King  is  the  proprietor.    It  is  not  ,necessary  to 
argue  whether  the  King  be  rateable  or  not,  for  if  the  Plaintiff 
be  not  it  is  sufficient  for  this  case.    But  independent  of  the  ge- 
neral rule  that  the  King  cannot  be  charged  unless  personally 
named,  itisclearfrom  the  clause  of  distress,  «,39.  which  autho- 
rizes the  collectors  to  levy  on  the  goods  of  the  parties,  whether 
found  upon  tHe  premises  or  elsewhere,  that  the  provisions  of  the 
act  could  not  have  been  intended  to  apply  to  the  King.     Nor  is 
there  any  hardship  in  this ;  for  by  s,  17.  it  is  provided  that  the 
commissioners  shall  not  be  bound  to  pave  in  front  of  any  build- 
ing belonging  to  His  Majesty.     When  it  is  considered  that 
these  buildings  have  been  erected  out  of  a  public  ftind,  and  ap- 
}Nropnated  solely  to  public  purposes,  it  can  hardly  be  contended 
that  they  are  not  public  buildings.    Nor  will  it  make  any  dif- 
ferei&ce  that  a  part  of  the  building  is  denominated  the  public 
office,  and  osed  for  the  general  business  of  all  the  suitors,  whereas 
the  a.partments  in  question  are  appropriated  to  the  use  of  the 
Plaintiff  only.    For  business  transacted  by  the  Plaintiff  in  those 
•apartments  is  public  business  only  relating  to  the  suitors  of  the 
<30urt.     If  indeed  he  had  used  them  for  his  private  convenience, 
and  had  derived  a  beneficial  occupation  from  them,  he  would 
have  been  liable.    This  distinction  is  recognized  in  many  cases 
-which  have  arisen  upon  the  poor  laws.  Rex  v.  Matthews,  Cold,  1. 
Rohion  V.  Hyde,  Cald.  310.     Rex  v.  Ei/les,  Con%t's  Bott,  169. 
Lord  Bute  y.  Grindal/,  1  T.  /2. 338.  RexY.  Hurdis,  3  T.  JR. 497. 
Rex  V.  Woodward,  5  T.  JR.  79.  Rex  v.  Cait,  6  T.  R.  332.    And 
though  it  be  stated  that  a  person  was  employed  to  watch  and 
take  care  of  tl^e  building,  yet  that  will  not  alter  the  case  if  he  . 
were  only  employed  for  the  purpose  of  carrying  the  object  of 
the  establishment  into  effect.    This  appears  from  the  case  of 
Rexv.  Field,  5  T.  12.  587,  where  it  was  held  that  a  woman  who 
occupied  apartments   in   the  buildings  of  the  Philanthropic 
Society,  for  the  purpose  of  superintending  the  children,  was 
not  rateable  in  respect  of  those  buildings.   The  present  question 
is  decided  by  the  case  of  Eckersall  v.  Briggs,  4  J\  £•  6.  which 
arose  upon  another  paving  act,  10  Geo.  3.  c,  2«).  and  where  Lord 
Kenyon  says,  **  The  question  then  is,  what  is  meant  by  public 
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M02.  bviUingv  7  asd  that  may  be  answevad  by  myingy  that  thoie  ara 
public  whioli  ape  applied  to  public  *  purpoaea."  With  respect 
to  a  case  which  may  be  relied  upon,  where  the  pteaeat  Plasntiff 
CopKAWto.  was  assessed  to  the  duties  on  inhabited  houses,  tor  chambero 
[  l^  J  rented  by  hkn  in  Symumti  Iim,  for  tiie  purposes  of  oarryiDf^  en 
the  business  of  his  effioe,  and  that  rata  was  confirmed  by  the 
Judges,  it  may  be  obsenred,  that  where  a  person  rents  chambess 
for  the  purpose  of  doln|r  fab  pubUc  duty,  instead  of  doing  it  at 
his  own  housoi  he  does  so  for  his  own  convenience :  whi<A  dif- 
fers materially  from  transacting  business  in  a  place  appointed  for 
that  purpose  by  the  public.  Another  case  will  probably  be 
urged  as  an  authority,  where  a  rate  upon  these  very  apartmeHts, 
together  with  the  public  office,  was  confirmed  by  the  Judges. 
As  to  which  it  may  be  sufficient  to  say,  that  decisions  of  this  sort 
being  made  without  argument,  cannot  be  put  in  oppontion  to 
the  determinations  ef  the  ordinary  Courts. 

Praed  Serjt.  for  the  Defendant.  The  argument  on  the  odier 
side  tends  to  shew  that  the  property  in  question  is  not  lidble  to  be 
rated  at  all.  But  it  appears  to  have  been  the  manifest  intention  of 
the  act,  that  all  property  should  be  rated  in  some  hands  or  other. 
And  Mr.  J.  Jshhurst  in  Eckermli  v.  Briggs,  speaking  of  a  similar 
case,  says,  **  It  clearly  was  the  intention  of  the  Legislature,  when 
this  act  of  Parliament  was  framedi  that  no  real  property  widiin 
this  district  should  be  exempt  from  the  rates  imposed  by  it.  Thm 
property  must  be  cbairged  to  some  person  or  other.''  In  the  dia»- 
cussion  of  thb  case  the  authorities  upon  the  pe(»*  laws  may  \m 
laid  aside.  For  in  all  those  oases  the  questions  turned  upon  th^ 
sufficiency  of  the  occupancy  of  the  piuly  rated.  But  here  the 
question  is,  whether  the  Plaintiff  do  not  fall  widiin  some  of  the 
words  of  this  particular  act  of  Parliament,  wUch  are,  "  Penons 
who  do  or  shall  inhabiV  hold,  use,  occupy,  possess,  or  enjoy  anj 
land,"  4rc«  The  act  itself  appears  to  have  made  a  distinction  be- 
tween  the  apartments  appropriated  to  each  mastermind  the  puUie 
office  of  the  suitors;  the  latter  beingexpressly  denoBunatedpic&fe, 
which  the  former  are  not :  a  circumstance  which  cannot  be  oonsi* 
dered  immaterial  in  an  act  of  Parliament,  in  which  the  distinc- 
tion between  private  and  public  buildings  was  contemplated  end 
expressly  provided  for.  Although  no  decisions  upon  this  particular 
act  are  to  be  found  in  the  courts  of  JVestminiier-Hall,  there  are 
two  cases  which  have  been  decided  before  the  Judges,  which  mast 
be  considered  as  high  judicial  authorities  upon  the  subject.   The 

present 
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traent  FI«iatiff,  in  the  yew  Vm,  twvtng  ^otm  asqeuad  tq  tli« 
inluhitod  koiue  tu  fw  ohanbem  iwted  by  him  ip  ^ntoMf  f 
*Ja«,  for  the  psrpose  af  tranwotini;  the  btuii^w  of  bl*  o$(i9>  tfip 
aaHument  ires  ooofimed  by  the  Jndgeq  (a).  If  ow  it  is  fomtd  in 
the  present  cose  that  the  Plaintilf  kept  the  key  of  the  apartments : 
he  might  have  used  them  as  he  thoaght  proper  i  and  even  if  they 
are  to  be  considered  as  public  buildings  there  was  a  private  qccu- 
patioD.  They  irare  in  all  respects  used  as  the  chanbers  in  Sj/r 
fMQfKTi /an  i  and  if  the  fbnner  Tere  ratable  afi  an  inhabited  boi)se, 
these  apartmentt  mast  alsobeoonsideredaB  having  beeBtohabited 
by  the  Plaint):?.  "The  other  case  (A)  arose  upon  this  very  act  of 
Parliament,  respecting  these  very  apartments,  together  vith  the 
others  in  the  same  buildingq.  And  ia  therefore  to  be  considered  Of 
an  express  authority  upon  the  point.    The  result  of  the  inquiries 

irbicb  the  Court  desired  to  be  madf  is,  that  the  3ix  Clerks',  Regli- 

ter's. 


(a)  M  >  Mmtng  of  tha  Cammiwinn- 
«Tf  of  lbs  liuuj  Tu,  aOlifi  foi  the  U-> 
bun  of  iba  Hulk  ia  the  coijatjorirMi 
lUaa,  ■!  iba  »>  CkAi  H«Jt  bi  Om^ 
wfyliwa.  oa  3Ih  of  htraan  irTIL 

Ftttr  Otlfird  %Mi.  «Ba  of  Iho  Uulcii 
in  tL«  High  Court  of  Cbowaiy,  nnu 
chuahen  Ui  a  place  called  SfrwiiiFl  Jan 
la  "hr-rry'r—'.  lueret/  for  tlw  patpaie 
afsair^lag  on  ihe  buiiMM  nfhli  office, 
for  alaaiailling  the  decdi  and  writing!  lilt 
nil))  tun )  ud  aa  poncii)  h>d|M  articlMli 

In  iiidi  chanibeii,  not  are  Iho  laniE  naed 
far  aa*  olbar  fonat  thaa  MafeMMliI: 
•ad  &cntan  Iha  «aid  Ur.  Bl^  dMt 
aat  afimtind  lie  uim  to  cunif  intbia 
Ob  aHanin  af  iba  aat  oT  iwiliaacat  far 
gmttinf  (o  <■  Hia  Mijaiiy  «aiUiB  daiiai 
"  opon  all  iahaUteri  koiuat  vilbia  Ua 
•>  kwfiom  afdMM  AriMia.'  W>  are  of 
vpfailonilM  laid  dMMbcta  oBfkl  oal  Id  ba 
aweuad  to  iba  hpaaa  lai,  aid  bs*e  ali 
lajred  ibt  appaal* 

Ur.  Jt.  OMoL,  Ibe  Sunreyet  far  Iba 


■Ub  Mr  daUMinaOaa,  MoiaMad  Iba 
(MW  ta  be  tiailcd  ipMUUr,  which  «■  baaa 
iMat^  datm,  aad  hanblj  mbwit  iha 


CIMNfaii  ZnpJM. 
J«bBj>i«Mu. 
£«afai«bi  Gf  (M. 
f.  U.LtAi. 


lodca,  !)(*>< 

tan  had  ^n  caM  «b  jolvUi  fat  p«fr 
want  o|  the  dAdei  ufened  oo  olbif 
ur(«of  ibahuildiiv,  Mqwitwg  of  fh* 
y<Mit  OOk*.  tha  Pat#e  SalalUvp,  Uie 
PonarV  ApaftwaM,  u¥4  the  geoer^l 
Slali-c«M.    Tim  mU  M'-  da'  >Ile8e4 


18W. 

}lotTq^f> 


lS|h  Na>.  \179.  We  are  at  fpMw 
that  the  d«ta>«iiM)ipa  oftlvCiwnla- 
liowMi*  wrose- 

H.(ioiiLii. 
P-Wiiiu. 
W;Ql.4niiT0«a. 
W.it.Ani»jrM». 

•  G.Na)I1|. 
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ter'Sy  and  Accountant  General^  offices  are  rated  by  the  pound 
rate  upon  the  occupiers ;  though  by  agreement  the  Benchers  of 
lAncolris  Inn  pay  tfie  amount*  The  Ordnance  office,  two  Seere- 
faries  of  State's  offices  and  the  Transport  office,  are  rated  in  the 


M 
«« 
*€ 


•« 


« 


tt 
«< 
«f 
«f 


that  the  baildings  in  question  were  erect- 
ed in  pursuance  of  an  act  of  parfiament 
uassed  in  the  SSd^ear  of  his  present 
jVIajestj's  reign,  entitled  "  An  act  to  im- 
prove the  High  Court  of  Chancervr  to 
lay  out  a  further  sum  of  the  suitors^  mo- 
ney u|)on  proper  securities,  and  for  ap- 
plying the  interest  towards  discharging 
**  the  expellees  of  the  office  pf  the  Ac- 
"  pountant-General  and  for  building  of- 
**  fices  for  the  Masters  in  ordinary  in 
**  Chancery,  and  a  public  office  for  the 
"  ioitors  'of  the  said  Court,  and  offices 
for  the  secretaries  of  bankrupts  end  lu- 
natics, and  building  repositories  for  se- 
curing the  title  deeds  of  the  suitors  of 
the  said  Court,  the  records  and  pro- 
ceedings of  the  Coronisstoners  of  Bank- 
rupts and  Lanatios;"  and  that  such 
buildings  were  made  use  of  by  the  Mas- 
ters  for  the  purpose  of  transacting  the 
business  peculiar  to  tbar  offices,  but  that 
the  same  were  not  inhabited  or  used  ex- 
cept at  office  hours,  except  by  a  porter 
who  had  a  sepante  apartment  in  the 
same  building  to  take  care  of  the  same, 
where  it  was  admitted  that  the  porter 
with  his  wife  and  family  ate,  dranx,  and 
slept,  and  consequently  reuded  and  was 
paid  by  tliesaid  Masters  pruportionably. 
llie  said  Mr.  Catr  further  alleged  that 
by  the  4th  section  of  the  said  aet  the  said 
buildhigs  were  declared  to  be  vested  in 
his  Majesty,  his  heirs  and  snccessors,  and 
therefore  he  contended,  on  the  part  of 
the  Masters,  that  the  said  buildings  were 
not  liable  to  be  rated  to  the  house  and 
window  duty. 

Mr.  Golden  the  Snnrevor,  on  the  part 
of  the  Crown,  contended  that  the  build- 
ings ought  to  be  considered  as  so  many 
different  apartments  inhabited  and  used 
by  the  different  Ma>ter8  in  Chancery, 
and  that  it  had  been  admitted  thata  por- 
ter with  his  wife  and  Csmily  constantly 
resided  in  the  said  buildings,  having  a 
separate  apartment  therein,  in  which  they 
ate,  drank,  and  slept,  and  that  he  has 
the  charge  of  the  whole  building,*  and  is 
paid  by  the  said  Masters  proportionably. 
That  with  respect  to  the  act  of  parliament 
which  vested  llie  buildings  lu  his  Ma- 


jesty, the  Surveyor  contended,  that  cir- 
cnmstance  did  mit  eaeaspt  the  JAoateia 
from  taxation,  because  the  exemptions 
under  the  several  acts  of  parliament  In  H* 
voor  of  the  King  and  Royal  Family  are 
coufinnd  to  pahnes  and  houses  in  which 
His  Muiesty  and  tlie  Royal  Family  actu- 
ally reside. 

We  the  Commissioners,  whose  names 
are  hereunto  subscribed,  being  present, 
and  having  heard  and  considered  what 
was  alleged  on  the  part  of  the  Crown,  as 
well  as  on  the  part  of  the  MaMers  hi 
Cliaiicery,  have  thought  fit  to  allow  liie 
assessment  and  disallow  the  appeal. 
With  which  determination  Mr.  Corr,  on 
the  part  of  the  Masters,  being  diasatis- 
fied,  hath  required  a  case  to  be  stated  by 
us  for  the  opiuiun  of  one  or  more  ol  the 
Judges  of  the  Court  of  King's  Bench  or 
Common  Pleasr  or  the  Barona  o(  tba 
Covrt  of  Eacheqoer;  which  we  have 
hereby  done  accordingly.  Witneu  out 
bands  this  day. 

T%ML  Calltaff. 

If.  Kamtr«. 

It.  AiasseN. 
Golhom  Division,  8th  June  1798. 

This  ease  having  bcenraferred  back  lo 
the  Commissioners  (by  order  of  the 
Judges)  for  them  to  state  whether  ibc 
person  who  has  the  care  of  the  buikikig 
IS  tu  be  considered  as  a  porter  or  watch* 
nan  ?  and  they  having  examined  Franctt 
Norman  (the  said  person  in  question )  uir 
on  oath,  hereby  state  the  result  of  tiie 
said  examination,  which  they  submit  ac- 
cordingly for  the  opinion  of  the  Judgta 
as  aforesaid. 

He  deposes,  that  his bnsbess  bio  take 
care  of  the  building,  to  trim  and  light  the 
lamps,  to  sweep  and  clean  the  passage!* 
stair.case»  sale-room,  the  poblic  office, 
end  the  Masters'  sitting-room ;  that  the 
Masters  have  laundresses  whom  they 
employ  and  pay  to  keep  their  respective 
offices  dean :  that  he,  his  wife,  and  fa- 
mily, ear,  drink,  and  sleep  in  an  apart- 
ment of  the  said  building  ;  that  he  does 
not  sit  up  to  watch,  but  after  seeing  that 
the  doors  arc  properly  fastened  and  that 

evcrv 


IN   THB  FORTY-SBCOND  VBAR  OP^GBORGE  III.  197 

same  manner,  having  been  paved  under  the  U  Geo.  3.  c.  S2*  ISOA. 
The  Treasury,  Horse-Ouards,  Admiralty,  White-Hall,  and  Sig- 
net, being  situated  in  Broadway,  which  was  paved  at  the  ex- 
penee  of  Government,  are  not  rated.  BuMngham^Houte,  winch  Covblaks^ 
is  settled  on  the  queen,  is  rated.  The  offices  in  Somenet^Hoyse 
(the  Scite  of  an  old  palace)  pay  to  the  inhabited  house  tax,  but 
tke  area  having  been  paved  by  Grovemment,  they  are  not  rated 
to  the  paving  rate.  Cur.  ndv^  vuli. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Al  VANLB  Y  Ch.  J.  The  single  question  in  this  case  is. 
Whether  this  rate  has  been  duly  imposed  according  to  the  provi- 
sions of  11  Geo.  3,  c*22.?  The  material  words  on  which  ihis 
question  arises  are  these,  that  the  Commissioners  **  shall  make 
one  ormore  rate  or  rates,  assessment  or  assessments  upon  all  and 
every  person  and  persons  who  do  or  shall  inhabit,  hold,  use,  oc- 
cupy, possess  or  enjoy  any  land,  ground,  house,  shop,  wharf, 
warehouse,  coach-house,  stable,  cellar,  vault,  building,  tenement, 
or  hereditament  whatsoever,  which  assessment  is  to  be  made  by 
a  pound  rate."  This  therefore  is  a  general  assessment  upon  all 
persons  who  shall  inhabit,  hold,  use,  occupy,  possess  or  enjoy 
any  land  or  ground  of  any  description  whatsoever,  and  if  this 
clause  had  stood  alone  the  clause  would  clearly  have  depended 
upon  the  same  sort  of  question  which  has  often  arLien  on  the 
poor  rates.  Whether  the  Masters  in  Chancery  were  to  be  consi- 
dered as  inhabitants  or  occupiers?  But  as  it  was  intended  that 
all  property  however  occupied  should  be  rated  for  the  pavinj^, 
the  Legislature  has  provided  in  what  manner  certain  buildings 
should  be  rated,  reciting  that  "forasmuch  as  it  is  reasonable  that 
all  public  buildings,  dead  walls,  and  void  spaces  of  ground,  should 
be  rated  and  assessed  for  the  purposes  of  the  act,"  it  enacts^  that 
the  Commissioners  may  **  rate  and  -assess  all  parish  churches^ 
church  yards,  chapels,  meeting  houses,  schools,  inns  of  court 
and  chancery,  halls,  societies,  markets,  warehouses,  wharfs,  void 
spaces  of  ground,  and  all  other  spaces  of  ground  whatsoever, 

crery  thing  is  safe,  he  goes  to  bed.    For    «      19th  Jitne  1798.  *  Wc  are  of^nplnioB 
these  services  he  is  paid  forty  gniiieas      that  the  determinalioo  of  the 


a-year  out  of  tlie  general  fand  belonging  sioners  Is  right. 

to  the  Masters.  Jas.  Eybb.  ' 

W,  Biomiff .  Alt.  Macik>val]i. 

J.Wigg*  B.  Hot  BAM. 

W.Hawketwarth,  A.  TiioMPsoif* 

R,  Golden*  G.RoOKi. 
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180B.  at  a  ntta  iiotex«Qediiig6tf.iii  any  oua  jraer  for  eveyjr  aqaaie  jarl 
'  of pavemeat :^*  wUck  rata k diractad  to  bo  paidin  lOfpopt  of 
^*^«r*^  oborehos  and  abapob  aad  ohnvab  jardi»  bj  tiia  idiwrob  or  cba* 
GtvsftAv*.  pel  wacdana :  and  upon  the  otbar  piopavty,  bj  tha  owaota  and 
propriBtm  ibareof.  Tha  fiftt  of  thateQlaaioa  tharafove  ehargea 
tha  ooaapiani  of  tha  knda  tkereia  aiantioaod  at  a  poqnd  ralft 
and  the  aeoaad  ahargaa  tha  propiietori  of  publio  baUdingi  by 
tha  aquara .  yard  of  paving.  The  only  differoaoa  botwoaii  thia 
and  the  Mmty  h  Bom  aot,  irhiob  paisad  ia  tha  year  praoediiig^, 
and  oa  which  Aa  aaaa  of  EfkfrmU  v.  BHgff  aro«e,  »,  that  in 
that  aot  wharo  the  yaarly  inooaia  of  pablki  botldiogs  aoaid  hgf 
aacertuned  they  were  to  be  rated  by  a  pound  rata ;  vh^raaa  ia 
this  caie»  all  paUio  haildings  are  to  bo  aaaoMed  by  the  iqaara 
yard  of  pavamaAt.  With  roipoot  howev^  to  tha  diBtinotioa  bch 
tween  publia  and  private  baUdinga*  there  oaa  be  bat  one  eon* 
stmctiouof  both  aati ;  and  Iiord  Kfajrofi  in  the  oase  of  Eck^fmU 
V.  Briggi  thought  the  line  of  distinction  very  plaiai  viz*  that 
where  a  building  ia  an>tied  to  publio  purpoaea,  it  ia  a  paUia 
building.  Tha  quoatioa  therefbra  will  be>  Whethw  aoowding 
to  the  true  conatrvation  of  tha  act,  theae  apartmenta  for  which 
the  Mastera  l^ava  boon  rated  are  to  be  deemed  public  buUdiaga  t 
Theae  apartmenta  arc  attuated  in  a  building  which  wca  ereoted 
by  virtue  of  an  act  of  parlianiaat  paaaad  in  the  tbirty^aecond  year 
of  the  King ;  whioh  diractad  that  a  anm  of  mon^  beloagnig  to 
tha  auitora  of  the  Oourt  of  Chaacory  ahould  bo  laid  oat  in  Gch 
vemment  aecuritiaa»  and  the  intereat  of  the  money  applied  under 
the  order  of  the  liord  Chancellor  towarda  building  and  oom^ 
plating  proper  and  conyanient  offioea  for  the  Maatera  in  Chm^ 
oery  and  th^r  clerha,  and  the  aecretariea  of  bankrupta  and  la* 
natica  aad  their,  olerka,  and  aafe  and  aeeure  repoaitoiiea  for  the' 
deeda,  hooka,  papera.  and  writinga  belonging  tojthe  auitora  of 
the  Court,  and.  delivered  to  the  Maatera  in  Chancery,  and  the 
reoorda, .  proceedinga,  4rc.  delivered  to  the  aecretariea  of  bank'' 
rupta  and  lunatioa.  together  with  a  public  office  for  the  suitoia 

of  the  Court  of  Chancery  in  the  atead  or  place  of  the  then  pub- 
lic office  for  the  reception  of  the  aaid  Maatera  and  aecretariea  and 
the  tranaaction  of  their  reapective  buaineaa  therein  :  and  the  aet 
further  providea  that  the  ground  and  buildinga  thereon  abaU  be 
veated  in  Hia  Majeaty,  hia  heira  and  aucceaaora,  for  the  purpoaea 
of  the  act*  The  apeciai  verdict  statea  that  in  purauance  of  this 
act  a  building  with  proper  offices  has  been  erected  for  the  recep* 
Uon  of  the  Masters  and  the  transaction  of  their  respective  busi- 
ness 
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ness  tiiereui,  aad  that  they  htve  hith«rta  bees  vaed  ftr  the  pur-  18BS. 
poses  of  the  act,  and  for  ao  dther  purposes  wbateTOr.  It  is  i»- 
deed  stated  that  up  to  a  eertaia  period  a  person,  emplojed  to 
watefa  and  take  care  ef  the  huildin|^  and  papers,  and  who  was  €o»blai«». 
paid  by  the  Masters,  lodged  in  three  small  rooms  in  ike  htme^ 
meat  story.  It  was  eertainly  Tery  proper  that  svoh  a  person 
should  be  so  employed,  and  I  cannot  thmk  that  this  circamstwice 
can  make  any  difference  in  the  case :  and  I  1k^  that  the  If  as^ 
tera  in  Chaneery  will  not  be  afraid  to  take  him  back  agM% 
though  possibly  it  may  be  safer  that  he  should  not  bring  his  wife 
and  family  with  him.  If  then  these  apartments  are  to  be  oonsi^ 
dered  as  pubfie  buildings  the  rate  has  been  impn^)erly  made, 
since  it  has  been  made  by  a  pound  rate  on  the  occupiers ;  wherd^ 
as  it  should  have  been  made,  if  at  all,  on  the  owner  and  by  the 
square  yard.  In  the  present  case  however  the  owner  is  the  King ; 
and  if  it  were  necessary  to  shew  that  the  King  is  not  rateable  in  a 
case  where  he  is  not  expresdy  named,  I  might  refer  to  a  clause  in 
the  paving  act  (a)  which  exempts  buiklings  belonging  to  His  Ma* 
jesty  from  the  jurisdiction  of  the  Commissioners*  But  it  has  been 
argued  that  although  this  may  have  been  erected  as  a  public 
building,  and  vested  in  the  King,  yet  that  there  are  many  casea 
in  which  property  belonging  to  the  King  when  occupied  by  a 
subject  has  be^i  held  rateable ;  and  I  readily  admit  that  if  it 
could  have  been  shewn  that  these  apartments  had  been  perverted 
to  any  private  use,  or  that  any  beneficiri  occupation  or  enjoy- 
ment hsid  been  derived  from  them,  they  would  have  fallen  withki 
the  cases  winch  have  been  deckled  upon  the  poor  rates  in  thisr»- 
spect,  and  would  have  been  rateable.  My  Brother  Praed  felt 
how  much  the  decinons  upon  the  poor  rates  pressed  upon  him ; 
and  therefore  endeavoured  to  lay  them  altogether  out  of  the  case: 
but  they  appear  to  me  to  bear  strongly  upon  the  subject.  The 
words  of  the  statute  of  Elizabeth  are  **  ii^bitant  and  occupier/* 
The  cases  therefore  upon  the  poor  rates  are  authorities  to  shew 
timt  persons  who  are  only  employed  in  ihfj  business  of  their  pub- 
lic stations,  are  not  within  the  meamng  of  the  Legislature  **  in- 
habitants and  occupiers.''  In  the  case  of  The  King  v.  St^  Luhti^ 
2  Burr.  1063.  it  was  urged  in  argp^iment  that  the  ground  upon 
which  the  hospital  was  built  had  been  formerly  covered  with 
buildings  which   had  been  very  productive  to  the  poor  rate, 

(a)  11  Oc».3.  c.  «2.  1.17. 

and 
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1803.      and  that  it  was  uxyiut  that  the  hospital,  which  was  built  upon  the 
same  ground,  should  be  ^cempted :  but  JjotA  Man^Md  answered 
ithat  the  rateability  of  propcHrty  must  depend  upon  the  use  to 
CorBi.4Ni>.    which  the  ow9er  thinks  proper  to  applj  it,  and  that  as  no  occu- 
pier of  the  building  witldn  the  meaning  of  the  act  was  to  be 
found,  the  building  could  not  be  rated.  The  same  rule  prevailed 
in  The  King  v.  St.  Bartholomew's,  and  The  King  v.  fValdo ;  for 
the  occupiers  made  no  profit  of  the  buildings ;  and  yet  in  the  lat- 
ter case,  there  was  a  woman  resident  in  the  house  who  niade  it 
as  much  her  private  habitation  as  the  porter  in  the  present  case; 
except  indeed  that  she  had  no  family.  So  in  The  King  v«  Wood- 
^rd,  the  trustees  of  a  meetingrhouse  who  made  no  profit  of  it 
were  holden  not  to  be  rateable ;  though  in  Robion  v.  Hyde,  the 
owner  of  a  chapel  who  made  a  profit  of  the  pews  was  holden  rate* 
able.  Upon  the  same  principle  in  The  King  v.  Hardis,  a  master 
gunner  who  occupied  a  battery  house  at  Seaford  belonging  to  the 
Crown  was  held  rateable,  because  he  occupied  it  as  his  domestic 
house  for  his  own  convenience :  and  the  same  rule  was  applied 
to  the  cases  of  the  Duke  of  Portland  (a),  and  of  Lord  Bute  {b) 
the  former  having  been  the  grantee  of  the  scite  of  a  royal  palace, 
and  the  latter  ranger  of  a  royal  park.    In  Lord  Amhertt  v.  Lord 
Somer$,  where  stables  were  occupied  by  a  regiment  of  which 
Lord  Amherst  was  colonel,  he  was  holden  not  to  be  rateable :  but 
it  was  stated  in  the  case  that  his  own  horses  did  not  stand  there^ 
in  order  to  shew  that  he  had  no  beneficial  occupation.    In  The 
King  V.  Susannah  Field,  the  Court  said  that  the  woman  who  lived 
in  the  buildings  belonging  to  the  Philanthropic  Society  for  the 
purpose  of  superintending  the  children,  was  not  rateable  in  respect 
of  those  buildings :  and  hord  Kenyon  compared  her  situation  to 
that  of  a  coachman  sleeping  over  the  stables  of  his  master.    And 
on  the  pther  hand,  in  The  King  v.  Catt,  the  master  of  a  charity 
school  who  resided  in  the  school  house  was  thought  to  be  rateable, 
because  he  used  the  house  for  his  own  domestic  convenience.  If 
therefore  according  to  these  authorities  a  person  inhabiting  apub- 
lie  building,  but  not  occupying  it  for  his  own  domestic  conveni- 
ence, is  not  to  be  considered  as  an  occupier  within  the  meaning 
of  the  statute  of  Elizabeth,  neither  can  he  be  considered  as  an 
occupier  within  the  meaning  of  the  paving  act.     Besides  these 
authorities  upon  the  poor  rates,  there  is  a  case  which  arose  upon  a 

(•)  Dukt  of  PortUmdU  eate,  1  C<»nir«  (b)  lord  Bute  v.  GrindaU,  1  T.  R.S38. 

Biftt^  in.  cd.  4.  2  U*  BL  1263. 

paving 
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paving  act,  and  to  which  I  cannot  find  an  answer.    This  is  the        1809. 
case  otEckenall  v.  Briggs,  in  which  it  was  contended  that  Lord* 
Lothian  was  rateable  as  the  occupier  of  certain  stables  rented 
by  him  as  Colonel  for  the  use  of  a  troop  of  horse :  bat  the  Court    Copbi.aii». 
was  of  opinion  that  as  he  occupied  them  for  public  purposes,  the 
rate  ought  not  to  be  made  upon  him  but  upon  the  owner ;  the 
act  having  made  the  owner  of  public  buildhigs  rateable  in  the 
same  manner  as  the  present,  with  this  immaterial  difference  only 
that  according  to  that  act  if  the  rent  could  be  ascertained  Iftie 
rate  was  to  be  imposed  upon  the  owner  by  a  pound  rate,  whereas 
according  to  the  present  the  owner  is  in  all  cases  to  be  assessed* 
by  the  square  yard  of  paving.     Lord  Kemfon  in  that  case  says, 
*^  The  question  is  what  is  meant  by  public  buildings  ?   And  that 
*^  may  be  answered  by  saying,  that  those  are  public  which  are 
**  applied  to  public  purposes."     On  tiiese  authorities  the  Court 
has  been  of  opinion  that  such  an  occupation  as  is  stated  in  tins 
special  verdict  is  an  occupation  for  public  purposes,  and  that  the 
apartments  in  question  are  to  be  considered  as  public  buildings 
within  the  meaning  of  the  act*    It  is  said  however  that  unless 
the  Masters  be  rated,  there  will  be  no  one  upon  whom  the  rate 
can  be  made,  the  King  being  the  owner :  but  that  circumstance 
cannot  vary  the  question  respecting  the  occupation  of  the  Mas" 
ters :  and  the  opinion  of  Lord  Mtinnfwld  in  The  King  v.  St.  Luk^$ 
Hospital^  shews  that  if  no  person  can  be  found  to  answer  the  de- 
scription in  the  statute,  no  rate  can  be  made.  In  addition  to  this 
objection  great  reliance  has  been  placed  on  a  determination  of  the 
Judges  upon  an  appeal  by  the  Masters  against  an  assessment  under 
another  act  of  Parliament.    But  although  this  determination  be 
certainly  entitled  to  great  attention,  yet  cases  of  this  description 
never  can  be  considered  of  equal  weight  and  authority  with  the 
decisions  which  are  made  by  the  Judges  when  sitting  in  their  or* 
dinary  tribunals ;  where  arg^uments  on  both  sides  are  fully  heard, 
and  from  which  decisions  appeal  may  be  made  to  the  superior 
courts.     From  the  great  number  of  cases  upon  taxes  which  are 
brought  before  the  Judges,  their  determinations  are  necessarily 
made  in  a  greater  haste,  and  with  something  less  solemn  attrition 
than  the  cases  which  arise  in  their  own  courts*    We  cannot  there- 
fore think  tins  determination  entitied  to  sufficietftweight  tooppose 
tiie  authority  of  the  decisions  of  the  Court  of  King's  Bench  upon 
poor  Tates,  and  the  construction  which  has  been  put  upon  a 
former  paving  act  by  this  Court  in  the  case  of  Eckersallr.  Briggs. 

It 
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iSfti.       It  will  not  be  neceggary  to  cmBment  |iarticiilarly  upon  the  ease 
kself,  especially  as  it  anMeuponadiflferent  act  of  parliament  from 
that  now  under  coasideralion,  though  some  obterratioiis  might  be 
CiowihAnm^    suggested  to  take  avay  something  from  the  wmgfat  of  that  deter- 
mination.  It  appears  that  the  Masters  were  aflsooiod  indiYidnaUy 
for  their  respective  apartments^  and  coUeotiTely  for  the  pufalk 
office.  On  theappeal,  the  Judges  seem  at  &rst  to  have  entertained 
some  doubts;  and  to  have  thought  that  the  case  in  a  great  mea- 
sope  turned  vfotk  tiie  character  and  situation  of  the  man  who 
lived  in  the  building,  and  desired  further  infonnatioii  upon  thia 
sal^t.  Upon  the  case  being  restated  it  appeared^  that  the  busi- 
ness of  this  man  was  to  take  case  of  the  buildings  and  sweep  it, 
for  which  he  was  paid  a  salary  iwt  of  die  general  fund  of  the 
Masters;  that  his  flunily  rended  with  him  in  &e  basement  story, 
and  that  the  Masters  had  laundresses  to  take  eare  of  their  re- 
spective apartmenta.  I  can  hardly  think  that  these  circumstanoes 
could  make  any  very  material  diffoceiice  in  the  case:  and  it  is 
difficult  to  conceive  how  the  residence  of  a  porter  who  had  the 
care  of  the  whole  building  couU  make  each  Master  rateable  for 
his  own  apartment.  The  public  have  erected  a  building  in  which 
the  Masters  are  ordered  to  transact  their  buriness;  they  have  no 
option.    Can  this  suliject  them  to  be  taxed  for  such  a  buildings 
fi»  if  it  wereoccupied  by  tiiem  for  private  purpo0ss»  and  accord- 
ing to  the  value  of  a  building  so  occupied  I    It  is  sand  that  the 
Masters  are  at  liberty  to  occupy  their  respective  apartments  in 
any  manner  which  may  suit  their  own  convenience.  ButtheLord 
C^mceUor  has  never  given  them  authority  so  to  do ;  nor  do  I 
think  that  he  would  permit  it  to  be  done :  and  it  is  sufficient  kk 
this  case  to  say  that  the  apartments  never  have  been  so  oocupiedi 
If  theseapartmenti  be  rateable^  the  Judge's  rooms  behind  Weil- 
minUer  Hall,  or  any  apartments  which  are  used  soldy  for  public 
business,  may  be  rated.  If  indeed  puUie  apartments  be  occupied 
for  domestie  purposes,  they  should  be  rated :  but  if  nothing  bat 
public  business  be  transacted  there,  thqr  ought  not.    Yet  if  a 
public  officer  think  proper  to  hire  chambers  for  the  purpose  of 
tainsaeting  his  business  there  rather  than  at  his  own  house,  this 
is  for  his  own  convenience,  mid  he  ought  to  be  rated  for  them. 
And  when  tim  Masters  in  Chancery  hired  diambers  in  Sym^nds 
Imi  for  thepiurpose  of  txansaoting  theur  public  business  there,  they 
were  rated.  The  inquiries  which  have  been  made  by  the  desire  of 
the  Court  havenot  proved  very  satisfactory.  It  is  said  that  theSix 

Clerks' 
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Clerks'  Office  and  the  R^iiter  OOee  are  rated  by  the  pound       MBB. 
raf^  and  that  the  Society  of  Lincoln's  Inn  halF«  thought  fit  to  ■ 

^7  that  rate.    If  that  be  so,  the  Soqiety  hate  ceriaialy|>aid  that     ^^^^"^ 
xate  in  Aeir  ovn  wnmi^ ;  fbr  if  they  were  rateable  theymnsthate    Gorsuuto. 
been  rateaUe  as  owners*  in  which  case  they  wonU  not  be  liable 
to  be  assessed  by  the  ponnd  rate»  bat  by  the  sqaare  yard.   With 
tespeat  to  the  poblio  offices,  some pay»  sovm  do  not:  whei^the 
owner  lets  them  to  be  naed  as  pdblio  offices  he  is  teted  to  the 
paving  tax.    Thus  if  a  house  be  hired  for  tmnsnctiny  the  bnsi-, 
ness  of  the  Seeretary  of  State,  thoogh  the  hoase  be  not  rateable 
w$n,  prinvle  house,  die  owner  remains  liable.    The  only  ques- 
tion in  tiw  present  ease  beiag,  whether  the  apartments  in  qnes* 
tion  are  to  be  oonsideied  as  paUic  buildings  within  the  meaning 
of  the  act,  we  are  of  opinion  that  as  they  have  only  been  need 
Arpublie  buamess,  they  are  to  be  so  eonsiderBd*  and  that  there- 
fore juii^ment  onght  to  be  given  for  the  Plaintiff. 
PtrCwimm,  JndgniBnt  for  Ihe  Plaintiff. 


BucHER  and  Another  w.  JARltAfT. 
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TROVER  for  **  a  certificate  in  writing  of  the  r^fgistry  of  a  cer-  in  tiwer  for 


tain  shqi  or  vessel  called  the  Salem^  which  said  ship  or  ves-  ^  ^^ 
ad  been  rep^tered  by  the  Plaintiffs,  according  to  the  fit»-  i^ny.the 
tnte  in  ^tcase  made  and  provided.''  p^Ttld  i^^u^ 

At  the  trial  before  Lord  AlwuUeif  Ch^  J.  at  th^GuUdkaU  Sit-  production  of 
tings  after  hist  HihfyTerm,  it  appeared  that  the  Defendant  ^J^^l^u 
having  been  employed  as  broker  in  the  sale  of  the  ship  Sakm  by  wis  copied ; 
the  Plaimiffs  had  got  the  certificate  of  registry  in  queation  into  ^"^"b^ 
his  hands,,  and  rrfbsed  to  ddivw  it  at  their  desire  to  the  person  given  to  pro- 
whohadpurcbasedofthem.  seas  to  enaUeUm  to  obtain  a  fresh  fi^iuri^^*' 
oertificate  of  registiy  •    To  prove  that  such  a  certificate  had  been 
granted,  an  officer  of  the  costoms  was  oalled«  who  prodnoed  the 
origtmd  rcigistry  firom  which  the  certificate  tms  copied.    This 
evidence  was  olqeotod  toon  the  part  of  the  Defendant,  becaase 
no  notice  had  bean  given  to  the  Defendant  to  produce  the  cer- 
tifioate  of  registry  itsriC^  without  wUch  it  was  insisted  that  the 
Fhantiffs  coald  not  resoit  to  any  secondaiy  evidence  of  the  in- 
atrument  which  they  sm^ht  to  recover.    Lord  Ahanltg  admit- 
ted the  evidenee,  and  a  verdiet  was  found  tot  the  Plaintiffs. 

*  And  see  JiAUy  t.  raylor»  1  Campb.  143.    How  ▼.  Hailt  14  £Mt»  f74. 

A  rule 
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IBOB.  A  nde  mm  for  a  new  trial  was  obtained  on  a  former  day,  on  the 

^ — ~*      ground  of  the  evidence  having  been  improperly  admitted,  and  the 
^^**      case  of  Cmoan  v.  Abrahams^  1  Esp.  N.  P.  Cos.  50.  was  thencited, 
jAmmATT.     where  Lord  Ktnyon  in  an  action  of  trover  for  a  bill  of  exchange, 
reftised  t6  admit  any  evidence  respecting  the  bill,  notice  not  hav- 
ing been  given  to  the  Defendants  to  produce  the  bill  itself. 

Skq^kerd  Serjt.  now  shewed  cause.  The  rule  adopted  by  Lord 
Kenyan  in  Cowan  v.  Abrahams  does  not  apply  in  the  present 
tsase,  for  there  it  was  necessary  that  (he  bill  itself  should  be  pro- 
duced, in  order  to  see  whether  any  part  of  it  had  been  paid  oC 
since  the  damages  wore  to  be  estimated  by  the  contents  of  the 
instmment,  whereas  here  the  jury  need  not  inspect  the  certificate 
of  registry,  in  order  to  estimate  the  damage  die)  Plaintiffs  have 
susta^ied  by  the  detention  of  the  certificate.  Besides,  many  bills 
of  exchange  of  the  same  purport  may  be  drawn  by  the  same  pep- 
son,  whereas  there  can  be  but  one  certificate  of  registry  of  the 
same  ship  existing  at  any  one  period  of  time,  for  no  new  certificate 
is  granted  till  the  old  one  is  brought  in.  It  was  only  necessary 
to  prove  that  such  a  certificate  had  been  granted  to  the  Plain- 
tiffs^ and  that  the  Defendant  had  tortiously  converted  it  to  his 
own  use.  b  it  to  be  contend^  that  If  trover  be  brought  for  a 
valuable  book,  no  evidence  can  be  received  of  the  value  of  the 
'  book  unless  a  notice  has  been  given  to  produce  the  book  ?  And 
yet  in  the  question  of  damages  much  may  depend  upon  the  edi- 
tion of  the  bo<^,  which  will  be  better  proved  by  production  of 
the  book  than  by  any  other  means.  If  the  rule  adopted  in  Coman 
"v.  Abrahams  be  extended  in  the  way  now  contended  for,  no  line 
can  be  drawn  to  prevent  its  being  also  extended  to  every  case 
wh<Hre  a  specific  thing  is  sought  to  be  recovered  in  trover. 

Best  SeijUconifi*  In  Cowan  v.  Abrahams  Lord  JCfftyon  ob- 
served, that  the  objection  to  the  evidence  offered  was  founded 
on  a  rule  of  bw  not  to  be  departed  from,  namely,  **  that  the 
best  evidence  the  nature  of  the  case  admits  of  is  aheays  to  be 
given;  that  wherever  there  is  written  evidence,  parol  evidence 
of  its  contents  is  not  the  best  evidence,  and  is  therefore  inad- 
missible." So  in  a  case  simitar  to  that  before  Lord  Kenyan^ 
the  same  rule  iras  laid  down  by  the  late  Lord  Ch.  J.  Eyrt. 
In  the  latter  case  the  parties  acquiesced  in  the  opinion  of 
the  Chief  Justice  delivered  at  Tflui  Priui ;  but  it  is  t>bservable 
-that  in  the  report  of  Cowan  v.  Abrahams  the  point  is  stated 
to  have  been  moved  in  the  Court  of  Kiag*s  Bench,  and  the 

opinion 
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opinion  of  Lord  Kenyon  to  have  been  confirmed  by  the  other        1802. 
Judges.    The  argument  adduced  from  the  supposed  absurdity       — — 
of  giving  notice  to  produce  a  book  or  other  specific  thing  sued  ^^ 

for  in  trover,  has  no  weight  whatever  in  this  case ;  for  there  the  Jarmatc. 
rule  of  law  that  of  written  instruments  the  best  evidence  must  be 
given  unless  where  a  notice  to  produce  the  instrument  itself  has 
failed  of  success,  does  not  apply,  books  not  being  written  instru- 
ments. That  rule  is  founded  on  the  fallibility  of  the  human 
memory,  and  so  far  is  it  carried,  that  in  an  indictment  for  steal- 
ing a  written  instrument  it  has  been  said  to  be  necessary  to  give 
notice  to  the  prisoner  to  produce  the  instrument  before  any  evi- 
dence can  be  received  of  its  contents.  [The  Court  however  ob- 
served that  such  was  certainly  not  the  practice,  and  intimated 
that  it  had  been  held  unnecessary  (a) :  and  Heath  J.  said,  that 
in  a  case  tried  before  himself  at  Worcester^  a  man  having  been 
indicted  for  stealing  a  5/.  note  from  a  person  who  did  not  recol- 
lect the  tenor  of  the  note,  the  indictment  charged  him  generally 
with  stealing  a  5/.  note,  without  adding  any  further  description 
of  the  note,  and  the  point  being  reserved  for  the  opinion  of  the 
Judges,  they  held  the  indictment  sufficient.] 

Lord  Al  VAN  LEY  Ch.  J.  Without  controverting  the  rule  laid 
down  by  Lord  Kenyon,  I  think  this  case  very  distinguishable 
from  Cowan  v.  Abrahams.  None  of  the  arguments  used  by  his 
Lordship  in  that  case  apply  to  the  present.  There  the  best  evi- 
dence of  the  contents  of  the  bill  of  exchange  was  unquestionably 
to  be  derived  from  the  production  of  the  bill  itself.  But  the  pro- 
duction of  the  certificate  of  registry  could  in  this  case  have  an- 
swered no  purpose  whatever,  the  only  question  being.  Whether 
the  Defendant  wrongfully  detained  the  certificate  from  the. 
Plaintififs  or  not?  It  seems  to  me  therefore  no  violation  of  the 
rules  of  evidence  to  admit  proof  of  the  existence  of  the  certifi- 
cate, in  order  to  charge  the  Defendant  with  a  tortious  conver- 
sion of  that  instrument. 

Heath  J.  There  is  a  material  difference  between  an  action  of 
assumpsit  on  a  promise  contained  in  an  instrument  in  writing  and 
an  action  of  trover  for  the  instrument  itself.  In  the  former  the 
promise  must  be  proved  as  laid,  and  consequently  can  be  best 
proved  by  inspection  of  the  instrument :  in  the  latter  the  gist 

(«)  In  The  King  t.  AiekUi,  1  Leaeh.  rridencc  of  the  bill  was  received,  though 
Cro,  C«.  330.  ed*  3.  which  was  an  indict-  no  notice  to  produce  it  had  been  given 
ment  for  stealing  a  bill  ofcxchange,  pnrcl      either  to  the  pristuacf  or  his  attorney. 

VOL.  III.  L  of 
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18Q2.       of  the  action  is  the  tort.    Undoubtedly  if  a  party  uniiecessarily 

'    ■'      take  upon  himself  to  describe  the  instrument  he  must  prove  his 

BucuER      description.     But  that  is  not  the  case  here.    In  fact  the  original 

Jarratt.     was  produced,  and  that  which  the  Defendant  insists  ought  to 

have  been  produced  was  only  a  copy. 

RooKE  J.  This  action  is  brought  to  recover  from  the  Defen- 
dant the  property  in  a  specific  thing;  and  therefore  I  think  the 
evidence  received  at  the  trial  was  properly  received.  Where  a 
written  instrument  is  to  be  used  as  ^  medium  of  proof  by  which 
a  claim  to  a  demand  arising  out  of  the  instrument  is  to  be  sup- 
portedy  there  I  admit  the  instrument  itself  must  be  produced;  or 
notice  to  produce  it  must  have  been  given  to  the  Defendant  be- 
fore any  evidence  of  its  contents  can  be  received.  But  this 
being  an  action  of  trover  for  the  certificate  of  registry  itself,  I 
can  «ee  no  sound  reason  why  evidence  should  not  be  admitted  of 
the  existence  of  the  certificate  in  the  same  manner  as  evidence  of 
a  picture  or  other  specific  thing  is  constantly  admitted  where  it 
is  sought  to  be  recovered  in  the  same  form  of  action.  It  is  firue 
that  if  a  party  take  upon  himself  to  describe  the  contents  of  tlie 
instrument,  he  must  prove  it  as  he  describes  it.  In  th^  case  it 
was  not  possible  for  the  Defendant  to  entertain  a  doubt  what 
was  the  thing  demanded,  there  being  but  one  certificate  of  re- 
gistry to  a  ship  existing  at  any  one  period.  The  original  re^- 
try,  which  is  a  kind  of  duplicate  of  the  certificate,  was  produced ; 
and  the  certificate  itself  bein^^  in  the  possession  of  the  Defen- 
dant, it  was  in  his  power  to  produce  it  and  shew  that  the  Plain- 
tifiTs  evidence  respecting  the  certificate  was  not  correct,  if  that 
had  been  the  case. 

Cham  BR  B  J.  There  is  an  essential  difference,  as  I  conceive, 
between  the  mode  of  proving  a  very  general  or  a  very  minute 
description  of  a  vnritten  instrument.  Tne  rule  undoubtedly  is, 
that  no  evidence  can  be  received  of  the  contents  of  a  written  in- 
strument but  the  instrument  itself.  But  in  this  case  the  Plain- 
tiffs declared  in  trover  for  a  written  instrument  describing  it  ge- 
nerally, and  not  referring  to  its  contents,  of  which  evidence  could 
not  have  been  received,  as  no  notice  had  been  given  to  the  De*- 
fendant  to  produce  the  instrument  itself.  I  think  therefore  the 
evidence  was  properly  admitted. 

Rule  discharged. 
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PiGOTT  V.  Thompson.  Ut^tmu 

THIS  was  an  action  of  assumpsit  tried  at  the  last  assizes  for  «^*.Bgi«ed  m 
Cambridgeshire  before  Mr.  Justice  Grose,  when  a  Terdict  ZTm'lf'Z 
was  fonnd  for  4he  PlaintifF  withflS/.  7s.  :ed.  damages,  subject  to  ^,^j^^"''h,^ 
the  opinion  of  the  Court  on  the  foUoiring  case :  hired, « to  the 

"  By  three  acts  of  ParUament  of  the  8S  Geo.  2.  the  18  Geo.8.  Jje^-^'o^ the 
and  the  87  Geo.S.  certain  persons  by  name,  and  aU  persons  qua-  er.;" held  that 
liiied  as  the  said  acts  direct,  were  appointed  commissioners  for  ^'il^t^ofa 
draining  certain  fen  lands  in  the  isle  of  Ely  in  the  county  of  be  mamtained 
Cambridge,  called  Burnt  Fen  first  District,  and  by  the  provi-  {jf^^^  "• 
sions  of  ihe  said  acts  the  commissioners  are  empowered  to  erect 
certain  toll-gates,  and  take  and  receive  certain  tolls  in  the  said 
fen  lands,  and -the  tolb  are  vested  in  the  commissioners  and  their 
successors.    On  the  23d  June  1796  the  commissioners  let  the 
said  tolls  to  ^he  ^Defendant  for  three  years,  who  thereupon 
fiigned  a  certain  paper  to  the  following  purport : 

''  June  28d  1798.    Now  to  be  let  llie  several  tolls  of  Burnt 
Fen  first  District,  with  the.t6ll-house. 

**  June  33d  1796.  I  do  hereby  acknowledge  to  have  hired 
**  the  above  tolb  for  three  years  by  private  contract,  at  one 
*'  hundred  and  forty-five  pounds  per  annum,  to  be  paid  to  the 
"  treasurer  of  the  commissioners,  at  his  house  in  Ely,  by  twelve 
equal  monthly  payments  in  each  year,  the  first  payment  to 
begin  and  be  made  on  the  24th  day  ctJuly  next ;  as  witness 
my  hand,  John  Thompson** 
The  Plaintifi'was  on  the  said  SSdJf#ifel798,  and  still  is  trea- 
surer to  the  said  commissioners.  The  treasurer  is  the  officer  of 
the  commissioners  appointed  under  the  act  of  Parliament  with 
an  annual  salary.  The  Defendant  immediately  entered  inta  the 
receipt  of  the  tdlls,  and  continued  to  hold  and  receive  the  same 
during  the  said  three  years,  and  during  that  time  paid  to  the 
Plaintiff  as  treasurer  several  sums  on  account  of  the  said  rent, 
but  the  sum  of  68/.  7$.  6<f.;Still  remains  due,  to  recover  M^iidh 
this  action  is'brought.  The  declaration  contains  special  counts 
on  the  agreement  of  the  23d  June  1796  and  counts  for  ndoiiey 
paid,  money  lent  and  advanced,  money  had  and  received,  and 
on  an  account  stated." 

•  And  Mc  SiortT  r.  Gordon,  5  M.  £c  S.  308.  316.     Bowes  f.  Morris,  2  Taunt.  374. 
580. 

L  2  The 
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1802.  The  question  for  the  opinion  of  the  Court  was,  Whether  un- 
der  the  circuoistances  the  Plaintiff  was  entitled  to  recover?     If 

^*^]^^'       he  was,  the  verdict  to  stand ;  if  not,  a  verdict  to  be  entered  for 
Thompbok.    the  Defendant. 

Williams  Serjt.  for  the  Plaintiff.  The  question  is,  Whether 
the  treasurer  of  the  comimissioners  be  entitled  to  maintain  this 
action?  Which  must  depend  upon  this.  Whether  any  con- 
tract were  made  with  him  bv  the  Defendant  ?  The  Plaintiff 
was  the  agent  of  the  commissioners,  and  the  terms  of  agreement 
signed  by  the  Defendant  import,  that  in  consideration  that  the 
commissioners  had  let  the  tolls  to  him,  he  undertook  to  pay 
the  rent  to  the  Plaintiff,  who  was  their  agent.  Such  a  con- 
sideration is  sufficient  to  support  the  promise ;  for  if  J.  in  con- 
sideration of  something  received  from  B.  promise  to  pay  to  C. 
this  is  a  good  assumpsit  to  C.  If  there  be  a  consideration  for 
ilxe^assumpsity  it  ceases  to  be  nudum  pactum,  though  that  con- 
sideration arise  from  a  third  person.  Gilbert  v.  Ruddeard,  Djf. 
272.  in  marg.  Disbom  v.  Denabie,  IRolL  Ah.  31.  If  the  per- 
son to  whom  the  promise  is  made  be  authorbed  to  give  a  dis- 
*  charge  it  is  sufficient.  If,  therefore,  the  Plaintiff  be  sufficiently 
described  in  the  agreement,  he  may  well  maintain  this  action. 
Now  the  case  states,  that  at  the  time  when  the  agreement  was 
entered  into,  he  was  treasurer  to  the  commissioners,  and  that 
he  continued  so  when   the   action  was   brought,    and  though 

0  he  be  not   mentioned   by  any  other   than  his  name  of  office, 

being  described  as  treasurer,  yet  the  rule  applies  id  cerium  est, 
guod  certam  reddi  potest.  The  promise  was  not  made  to  any 
person  who  might  be  treasurer  for  the  time  being,  for  such 
a  promise  would  not  be  good  in  law,  but  personally  to  the 
Plaintiff  by  the  description  of  treasurer,  and  the  law  will  not  in- 
tend a  promise  to  be  bad,  if  by  any  inference  it  can  be  made  good. 
Thus  if  a  bond  be  given  to  A.,  B.,  C,  and  D.,  churchwardens 
and  overseers  of  the  parish  of  E.  and  they  go  out  of  office,  the 
action  on  the  bond  must  be  brought  in  the  names  of  A.,  Bi,  C, 
and  D.y  averring  that  thgy  were  churchwardens  and  overseers  at 
the  time  when  the  bond  was  given ;  for  the  bond  wouTd  not  be 
good  in  law,  unless  it  were  made  personally  to  them.  Upon 
the  same  principle  if  a  bond  be  given  to  the  churchwardens  and 
overseers  of  the  parish  of  E.  as  the  bond  can  only  be  good 
as  a  personal  obligation  to  those  who  at  the  time  when  the 
bond  was  executed  filled  the  offices  of  churchwardens  and 
overseers,  the  law  will  intend  that  the  bond  was  given  to  those 

persons. 
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persons,  and  they  may  maintain  the  action,  averring  themselves 
to  be  the  same  persons  who  filled  those  oilices  when  the  bond 
was  given. 

Sellon  Serjt.  contra  was  stopped  by  the  Court. 

Lord  Alvanlby  Ch.  J.  It  is  not  necessary  to  discuss  whether 
ifil.letlandto  B,,  in  consideration  of  which  the  latter  promises 
to  pay  the  rent  to  C,  bis  executors  and  administrators,  C.  may 
maintain  an  action  on  that  promise  (a).  I  have  little  doubt  how- 
ever that  the  action  might  be  maintained,  and  that  the  consider- 
ation would  be  sufficient ;  though  my  brothers  seem  to  think 
differently  upon  this  point.  It  appears  to  me  that  C.  would  be 
only  a  trustee  for  ^.,  who  might  for  some  reason  be  desirous 
that  the  money  should  be  paid  into  the  hands  of  C.  In  case  of 
marriage  it  is  often  necessary  to  make  contracts  in  this  manner, 


(a)  Tills  ver^  point  aK>96  in  Loittlktrv, 
KeUy,  8  Mod,  115.  where  the  Flaiuiiff's 
attorney  bad  made  a  lease  by  indenture 
to  the  Defendant  in  his  own  name,  ren- 
dering rent  to  the  PlaimiiT,  whom  the 
Defendant  covenanted  to  pay  ;  bat  the 
case  appears  to  have  been  adjourned 
after  ar^tument  without  any  decision.  It 
is  said  by  Levinz  J.  in  GUhtf  v.  Cnpley,  S 
Lev.  139.  that  when  a  deed  is  made  inter 
partes  a  stranger  »}iall  nut  take  advantage 
of  a  covenant  made  tor  his  benelit,  but 
where  it  is  not  made  inter  partes  lie  luay, 
whether  the  deed  be  indented  or  not ;  fur 
this  he  cites  Cooker  v.  ChiUI,  Hil  24  aixi 
26  Car.  3.  B.  U,  which  was  an  action  on 
a  charter  party  indented  in  these  terms, 
'*  this  indented  charter-party  witnesseih, 
that  Bvidltif,  master  and  part  owner  of 
the  ship,  with  the  consent  of  Cooker,  the 
other  part  owner,  hath  let  the  ship  to 
Child  on  such  a  voyage  ;**  and  Child  co- 
venanted with  Bindley  necnon  with  Cook- 
er to  pay  300/.  and  it  was  held  that  Cool- 
er might  maintain  the  action.  Lord  Holt 
also,  in  Sutler  v.  Kidgly,  Carth,77.  held 
that  one  party  to  a  deed  could  not  cove- 
nant with  another  who  wus  no  patty,  but 
a  mere  stranger  to  it.  So  where  a  bill 
was  sealed  in  this  manner, "  received  of 
A.  to  the  use  of  B.  and  C.  equally  to  be 
divided,  to  be  repaid  at  such  n  time  to 
the  use  ot  B,  and  C."  it  was  resolved  that 
/i.  and  C.  might  euch  sue  for  20^  Shaw 
T.  Shenoood,  Cro.  EUt,  729.  affirmed  in 
error,  Yelv,  23.  But  where  a  bond  was 
niude  to  A.  for  the  benefit  of  B.,  it  was 
adjudged  the  latter  contd  neither  sue 
upon  it  nor  release  it,  he  nut  being  party 
to  the  bond.  Offley  v.  Ward,  I  Lev.  13S. 
Videetiam  2  Inst,  673.  With  respect  to 
the  right  of  a  tliiid  person  \o  sue  upon  a 
parol  promise  made  to  another  for  his  be- 
nefit* there  is  great  contradiction  among 


the  older  ctsts,  all  which  are  collected 
1  Vin.  Abr.  fo.  333.  to  337.  Actions  of 
Assumpsit,  (2).  But  in  Dutton  v.  Poole, 
Mich,  29  Car,  2.  B.  R.  2  Leo.  210.  1 
Kenf.  318.  S.  C.  Sir  7'.  Aay,  302.  S.  C. 
and  Sir  7\  Jonej,  102.  S.  C.  the  point 
seems  to  have  been  very  fully  considered 
and  very  solemnly  decided.  There  the 
father  of  the  PlaintifF's  wife  being  seised 
of  a  wood,  which  he  intended  to  sell  to 
raise  fortunes  for  his  younger  children, 
the  Defendant  bein^  his  heir,  in  consi- 
deration that  he  would  forbear  to  sell  it, 
promised  to  pay  his  daughter,  the  Plain- 
tiff's wife,  lOOOi..  for  which  the  action 
was  brought;  and  it  was  held  that  the 
Plaintiff  might  well  maintain  tlie  aotion. 
VVhidt  decision  was  affirmed  in  Uie  Ex- 
chequer-chamber. In  that  case»  indeed, 
some  stress  was  laid  upon  the  nearness  of 
relationship  between  tiic  Plaintiff's  wife 
and  her  father,  to  whom  the  promise  was 
made;  but  another  case  has  since  occui- 
red  to  which  that  reason  does  not  apply. 
In  Marilyn  v.  liynde,  Cotep.  437.  the 
Plaintiff  declared  against  the  Defendant, 
rector  of  i4.,  upon  an  instrument  in  writ- 
ing! dated,  4*0.  whereby  the  Defendant 
promiud  the  Plaintiff  to  , retain  him  as 
curate  till,  tj-c.  and  to  allow  him  hOl.  per 
annum  ;  the  instrument  produced  in  evi- 
dence was  a  certi6cate  addressed  to  the 
Biihop,  whereby  the  Defendant  nora)- 
iiated  the  Plaintiff  his  curate,  and  pro- 
mised to  allow  him  50^.  per  annum.  Up- 
on this  evidence  the  Plaintiff  wai,  after 
argument,  held  entitled  to  recover  against 
the  Defendantb  So  in  Marchington  v. 
Vernon,  ante,  vol.  ].  p.  10 1.  in  notis, 
BuUer  J.  expressly  says,  **  If  oike  person 
makes  a  promise  to  uiolher  for  the  bene- 
fit'of  athird,  that  third  may  maintain  an 
action  upon  it." 

and 
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and  thep«rsond  action  is  giyen  to  the  troitee  for  the  benefit  of 
fbefeme  covert.  But  in  the  present  case  the  agreement  ia,  that 
in  consideration  that  the  commissioners  have  let  the  tolls  to  the 
Defendant  he  will  pay  io  their  treasarer.  Now  it  is  said  that 
fliis  amounts  to  a  promise  to  paj  to  the  person  who  was  the 
treasurer  at  that  time ;  but  I  am  clear  that  sach  was  not  the 
meaning  of  the  instrament^  and  fliat  if  the  Defendant  had  been 
removed  from  his  office  it  would  have  been  a  payment  which 
would  not  have  availed  the  Defendant  if  he  had  persisted  to  ac- 
count with  the  present  Plaintiff.  The  muiifest  intention  of  the 
agreement  was,  that  the  Defendant  should  pay  the  money  to  any 
person  whom  the  commissioners  should  choose  to  make  their 
tf^asui^  for  the  time  being;  but  by  law  a  debt  is  not  so  assign* 
able,  (a) 

Hbath  J.  I  am  of  the  same  opinion*  It  appears  to  me  that 
the  appointment  to  pay  to  the  treasurer  was  meant  for  the  benefit 
of  thq  commissionOTSy  and  they  alone  can  sustain  the  action. 

RooKB  J.  I  think  the  contract  was  made  with  the  commis- 
sioners. 

Chambrb  J.  The  coiltnict  is  to  pay  the  commissioners 
through  the  medium  of  their  officer. 

•  Judgment  for  the  Defendant. 


(«)  Fb  Feimer  t.  MtBrt,  S  Bl,  lt69. 
the  uMigfiee  of  a  rapondentia  bond  nmde 
to  one  Ooi»  with  an  indorseroent  by  the 
obligor  deciding  that  be  wonld  pay  it  to 
any  assignee  of  Cmv  was  held  entitled  to 
recover  against  the  obligor  of  the  bond 
in  a$mm^,    Bot  in  that  case  the  right 


of  acthm  npon  the  mmmptit  nerer  eonld 
accrue  to  more  than  one  person,  m.  the 
person  who  should  be  the  assignee  of  Cm; 
whereas  the  agreement  in  tM  principal 
case  processes  to  mre  Hie  same  right  of 
actiote  to  a  succesoien  of  treasorers. 


JirayS4th. 

If  defamatory 
words  be 
spoken  of  two 
partners  re- 
spectuig  their 
trade,  they  may 
maintain  a 
joint  action  for 
the  slander, 
averriog  spe' 
damage. 


nliy 


Cook  and  Another  v.  Batchellor. 


HPhis  was  aiii"  action  on  tne  case  for  defamation  brought  by  twa 
persons  who  wereco-partners  in  trade.  The  declaratidn  after 
stating  that  the  Plaintiffs  carried  on  trade  in  partnership  as  wool' 
staplers,  and  as  such  had  conducted  themselves  with  honesty  and 
made  great  profit,  alleged  that  as  oo»partners'they  had  bought  a 
Quantity  of  wool,  to  be  weighed  by  diemselves  and  paid  for  ac- 
cording to  weight,  which  they  weighed  fairly,  but  |jbat  the  De« 

fendant 
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fendant  speaking  of  them  in  their  trade,  and  of  their  weighing       1802.. 
the  said  wool»  said  **  when  the  wool  was  weighed  there  was  a 


pound  weight  concealed  under  the  brass  weight ;"  there  were        ^^^^ 
several  counts  varying  the  expressions,  and  the  declaration  con-  BATcnsiLOB: 
eluded  with  an  averment  that  several  persons  (naming  them) 
had  in  consequence  of  the  speaking  the  said  words  refused  to 
have  any  further  dealing  with  the  Plaintiffs.  To  this  declaration 
there  was  a  general  demurrer  and  joinder  therein. 

Baj/ley  Serjt.  in  support  of  the  demurrer,  insisted  that  this 
action  could  not  be  maintsdned  by  two  persons  jointly.  Although 
it  might  be  said  that  as  it  was  averred  that  the  special  damage 
had  accrued  to  them  in  their  trade,  they  ought  to  bring  the  action 
as  copartners ;  yet  to  this  it  might  be  answered,  that  as  the  words 
were  spoken  of  them  in  their  trade,  they  were  actionable  in  them- 
selves, and  the  special  damage  need  not  have  been  proved. 

Sellon  Serjt.  was  proceedmg  to  arglie  in  support  of  the  decla- 
ration, but 

The  Court  were  of  opinion  that  the  action  was  well  brought  by 
the  two  Plaintiffs,  and  Heath  and  Rooke  Js.  referred  to  a  simi- 
lar case  of  JaftMdiy  and  Another  V.  Spires,  in  which  the  same 
point  was  brought  before  this  Court  some  years  back,  when  the 
action  was  held  to.  be  maintainable. 

Judgment  for  the  Plaintiffs,  (a) 

(a)  With  respect  to  icTeral  persons  sa-      the  note  of  Mr.  Serjt.  WitUana  on  Comp' 
iog  or  bciugjoinUj  sued  for  slander,  see      ton  ▼.  lAUiebift,  2  SouHd.  117.  a. 


Rex  v.  Perbing  and  Another,  late  Sheriff  of  London.      May  24th. 

A  RULE  nisi  was  obtained  on  a  former  day  for  setting  aside  an  A  rule  for  an 
-^  attachment  which  had  issued  against  the  sheriff  of  London  in  ■g^'SS^heVhe- 
a  cause  of  Westan  v.  Bernards    The  Defendant  in  the  original  nfffurnot 
action  having  been  arrested  in  the  last  long  vacation,  on  a  writ  y^f^S^^^^^ 
retumaUe  the  first  return  of  Michaelmas  Term,  pdd  into  the  been  obtained 
hands  of  the  sheriffs  officer  the  sum  of  205/.  and  the  costs.  On  nJ^^^^ 
the  6th  of  November  the  Plaintiff  ruled  the  sheriff  to  return  the  (be  attachment 
writ,  which  was  complied  with :  on  the  13th  November  he  ruled  Md'swcd  on 

the  sberiffuntil 
the  9th  of  March  following,  the  Court  held  the  sheriff  discharged,  and  set  the  nttnckment  aside.* 

♦  Vide  Rex  v.Shenff  of  Surrey,  9  East,  467.  Rei  v.  Sheriff  of  London,  1  Taunt.  489. 

the 
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1802.       the  sheriff  to  bring  in  the  body,  which  rule  expired  on  the  TTthf 

——      and  this  not  being  complied  with,  a  rule  was  obtained  for  an 

^Jl*         attachment  upon  the  19th,  but  at  the  desire  of  the  sherifTs  officer 

Pebrino.     the  attachment  was  not  then  sued  out,  nor  was  it  sued  out  and 

served  on  the  sheriff  until  the  9th  of  March  following. 

Shepherd  Serjt.  in  support  of  the  rule  now  contended  that  the 
Plaintiff  by  delaying  to  sue  out  the  attachment  for  so  long  a  time, 
and  by  giving  credit  to  thiB  officer  had  discharged  the  sheriff. 
He  cited  The  King  v.  The  Sheriff  of  Surr  if  y  7  T.  /J.  452.,  where 
the  sheriff  having  returned  cepi  corpus  on  the  30th  of  Jflw«ary, 
and  the  Plaintiff  delayed  to  rule  him  to  bring  in  the  body  until 
Michaelmas  Term  following,  when  both  the  bail  were  insolvent 
and  the  Defendant  had  absconded,  it  was  held  that  the  sheriff 
was  discharged. 

Best  Serjt.  controL  urged  that  the  attachment,  though  in  point 
of  form  a  proceeding  against  the  sheriff,  was  in  fact  a  proceeding 
against  the  officer  from  whom  the  sheriff  always  takes  security. 
That  the  case  cited  was  distinguishable  from  this,  since  the  Plain- 
tiff there  had  neglected  to  give  the  sheriff  proper  notice  to  bring 
in  the  body  of  the  Defendant,  whereas  in  this  case  the  sheriff, 
.  after  having  been  regularly  ruled  for  that  purpose,  had  neglected 
to  do  his  duty.  That  as  the  sheriff's  pfficer  had  omitted  to  take 
a  bail-bond  upon 'the  arrest,  the  Plaintiff  was  deprived  of  any 
action  against  the  bail,  and  the  sheriff  ought  to  be  answerable  for 
the  neglect  of  his  officer :  and  that  unless  the  attachment  was 
suffered  to  issue  against  the  sheriff  the  Plaintiff  would  be  without 
remedy,  for  no  action  could  be  brought  against  the  sureties  of 
the  officer  except  in  the  name  of  the  sheriff,  and  no  such  action 
could  be  maintained  unless  the  sheriff  were  damnified  by  being 
obliged  to  pay  the  money  under  the  attachment.  He  therefore 
proposed  ^at  the  sheriff  should  pay  the  money  and  bring  an  ac- 
tion against  the  sureties  of  the  officer,  and  that  the  Plaintiff 
should  indemnify  the  sheriff  against  the  consequences. 

The  Court  were  of  opinion  that  the  Plaintiff  had  discharged  the 
sheriff,  and  that  the  attachment  therefore  must  be  set  aside.  At 
the  same  time  they  observed,  that  if  there  were  any  covenant  on 
the  part  of  the  sureties,  that  the  officer  should  account  for  all 
monies  received,  or  any  other  matter  of  which  the  Plaintiff  could 
take  advantage  by  suing  in  the  sheriff's  name,  he  ought  to  be  at 
liberty  so  to  do  on  giving  the  sheriff  an  indemnity. 

Accordingly  the  rule  was  made  absolute  on  those  terms. 
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OrTON  v.  KkiGHT.  May  24th. 

THIS  was  an  application  to  set  aside  a  judffment  entered  up  Wt'ic  memorial 
f%    ..  ^  •  '*  of  811  annuity 

on  a  warrant  of  attorney  for  secunng  an  annuity.  deed  between 

The  memorial  stated  an  {indenture   made  between  Thomas  ^^  ^»  ""JJ?" 
Knight  of  the  first  part,  Joseph  Ford  of  the  second  part,  and  ingtbcpaniet'^ 
WW/es  Orion  of  the  third  part,  and  after  specifying  the  greatest  JSi^'^tttuT'^ 
part  of  the  deed,  further  stated  that  it  contained  a  declaration  ttateihatitwM 
and  agreement  that  the  judgment  to  be  entered  up  should  be  ^c%^e' 
only  a  collateral  security  for  the  annuity,  and  that  no  execution  presepceof  £. 
should  be  issued  thereon  "  until  default  in  payment  thereof  by  !l^*Iio'ibjecl^^ 
the  time  and  in  the  manner  therein  mentioned/^    The  memorial  t><»  ^^  B. 
further  stated  a  bond  given  by  Thomas  Knight  as  principal,  and  inUuTmence 
Joseph  Fotd  as  surety,  and  likewise  a  warrant  of  attorney  to  con-  ^  **>«  »•»« 
fess  judgment  against}TAoi7U75  Knight  asid  Joseph  Ford;  and  then  unroffidenc?/ 
proceeded  thus  :  **  And  which  said  indenture  was  executed  by  ^^  memorial 
the  said  Thomas  Knight  (omitting  the  name  of  Joseph  Ford)  iand  snlMcribing 
Welles  Orton,  in  the  presence  of  Richard  Bremer  of,  i^c.  and  J2?**^*f''-***' 
George  Hargrave  of,  S^c.  and  the  said  bond  and  warrant  of  at-  whatsignatarea 


torney  were  also  severally  executed  by  the  said  Thomas  Knight  ||*^*^     -    ^  . 
wid  Joseph  Ford  respectively,  in  the  presence  of  the  ssad  Richard  Iftbememorial 
Brewer  and  George  Hargrave,  who  were  accordingly  the  sub-  SowaT whfch 
scribing  witnesses  to  the  execution  of  the  three  said  several  execatUm  may 
instruments  respectively."  The  indenture  itself  contained  a  pro-  ^.JdaofwVoJ 
vise  that  execution  should  not  be  issued  upon  the  judgment  until  eqce  to  the 
21  days'  default  after  the  days  of  payment.  fatal.*  ^  * 

Best  Serjt.  (among  other  things)  objected  that  although  the 
memorial  stated  the  indenture  to  have  been  made  by  three  per- 
sons, viz.  Knight,  Ford,  and  Orton,  yet  that  it  did  not  specify 
who  the  witnesses  were  in  whose  presence  Ford  executed  that 
instrument :  and  he  cited  Hart  v.  Lovelace,  6  T*  R.  471.  where 
the  memorial  of  an  annuity,  which  stated  that  the  several  secu- 
rities were  executed  in  the  presence  of  fV.  D.  and  W.  M.  "  or 
one  of  them,"  was  held  bad  for  the  uncertainty  with  which  the 
witnesses  were  described. 

Shepherd  Ser}t.  contri,  insisted  that  it  is  not  necessary  to  state 
specifically  the  witnesses  in  whose  presence  each  of  the  parties 
executed,  but  that  all  the  information  is  conveyed  which  the  act 
requires  if  the  memorial  state  all  the  persons  who  were  subscribing 

*  And  ie«  Dee  d,  Maton  r,  PhUUpM,  5  M.  &  S.  369.     Browne  ▼.  JU$e,  6  Tftoht.  1)4.  > 
13T,    Blcamire  t.  Barfoot,  6  Taunt.  504.     Doe  d.  Naylor  v.  Stephens,  1  Price,  38. 

witnesses 


\s^ 


1802. 

Orton 
Knioiit. 
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witnesses  to  the  deeds ;  that  no  other  persons  attested  the  deeds  io 
this  case  but  the  two  persons  who  were  mentioned  in  the  memo-', 
rial,  and  thatit  would  have  been  quite  sufficient  if  the  memorial 
had  stated  generally  that  th^y  were  the  subscribing  witnesses. 

The  Court  were  of  opinion  that  as  the  names  of  all  the  persons 
who  attested  the  instrument  were  specified,  the  object  of  the  act 
had  been  complied  with,  (a) 

Best  then  objected  that  the  time  at  which  execution  was  to  be 
issued  upon  the  judgment  was  not  sufficiently  stated  upon  the 
memorial,  the  agreement  for  this  purpose  being  only  stated  by 
words  of  reference  to  the  deed :  for  which  he  cited  Cunningham 
V.  Mackenzie,  ante,  vol.  2.  p.'S98. 

And  The  Court  thinking  this  objection  fatal,  made  the  rule 
absolu^  for  setting  aside  the  judgment. 

.  (a)  But  it  seems  that  when  the  same  Van  Braam  ▼.  Itaaeh  vol.  1.  p.  451. 

wUnesses  attest  scTeral  instrnments,  it  Vide  tarn   the  obsenratlons  of  Gibb§ 

will  not  be  stifiieient  if  the  memorial  only  C.J.  on  this  note,   JBroivac  ▼.  Aetc,  6 

n^ei^tion  their  naipes  as  witnesses  to  one.  Taunt.  139. 


M«9fS6th. 


The  grantor  of 
an  annuity 
having  agW 
wkh  the  gran- 
tee to  redeem, 
drew  a  bill  of 
exchange  for 
SOOOl.  at  three 
years,  which 
the  grantee 
discounted  in 
the  following 
manner  I  he 
took  4083/.  df. 
Sd.astbe 
amount  of  the 
purcbas^mo- 
ney  and  ar- 
rears, advanced 
166L  13f.  4d. 
to  the  grantor 
in  cafh,  and 
took  7502.  as 
interest  for 
three  years 
upon  5000/. — 
Held  that  the 
transaction  was 
usurious.* 


Sir  Charlks  Maush  Knight  and  Another  v. 

Mahtindale. 

T^EBT  on  bond.  The  Defendant,  after  craving  oyer  of  the 
bopd  pleaded  non  est  factum,  and  several  specbd  pleas  of 
usury.  The  c^use  was  tried  before  Lord  Alvanl&f  Ch.  J.  at  the 
Westminster  Sittings  after  last  ilf  iciae/mas  Term,  when  the  jury 
found  a  verdict  for  the  Plaintiffs,  subject  to  the  opinion  of  the 
Court  upon  a  special  case ;  at  the  same  time  declaring  that  they 
believed  the  Plaintiff  Sir  Charles  Marsh  did  not  think  that  he 
Was  acting  contrary  to  law. 

The  material  facts  of  the  case  were  as  follow  r — ^In  Aprill790 
Colonel  jRo6fr^^oo(2had  granted  to  the  Plaintiff  Sir  CAar/esAfariA 
and  Henry  Deane  (since  deceased)  annuities  to  the  amountof  500/. 
in  consideration  of  3,500/.  paid  by  them  to  the  said  Robert  Wood, 
'  which  annuities  were  redeemable  on  payment  of  the  original  con- 
sideration-money, and  also  arrears,  costs,  charges,  and  expences. 
In  June  1792,  the  annuities  not  being  regularly  paid,  Colonel 
Wood  applied  to  the  Plaintiff  Sir  Charles  Marsh  and  the  sai4 
Henry  Deane  to  negotiate  a  bill  in  order  to  redeem  the  said  an* 
unities ;  and  on  the  21st  of  June  1792  the  Plaintiff  Sir  Charks 

•  And  see  Hammet  ▼•  Yea,  1  B.  &  P.  144.  Gilpin  v.  Enderky,  5  B.  &  A.  954.  961. 

Marsh, 
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J 


Marsh,  m  consequence  of  a  tetter  from  the  said  Henty  Deane,       1802» 

met  Colonel  IVood  at  the  house  of  Benjamin  Mariindale  and      

Edward  Fitch  in  St.  James-s-^treei,  ff^tminster,  when  a  bill  of      ^X!*^ 
exchange,  which  Colonel  ffood  brought  with  him  to  the  meet-  Ma«tini»alx 
ing,  was  produced  by  him,  and  Sir  Charles  Manh  agreed  to  dis- 
count ity  which  bill  of  exchange  was  as  follows : 

"  Sirs,  London,  June  2lst  1798. 

**  At  three  years  after  date  please  to  pay  Sir  Charles  Marsh, 
Henry  Deane  Esq.  and  Company,  or  order,  the  sum  of  five  thou- 
sand pounds,  value  received  by 

Tour  humble  servuit, 
iSOOO.  (Signed)  Robert  Wood. 

To  Messrs.  Benjamin  Martindale, 

Rtchf  and  Company.  Accepted,  M.  fe  P." 

The  5000/.  was  made  up  as  follows : 
Purchase  of  the  annuities     -        -        -        -    ^,500    0    0 
Half  a  year's  annuity  due     .        -        .        .  250    0    0 

For  redeeming  the  annuity  without  notice  accord- 
ing to  the  condition  of  the  deed  -        -  350    0    0 
Two  months'  annuity  due      -       *-        -        -  88    6    8 
Paid  by  Sir  Charles  Marsh  to  Colonel  Wood  in  cash    116  18    4 


4,260    0    0 
For  discount  for  three  years  on  5000/.   -        -  750    0    0 


5000    0    0 


At  this  meeting  of  the  2l8t  of  June  1792  Sir  Charles  Marsh, 
having  the  bill  of  exchange,  desired  that  he  might  have  a  bond 
in  the  place  of  it,  thinking  that  a  better  security ;  and  accord- 
ingly a  bond  was  prepared  and  ^ven  instead  of  the  bill  of  ex- 
change, which,  together  with  the  annuity  deeds,  was  delivered 
up  by  Sir  Charles  Marsh  for  the  bond.  The  bond  was  a  joint 
bond  by  Colonel  fVood,  Benjamin  Martindale,  and  Edward 
Fitch,  for  10,000/.  conditioned  to  be  void  on  payment  of  5000/. 
on  the  21st  of  June  1795,  "  without  any  interest  for  the  same, 
and  without  any  deduction  or  abatement  whatever."  Sir  Charles 
Marsh  had  no  attorney  or  solicitor  or  man  of  the  profession 
present  on  his  behalf.  In  June  1795,  Colonel  /food  being  then 
abroad,  it  was  agreed  by  the  Plaintiff  to  accept  the  bond  men- 
tioned in  the  declaration  (which  was  a  joint  and  several  bond) 
from  Benjamin  Martindale,  Edward  Fitch,  and  the  Defendant 

John 
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1802.      fltuti  of  4I2SOI.    This  is  aH  fhat  was  adToaced  to  Oolonel  Wood, 

and  yet  interest  was  taken  npon  5000/.    Tbe  sum  of  42S0/.  be- 

^^^*''"  came  a  debt  dae  to  Sir  Charles  Marsh,  and  the  taking  750L  far 
jilAiiTxvoALB  ihe  forbearance  df  tiiat  aom  was  nanrious.  With  reqpect  to  the 
itvtet^t^  if  a  person  by  -mistake  rec^dive  more  than  5/«  per  <ent.  it 
tHSl  not  amovnt  to  nsary;  but  if  he  agree  toreoeiye  more  than 
that  rato  of  inteUBst  the  reservation  will  be  illegal,  and  will  vitiate 
the  security,  though  he  may  not  be  aware  that  he  is  contraven- 
ing Ae  stBtnte.  ' 

Cur,ad^vuli. 

The  opinSon  of  the  Court  wa&  this  day  delivered  by 
Lord  ALyxklvy  Ch.  J.  The  question  in  this  case  arises  on 
the  validity  of  tiie^rst  bond ;  in  lieu  of  which  the  second  bond 
was  g^Ven  (6).  It  is  contended  on  the  port  of  the  Pbuntiff,  that 
'die  transaidtion  as  it  appears  upon*the  case,  is  neidier  more  or 
less^dum  the  purdiase  of  an  anbuity,  and  not  in  the  nature  of  a 
loan  or  sum  tdcen  for  the  forbearance  of  money  due :  and  if 
tjialt'conidbemade  out  tiie  Plaintiff  would  be  entitled  toxecover. 
Itis  also  contended,  that  at  all  events  the  negotiation  of  the  bill 
^'excbai^  was  a  transiactioli  in  the  usual  mode,  in  which  all 
persons  possessed  of  bills  of  eKchange  have  been  permitted  to 
dkoouiit  them :  in  which  eases  the  interest  is  always  deducted 
from  the  money  advanced.    It  certainly  has  been  determined 
that  sudi  a  transaction  on  a  bill  of  exchange  in  the  way  of  trade, 
for  the  accommodatixm  of  the  party  desirous  of  raising  money, 
is  not usurime,  though  more  than  five  p^r  cen^  be  taken  upon 
&e  money  ieu3tually<advanced.    In  such  cases  the  additional-sum 
'seems  to  have  been  considered  in  the  nature  of  a  compensa- 
tion for  tlie  trouble  to  which  the  lender  is  exposed :  and  im- 
less  that  indulgeiice  were  allowed^   it  might  not  be  worth 
while  for  any  merchant  to  disccnmt  a  bill.    If,  therefore,  no- 
thing more  has  been^dne  in  this  lease  than  what  always  has 
'been  done  by  way  of  accommodation  among  merchants,  the 
.transaction  was  not  usurious :  but  the  rule  must  be  confined 
strictly  to  &at  sort  of  transaction ;  for  if  discount  be  taken  upon 
an  advance  of  moneywithout  the  negotiation  of  a  bill  of  exnhange 
it  will  amount  to  usury,  as  appears  dearly  from  the  cases  which 
were  cited  in  the  argument.    We  must  tiierefore  consider  what 

(a)  The  latter  bond  being  a  lubstitu-  infected  by  tbe  mfirroUies  of  tlio  former, 

tion  for  the  firtt  bond,  wliich  first  bond  Cuthbert  v.  HayUy,  8  T.  A.  390.     But  if 

was  given  by  way  of  snbstitution  for  the  the  laUer  securities  had  been  piven  to  an 

bill  on  which  tlie  asnry  arose,  and  th«  indorsee  of  tiAs  bill  without  notice  of  the   . 

whol6  transaction  being* between  the ori*  usury,    it  would  have  been  othemlsf. 

ginal  parties,  the  latter  securities  were  Ibid, 

was 
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was  the  real  transaction  Wtween  the  parties.    I  stated  to  the  jnry       1802. 

that  if  a  man  agree  to  take  more  than  five  per  cent,  for  the  for-      — ; 

Abearance  of  money,  the  law  declares  that  such  an  agreement  is  *"" 

corrupt  within  the  statute  of  ^«/if,  whether  the  party  t^iought  ilABTiMDAtB 
at  the  time  that  he  were  acting  contrary  to  the  statute  or^  not. 
And  though  the  jury  have  foundthat  Sir  Charles  Marsh  did  not 
think  that  he  was  -acting  contrary  to  law,  there  is  nothing  in  that 
finding  to  prevent  us  from  examining  the  trailsaction  and  de- 
claring it  to  be  corrupt  if  it  appear  to  us  to  be  so  in.  point  of 
law^  without  sending  the  case  back  to  a  jury  to  find  the.  qor- 
ruption.  It  was  however  contended,  that  the  transaction  was  to 
all  intents  a  purchase  of  an  annuity ;  and  tihis  certainly  Was  the 
strongest  ground  which  the  Plaintiff  could  take,  for  it  hiis  been 
detenmned  in  all  the  cases  upon  the  subject,  that  a  purchaise  6( 
an  annuity,  however  exorbitant  the  terms  may  be,  can  never 
amount  to  usury.  But  if  the  transaction  respecting  the  annuity 
be  only  a  cover  for  the  advancement  of  money  by  way  of  loan,  it 
win  not  exempt  the  lender  from  ihe  penalty  of  the  statute,  6r  pre- 
vent the  securities  from  being  void.  Then  is  this  transaction  th^ 
purchase  of  an  annuity  or  is  it  not?  I  admit  that  if  the  aimuify 
had  been  irredeemable,  the  Plaintiff  would  liave  h^  a 'right  tb 
isay  that  he  would  not  sell  it  under  5000/.  But  here  Colonel 
Wood  was  entitled  to  redeem  the  annuity  on  payment  of  me 
several  sums  stat^  in  the  case,  amounting  to  ^83/.  6).  8^.  It 
was  then  proposed  that  Sir  Chdrles  Marsh  should  advance 
166/.  ISs.  4(/.  making  with  the  purchase  money  of  the  annuity 
4250/.,  and  that  he  should  discount  a  bill  of  5000/.  at  three  years. 
What  is  this  but  forbearing  for  three  ^ears  to  take  Ihe  sum  of 
4250/.,  for  which  forbearance  he  was  to  receive  interest  on 
5000/.?  The  jury  were  impressed  with  a  notion  that  a  bill  at 
three  years  was  such  a  bill  as  no  reputable  man  would  discount ; 
though  it  was  said  that  some  East  India  bills  of  two  years'  date 
had  been  discounted.  Indeed  Lord  Chief  Justice  E^re  seeins  to 
have  thought  that  the  length  of  the  date  of  a  bill  was  sufficient  ''to 
ietfford  a  presumption  that  the  discount  was  intended  as  a  cover  for 
a  loan.  And  if  we  consider  the  effect  of  discounting  bills  at  very 
long  dates,  the  strength  of  this  presumption  will  be  manifest;  for 
if  the  practice  be  carried  to  a  great  length,  the  interest  will  anni- 
hilate the  principal.  I  think  therefore,  that  the  discount  of  such 
a  bin  as  this,  not  coupled  with  the  transaction  respecting  the  an- 
nuity, would  have  been  almost  sufficient  to  have  afforded  a  pre- 
sumption 
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1802.       sumption  of  usury ;  but  coupled  as  it  is  with  the  redemption  of 
this  annuity,  it  is  impossible  to  wink  so  hard  as  not  to  see  what 


^^*"  the  real  transaction  is.  Then  why  was  not  the  bond  given  in  the 
M4RTINDALS  first  iostauce  instead  of  the  bill  of  exchange  ?  The  reason  is 
obvious :  the  750/.  which  was  taken  as  interest  was  not  then  due ; 
but  by  drawing  a  bill  of  exchange  at  three  years  for  5000/.  for  the 
purpose  of  being  discounted,  and  adding  the  interest  upon  that 
bill  to  the  4250/.  a  capital  sum  of  5000/.  to  be  paid  in  three  years 
was  created,  for  which  sum  the  bond  could  not  have  been  given  in 
the  first  instance.  Some  old  cases  have  been  cited  to  shew  the 
opinion  of  lawyers  upon  usury  before  the  statute  of  Anne.  Thecase 
of  Barnes  v.  lVorledge»  Notf,  41.  variously  as  it  is  reported  in  that 
book,  and  in  Cro.  Jac.  25.  Yelverion,  31.  and  Moor,  644.,  in 
respect  of  the  opinions  of  the  particular  Judges,  seems  to  shew 
that  so  early  as  the  time  of  James  the  First,  and  before  the  pre- 
^      '\l^  sent  statute  of  usury,  it  was  considered  that  if  it  were  agreed  that 

\         part  of  the  principsd  should  be  retained  at  the  time  of  the  loan, 
or  be  paid  bdTore  the  expiration  of  the  year,  it  would  be  usury, 
because  the  borrower  would  not  have  the  use  of  the  sum  upon 
*  which  the  interest  was  taken  for  the  whole  year.    And  the  ex- 

pression of  Popham  J.  in  Dallon\  case,  Noy,  171.  is  to  the  same 
•efiect.    There  is  also  a  case  of  Sjfmonds  v.  Cockerill,  Noy.  151 . 
'  •'>  which  is  extremely  applicable  to  the  second  point  of  this  case. 

There  a  question  having  arisen  whether  a  deed  securing  a  rent 
charge  were  void  for  usury,  the  Court  agreed  that  "  if  the  ori- 
gmal  contract  was  for  to  have  a  rent  charge,  that  is  not  usury, 
but  a  good  bargain  and  penuy worth ;  but  if  the  party  had  come 
for  to  borrow  the  money,  and  then  such  a  bargain  had  ensued  by 
security,  then  that  is  usury."  Let  us  see  then  whether  the  doc- 
trine laid  down  in  Barnes  v.  fVorledge  and  DaltotC%  case  has  been 
relaxed  by  modem  decisions.  In  Massa  v.  Dauling,  2  Str,  1243. 
it  was  contended  that  a  note,  for  200/.  at  three  months,  given 
upon  the  advance  of  197/.,  and  another  note  for  200/.  taken 
jat  the  end  of  the  three  months  upon  the  advance  of  3/.  for  those 
.three  .months,  was  not  usury,  it  being  insisted  that  it  was  an 
^absplnte  purchase  of  the  notes :  but  Lee  Ch.  J.  held,  and  the 
jury  found*  that  it  was  not  a  purchase  but  a  loan,  and  conse- 
quently usurious.  In  Richards  v.  Brown,  Corpp.  770.  the  trans- 
action in  form  was  the  purchase  of  an  annuity,  but  it  appearing 
that  in  substance  it  was  a  loan  under  colour  of  an  annuity,  the 
{ppurjt  held  it  withjui  the  statute  of  usury.    In  Lowe  v.  Waller, 

Dough 
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DntigL  740. »  Lord  Mansfield  says  what  is  very  applicable  to  the        1802. 

present  case,  "  No  shift  will  enable  a  man  to  take  more  than      

legal  interest  upon  a  loan :  therefore  the  only  question  in  all  these  ^""" 

cases  is,  what  is  the  real  substance  of  the  transaction?  not/^what  Maxtindalb 
is  the  colour  and  form?    This  is  one  of  the  strongest  cases  of  . 
the  sort  I  ever  knew  litigated :  it  is  impossible  to  wink  so  hard 
as  not  to  see  that  there  was  no  idea  between  the  parties  of  any 
thing  but  a  loan  of  money."    It  is  true  that  tiie  cases  o{  Auriol 
Y.  ThomaSt  2  T.  jB.  52.  and  Sir  B,  Hammett  v.  Yea,  in  this 
Court,  have  completely  established  that  in  the  discount  of  bills 
a  banker  may  take  more  than  5  per  cent,  if  the  excess  be  only   . 
taken  to  defray  the  expences  of  remittance,  provided  such  ex- 
cess be  reasonable,  and  that  it  be  not  a  cover  for  usurious  inte> 
rest.     In  such  cases,  therefore,  the  only  question  is,  whether  it  ' 

be  a  real  discount  in  the  way  of  trade,  or  a  mere  loan  of  money  ?  . , 

In  the  present  case,  no  man  looking  at  the  circumstances  can  en-        Jt 
tertain  a  doubt  that  the  transaction  was  not  a  discount  in  the  way        ¥ 
of  trade,  but  was  merely  employed  as  the  means  of  obtaining 
more  than  legal  interest.     It  only  remains  for  me  to  notice  the      *    *  <# 
case  of  Yeoman  v.  Barstow,  Luttc.  271>  as  to  which  I  must  say, 
that  I  do  not  quite  understand  it,  nor  should  I  have  concurred 
in  the  judgment  there  given,  although  it  proceeds  on  grounds 
which  seem  to  be  very  distinct  from  the  present  case.     In  that  '"^z 

case  I  think  it  might  have  been  inferred  that  the  transaction  was 
a  colour  for  taking  more  than  legal  interest :  but  4he  Court 
thought  that  it  did  not  necessarily  appear  that  the  transaction 
was  usurious,  and  therefore  they  gave  judgment  for  the  Plaintiff. 
In  this  case  we  are  of  opinion  that  sufficient  appears  to  shew  that 
the  agreement  was  corrupt  in  law,  whatever  the  intention  of  the 
Plaintiff  may  have  been.  The  bill  of  exchange  was  given  to 
aecure  a  much  larger  sum  than  legal  interest  on  the  sum  which 
would  be  due  at  the  end  of  three  years,  and  the  bond,  being 
given  in  lieu  of  that  bill,  is  therefore  void. 

Per  Curiam,  Let  a  nonsmt  be  entered.   '*?  *  ■-'^ 


.;'^ 
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Joseph  Johnson  v.  John  Johnson. 

May  Slst. 

A,  by  will  He-      A  gsuMPSiT  for  money  had  and  received. 
I^fcwo^-  The  cause  was  tried  before  Htaih  J.  at  the  Summer  assizes 

eels  of  land  for  Warwick  1801,  and  the  Plaintiff  was  nonsmted.  In  Michael- 
sdTttnTdWde  mas  Term  following,  a  rule  nisi  for  setting  aside  the  nonsuit  and 
the  money  hayhig  a  new  trial  was  obtained ;  but  afterwards,  at  the  desire 
thi'l^^o^nd^ul  of  the  Court,  it  was  agreed  that  a  special  case  should  T)e  irawn 
ters  cWidroi.  ^^  gj^  material  facts  of  which  were  as  follow : 
thnitteHbeta^  fVilUam  Johnson  of  Rugby,  being  possessed.for  the  remainder 
one  of  t4  peN  ^f  ^  ^g,^  ^f  jgoQ  years  of  a  house  and  little  close  in  Rugby,  by 
JSJdeMhe  will  indenture  of  the  22d  August  1761,  in  consideration  of  an  intended 
to  a  share  of  marriage  (afterwards  solemnized)  between  himself  and  !Anne 
were  proceed-  iMfigley,  assigned  the  above  premises  to  John  Walker  knd  Joseph 
ingiosellwhen  jr^AMson,  their  executors,  administrators,  andassigns,  in  trust  to 

ic  was  agrceu  •»»  *>•  t.  •'•'  •'*•        *i 

by  the  three  permit  the  Said  Wilbam  Johnson  to  enjoy  the  premiSies  for  the 
and  th«  *«3  remainder  of  the  term  if  he  should  so  long,  live ;  remainder  after 
other  persons  his  death  to  his  intended  wife  for  her  life ;  arid  after  her  decease 
^ev^thai  ^£.  ^V^^  ^^ust  to  permit  and  suffer  the  heirs  of  the  body  of  the  said 
ahouid  become  jinne  Langley  by  the  said  William  Johnson  lav^ully  begotten,  to 
of^lie'iwo'pw-  receive  the  rents  and  profits  during  the  remainder  of  the  term ; 
eels  of  land,  and  in  default  of  such  issue,  to  permit  the  executors,  administra- 
fo/oM  and  tors,  and  assigns  of  the  said  William  Johnson  to  receive  and  tale 
7002.  for  the  the  rents  and  profits  during,  the  remainder  of  the  term.  This 
veyartce  wa^  deed  also  contained  a  power  of  revocation  to  William  Johnson 
accordingly  and  Jnne  Langley  during  their  joint  lives.  William  Johnson  by 
executed  by  B.  "will,  dated  the  12th  December  1782,  devised  as  follows :  "  Item, 
«nd  ^'^?»  t  do  hereby  ratify  and  confiarm  the  settlement  of  my  house  in 
took  possession  Rugby,  wherein  I  now  live,  with  the  close  and  appurtenances 
®^ '***  I*"  J»  thereto  belonging,  niade  on  my  marriage  with  my  present  wife ; 
purchase-         and  subject  to  such  rises  as  are  contained  in  the  said  settlement, 

wM  *<fwided  **  ^  ^^  8^^®  ^^^  bequeath  all  my  reversion,  remainder,  and  interest 
among  the  se-  in  the  same  premises  unto  Edward  Boddington,  Thomas  Walker, 
InOtiS  under  -^^^^P*  Johuson  {the  Plaintiff),  and  Philip  Williams,  and  to  thdr 
the  will.  £.,  executors,  adminis^trators,  and  assigns,  in  trust  that  they  and 
w^^  evicted  ^^^  survivors,  8iX.  shall,  as  soon  as  the  uses  in  the  said  settle- 
fromthesm^i-  ment  shall  be  spent  and  executed,   or  otherwise   ended  and 

er  parcel  in  con* 

sequence  of  a  defect  in  the  title  derived  onder  the  will,  brought  an  action  for  inoney  had  and  recdyed 
a^atQSt  one  of  the  23  persons  to  recover  the  share  of  the  SOOi.  recaived  by  him,  at  the  same  lime  re- 
fusing to  give  up  the  parcel  of  land  for  which  700Z.  had  been  paid«  Held  that  he  was  entitled  to 
lecover. 

deteintained^ 
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determined*  cor  at  such  time  soobot  «8  they  shall  think  proper,        1802. 
sell  and  dispose  of  my  said  reversion  and  remainder  in  the  same       •^— — 
premises  for  the  best  price  or  prices  which  can  be  procured  for        ^^^^ 
the  swno,  and  shall  pay  and  dispose  ofthe  monies  arising  from     Johw^on. 
such  sale  unto  aaoA  amongst  all  and  every  of  my  l»t>thers'  and  • 
snters'  <^dren  wUch  shall  be  surviving,  in  equal  shares  and  pro- 
portions."   Ajod  after  reciting  in  his  urill  that  about  the  time  of 
the  ]Bclo8ure.<^  Rugby  ^elds  be  had  purchased  one  yard-land  in 
Rugbjf  for  tiie  remainder  <^a  term  of  9000  years^  and  that  on 
the  late  indoonre  tlwreof  there  wasawarded  to  him  in  lieu  thereof 
a  plot  of  ground  containing  16  acres  8  roods  or  thereabouts, 
and  that  he  {William  Johmon)  borrowed  some  money  on  bonds 
towards  paying  the  purchase  thereof,  he  "  gave,  and  bequeathed 
the  said  plot  of  ground,  with  the  appurtenances,  unto  the  said 
£.  /F.,  2'.  JB.,  J./.y  and  P.  W,^  their  executors,  administrators, 
and  assigns,  for  the  re»due  and  remainder  of  the  said  term,  in 

'  trust  that  they  should  out  of  the  rents  and  profits,  and  by  mort- 
gage ofthe  said  pbt  of  ground,  raise  the  said  principal  money 

-and  interest  which  should  be  owing  on  the  said  bonds,  and  pay 
the  same  in  discharge  'of  the  said  bonds,  and  subject  to  such 
chai^  so  to  be  made  on  the  said  lands,  in  trust  to  permit  and 
suffer  the  rents  and  profits  of  the  same  plot  of  ground  to  be  re- 
ceived by  his  wife  Atme  Johnson  until  his  son  Thomas  Johnson 
should  attain  31 ;  and  as  soon  as  he  should  attain  21,  in  tru&t  to 
permit  and  suffer  the  rents  and  profits  thereof  to  be  received  by 

:  faim^uring  his  life ;  andafter  his  decease,  in  case  his  son  should 
leave  any  children,  in  trust  for  them;  but  in  case  he  left  no 

.child,  but  left  ^  widow,  then  in  trust  that  the  rents  should  be 
paid  to  her  for  life ;  and  after  the  decease  of  his  son's  children 
and  widow,  in  trust  for  his  (the  testator's)  wife  for  life ;  and  after 
]|er  decease,  in  trust  to  sell  and  dispose. of  the  said  plot  of  land  for 
the  best  price  which  could  be  got  for  the  same,  and  to  pay  and 
dispose  of  the  money  arising  from  such  sale  unto  and  amongst  all 
and  every  of  his  (the  testator's)  brothers'  and  sisters'  children  which 
should  be  then  living,  in  equal  shares  and  proportions."  William 
Johnson  appointed  his  wife  Anne  Johnson  sole  executrix  of  his 
will,  and  died  in  1784,  withont  having  altered  it.  In  1788  his 
widow^nnf  JbAnsondied,  -leaving  the  testator's  son,  Thomas  John- 
won  ^  her  surviving ;  and  in  1791  the  said  Thomas  Johnsonike  son 
died  a  bachelor  and  intestate,  aged  26  years.  Upon  the  death  of 
the  widow  and  son  of  William  Johnson  the  testator  without  issue, 

M  2  the 
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1802.       the  trustees  entered  into  possession  of  the  trust  premises,  and 

were  about  to  sell  them,  when  Ja$eph  Johnson  (the  Plaintiff), 

JoHKsoK  ^^^  ^f  ^^^  trustees,  and  also  one  of  the  legatees,  being  desirous 
JoHNsoif.  to  purchase,  appGcation  was  made  to  his  co-trustees,  as  also  to 
the  different  legatees  (being  28  in  number  besides  himself)*  to 
know  the  terms  on  which  the  premises  were  to  be  sold,  and  it 
was  finally  agreed  by  the  trustees  and  by  all  the  legatees  (wit- 
nessed by  a  memorandum  in  writing  to  that  effect,  and  signed  by 
them,  including  the  Defendant  who  was  one  of  the  legatees)  to 
sell  the  house  for  800/.  and  the  land  for  700/.,  each  being  dis- 
tinctly valued.  This  sum  the  Plaintiff  agreed  to  give,  and  the 
following  articles  were  in  consequence  prepared :  **  Be  it  re- 
membered that  it  is  this  day  agreed  between  Edward  Boddington 
of  4-c.  Philip  fVHliams  of  *c.  and  Thomas  Walker  of  Sfc.  and 
Joseph  Johnson  of  Sfc.  as  follows ;  to  wit,  the  said  £.  B.,  P.  IV., 
and  r.  W.  do  hereby  agree  that  they  will,  at  their  expence,  on 
or  before  Old  Lady^day  next,  make  out  a  good  title  to,  and  by 
conveyances  and  assignments,  to  be  prepared  at  the  costs  of  the 
said  Joseph  Johnson,  grant  and  assign  unto  the  said  Joseph  John- 
son,  his  heirs,  executors,  ^adminbtratorsy  or  assigns,  or  as  he 
or  they  shall  direct.  All  that  messuage  or  tenement,  outbuild- 
ings, backside,  and  appurtenances  to  the  same  belonging,  situate 
in  Rugby  aforesaid,  now  ioKthe  occupation  of  Mr.  fV.  L. ;  and 
also  all  that  allotment  of  land  lying  in  the  fields  of  Rugby  afore- 
said, containing  16  acres  and  three  roods  or  thereabouts,  now 
in  the  occupation  of  Mr.  S.  D.,  together  with  all  rights,  4rc.  l^c, : 
•  In  consideration  whereof,  the  said  Joseph  Johnson  doth  agree 
that  he  will  pay  or  cause  to  be  paid  unto  th'e  said  £.  B.,  P.  fF., 
and  T.  W.,  at  the  time  above  limited,  the  sum  of  1000/.  as  and 
for  the  purchase-money  for.  the  said  premises."  Then  followed 
some  stipulations  in  favour  of  the  purchaser,  but  not  material 
to  be  stated ;  and  the  articles  were  signed  by  Edward  Sodding- 
ton,  Philip  Williams,  Thomas  Walker,  and  Joseph  Johnson.  In 
pursuance  of  the  above  contract,  the  title  deeds  were  delivered 
to  the  Plaintiff's  attorney,  by  whom  an  assignment  of  the  land  was 
prepared  from  the  mortgagee  and  the  parties  interested,  which  was 
executed  by  Edward  Boddington  and  Philip  Williams,  but  not 
by  Thomas  Walker,  the  other  trustee,  or  any  other  person.  An 
indenture  of  assignment  of  the  house  and  premises  in  Rugby 
was  also  prepared,  to  which  the  four  trustees  were  made  parties 
of  the  first  part ;  Job  Walker  and  Lucy  his  wife,  and  Samuel 
TTa/Aerand  Elizabeth  his  wife,  (the  said  Lvry  and  Elizabethhemg 

surviving 


IN  THB  Forty-second  Year  op  GEORGE  III.  1€5 

^lurviving  acting  executrixes  of  John^fValker'who  survived  Joseph  1802. 
Johnson  his  co-trustee  in  the  trust  created  by  the  deed  of  the  1^ 
of  August  1761,)  of  the  second  part ;  and  one  J.  B.  of  the  third  o"J^*<' 
part ;  and  it  was  therein  witnessed  that  the  said  Edward  Bodding-  Jounson.^ 
Um^  Thomas  Walker ,  and  Philip  Williams^  at  the  request  of  Joseph 
Johmon  (the  Plaintiff),  and  the  said  J.  tV.  and  Lucy  his  wife, 
and  S.  W.  and  Elizabeth  his  wife,  assigned  to  J.  B.  as  trustee  for 
Joseph  Johnson  (the  Plaintiff)  the  remainder  of  the  term  of  1900 
years  in  the  house  and  premises  in  Rugby.  This  deed  was  exe- 
cuted by  J5.  B»  and  P.  IV.  two  of  the  trustees,  but  by  no  other 
person.  On  the  17th  of  April  1792  a  meeting  of  the  legatees 
was  holden,  at  which  the  Plaintiff  and  Philip  fVilliams  one  of 
the  trustees  attended,  and  the  purchase-money  was  then  divided 
among  the  legatees  according  to  their  respective  shares.  The 
Defendant  received  his  share,  aipounting  to  29/.,  and  signed  a 
paper  acknowledging  his  receipt  from  the  four  trustees  of  his 
share,  and  discharging  them  and  the  estate.  At  the  Lent  assizes 
1797,  at  Warwick^  a  Mrs.  Sutton,  who  was  the  aunt  and  next  of 
kin  of  the  testator's  son,  Thomas  Johnson,  recovered  from  the 
Plaintiff  the  house  and  premises  situate  in  Rugby  by  ejectment, 
hod  afterwards  obtained  a  verdict  for  the  mesne  profits  thereof, 
amounting  to  74/.  5s.  Upon  this  event  taking  place,  18  out  of 
the  24  legatees  paid  back  to  the  Bhdntiff  their  several  propor- 
tions of  the  money  received  by  them  on  the  sale  of  the  house  and 
premises  to  the  Plaintiff;  but  the  Defendant  and  five  others  re- 
fusing to  do  the  same,  the  present  action  was  commenced  in 
order  to  determine  the  question.  The  Plaintiff  is  still  in  posses* 
sion  of  the  plot  of  land  in  Rugby  fields  (upon  which  he  has  ex- 
pended a  considerable  sum  of  money  in  building,  drainage,  and 
other  improvements),  being  part  of  the  premises  purchased  for 
the  said  sum  of  1000/*  under  the  aforesaid  agreement  entered 
into  between  him  and  the  other  trustees,  and  receives  annually 
the  rents  and  profits  thereof,  amounting  to  35/.  14s.  to  his  own  - 
use ;  and  on  application  made  to  him  on  the  part  of  the  Defen- 
dant, refuses  to  relinquish  the  purchase  of  the  plot  of  land,  and 
to  resell  the  same  for  the  parties  interested  under  the  testator's  will. 

The  question  for  the  opinion  of  the  Court  was.  Whether  an  ^ 

action  for  money  had  and  received  was  maintainable  by  the  Plain- 
tiff against  the  Defendant  under  the  above  circumstances?  If  so, 
then  a  verdict  to  be  entered  for  the  Plaintiff;  but  if  the  Court 
should  be  of  a  contrary  opinion,  then  a  verdict  to  be  entered  for 
the  Defendant. 

Vaughan 
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18091*  Veughan  Setjt.  for  tke  Piaiiififf.    This  case  falls  witUn  ibe 

•      general  principle  that  where  money  has  been  paid  npon  a  legsd 

Jonnton     consideration  which  has  failed,  it  may  be  recovered  back  in 

Jotf *so2f.     form  of  action.    Now  the  6onsideratk>n  upon  which  the 

tiff  paid  to  the  Defendant  as  one  of  the  legatees  his  proportion 
of  the  300/.  for  which  the  house  and  close  in  Rugbjf  were  pur- 
chased, was  the  covenant  of  the  three  other  trustees  to  convey 
to  him  the  above  premises  with  a  good  title.  But  the  limita- 
tion to  the  personal  representatives  of  the  settliw  in  the  deed  of 
1761  being  too  remote  after  an  estate  tail  {a),  and  the  whole 
interest  in  the  remainder  of  the  term  having  under  that  deed  of 
settlement  vested  absolutely  in  the  testalor's  son,  there  waa 
nothing  upon  which  the  devise  to  Edward  Boddington,  Thomt» 
Walker t  J&seph  Johnson,  and  Philip  fVilliami,  eouU  operate, 
and  consequently  the  three  covenanting  trustees  were  unable  to 
fulfil  their  covenant.  The  question  therefore  is,  Whether  the 
Defendant  who  as  a  legatee  has  received  money  from  the  Plain- 
tiff on  the  consideration  of  the  trustees  conveying  a  good  title, 
can  retain  that  money  now  the  titie  proves  bad  ?  If  it  be  said 
that  the  purchaser  is  bound  to  guard  himself  by  proper  cove* 
nants,  the  same  answer  might  have  prevailed  in  Piekei9H 
V.  Liiecoie  and  Others,  Vin*  Ab.  v.  21.  p.  541.  tit.  Vendor  and 
Vendee(S) ;  and  yet  there  a  z^tpcena  is  said  to  have  issued  against 
a  vendor  to  shew  cause  why  he  should  not  repay  the  money  r&« 
eeived  upon  a  sale  of  the  reversion  of  a  copyhold  which  the  ven- 
dee could  not  enjoy.  Indeed  the  principle  upon  which  the  case 
of  Sho^e  V.  Webb,  1 71  12.  782.  proceeded  is  very  applicable  to 
the  present;  for  there  a  party  was  allowed  to  recover  back  the 
money  paid  as  the  consideration  for  an  annuity,  the  annuity 
having  been  set  aside  for  a  defect  in  the  memorial ;  and  yet  it 
might  have  been  contended  there^  that  it  was  the  Plaintiff's  own 
fault  that  the  annuity  was  set  aside,  because  he  had  not  secured 
himself  by  a  proper  memorial.  But  the  case  of  Cripps  v.  Reade^ 
6  T.  R.  606.  is  decisive  in  &vour  of  the  Plaintiffs  demand ;  there 
as  in  this  case,  the  conveyance  of  tiie  property  purchased  by  the 
Plaintiff  not  having  actually  taken  place,  but  the  whole  still  re- 
maining injierif  the  Plaintiff  recovered  bade  his  purchase  money 
on  the  title  proving  defective.  Lord  JCeAyoR  in thatcase  adverted 

(a)  Where  there  is  an  express  tiioita-  over  of  such  a  chattel  is  too  renwCe  to 

tionofa  chattel  bywords,  which  if  applied  take  effect"  D,  per  AthhuntJ.   Doed, 

to  a  freehold  would  create  an  exprea  et-  l^de  t.  Lyde,  1  T.  H.  596.  and  admitted 

iate  tail,  the  whole  interest  vests  abso-  .  per  BuUcr  J.  ibid, 
lutelj  in  the  first  taker,  and  a  linutatjon 

to 
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•    •   '  ■  ,    • 

to  the  rule  of  caveat  emptor,  as  laid  down  in  Bree  v.  Holbech,       1802. 

Dous.  655.  and  said  he  did  not  wish  to  distnrb  it,  but  distin-      — * ^ 

^^i^shed  the  cas^  then  in  judgment  on  the  ground  of  no  convey-  ^ 

ance  of  the  purchased  property  having  been  executed  to  the  Johnsow. 
purchaser.  So  here  the  indenture  of  assignment  having  been 
executed  by  two  only  gf  the  four  trustees  and  by  no  other  per- 
9on,  the  conveyance  remained  incomplete,  and  the  Plaintiif  is 
entitled  to  recover  back  from  the  Defendant  that  money  which 
the  latter  cannot  in  conscience  retain. 

Baylet/  Serjt.  contri.  The  Plaintiff  is  not  entitled  to  recover 
back  the  money  which  he  ha^  paid  from  any  person ;  but  if  he 
be  entitled  to  recover  it  back,  still  he  cannot  recover  it  from  the 
present  Defendant,  nor  in  this  form  of  action.  There  is  no 
fraud  ip  this  case,  and  therefore  the  rule  of  caveat  emptor  must 
prevail  as  lai^^  down  in  Bree  v.  Holbech.  Indeed  the  proper 
remedy  for  the  Plaintiff  to  adopt  is  to  sue  the  three  trustees,  who 
by  thp  article  entered  into  in  1791  covenanted  to  convey. 
[Lord  Ahqnletf  Ch.  J.  If  he  were  to  sue  on  that  article  he  would 
jrepover  Is.  damages  in  a  court  of  law,  and  a  court  of  equity 
would  not  compet  the  trustees  to  convey  that  to  which  they  had 
po  ti^le.]  The  case  of  Qripps  v.  Read  is  distinguishable  from  the 
present,  because  there  the  action  was  brought  against  the  very 
party  yho  had  sold  the  property  ^  well  as  received  the  money, 
and  the  salp  rested  merely  on  a  parol  undertaking,  and  not  as  in 
fhis  case  on  an  article  executed  by  those  in  whom  the  ri&'ht  to 
convey  ^as  supposed  to  be.  But  at  all  events  the  present  De- 
fendant is'  hot  liable  to  be  sued,  for  the  contract  of  sale  and  the 
coyenant  to  convey  was  made  by  the  trustees  with  the  Plaintiff, 
and  the  Defendant  was  no  party  to  that  contract.  The  rule 
therefore  applies  l^at  where  an  express  contract  between  the 
Plaintiff  and  other  parties  is  proved,  the  Court  will  not  imply  a 
contract  between  the  Plaintiff  and  Defendant  respecting  the 
aa^e  subject  matter.  Indeed  the  only  way  in  which  the  legatees 
were  concerned  in  the  transaction  was  in  giving  their  consent  to 
what  the  trustees  thought  fit  to  do.  Nor  is  this  the  proper  form 
of  action  to  recover  the  money  which  has  been  paid,  for  the 
a^ial  contract  is  not  rescinded,  and  till  thatis  done  the  action  for 
money  had  and  received  cannot  be  sustained.  That  the  contract 
IS  not  rescinded  appears  from  the  Plaintiff  still  retaining  part  of 
hU  purchase ;  noWas  the  sale  of  the  whole  was  entire,  the  Plain- 
tiff Is  not  at  liberty  to  rescind  the  contract  in  part  and  con- 
sider 
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1802.       sider  it  as  still  subsisting  as  to  the  remsujider.  •  Had  this  pro^ 

— —      perty  been  sold  in  parcels  and  by  two  distinct  contracts,  possibly 

joHNsoK      ^  ^^jy  jyffer^ut  price  would  have  been  demanded  and  paid.  The 

JouMfOK.     action  is  altogether  novel,  being  an  attempt  to  sue  legatees  in  a 

court  of  law,  and  to  recover  part  of  the  money  paid  under  a 

special  contract*  by  treating  that  contracf  as  rescinded  in  part. 

Faughan  in  reply  observed,  that  the  Defendant  was  not  sued 
as  a  legatee,  but  as  one  retaining  money  paid  to  him  upon  a  con- 
sideration which  had  failed,  and  which  he  therefore  could  not  in 
conscience  retain.  .  He  added,  that  to  sue  the  trustees  would 
only  produce  a  multiplicity  of  actions,  for  they  would  of  course 
sue  the  legatees  if  the  Plaintiff  recovered  against  them ;  and  that 
the  valuation  of  the  house  in  Rugby  and  the  valuation  of  the  plot 
of  land  being  distinct,  the  Plaintiff  had  a  right  to  treat  them  as 
two  distinct  contracts,  and  consequently  might  rescind  the  one 

and  abide  by  the  other. 

Cur.  adv.  vuUm 

The  opinion  of  the  Court  was  this  day  delivered  by 
^  Lord  Alvanley  Ch.  J.  who  after  stating  the  case  proceeded 

thus  : — ^The  premises  out  of  which  the  present .  dispute  arises 
were,  together  with  the  plot  of  land  in  Ru^y  field,  purchased 
by  the  Plaintiff  for  the  gross  sum  of  1000/.;  but  it  is  to  be  re- 
niembered  that  the  house  in  Rugby  and  the  plot  of  land  in 
Rugby  field  were  each  distinctly  valued,  the  former  at  the  sum  of 
300/.  and  the  latter  at  the  sum  of  700/. ;  and  upon  those  distinct 
valuations  that  contract  was  entered  into  which  was  afterwards 
reduced  into  the  form  of  an  agreement,  and  that  deed  of  agree- 
ment was  prepared  which  was  executed  by  two  only  of  the  trus- 
tees,  and  by  no  other  person.  The  contract  having  been  thus 
•far  carried  into  execution,  it  was  discovered  that  the  limitation 
to  the  representatives  of  the  settlor  in  the  deed  of  1761  was  too 
remote,  in  consequence  of  which  an  ejectment  was  brought  by 
the  person  entitled,  and  the  Plaintiff,  who  had  paid  the  money, 
but  to  whom  no  legal  conveyance  had  been  made,  was  evicted 
from  the  possession.  The  flaw  therefore  being  discovered  before 
the  purchase  was  completed,  there  is  no  pretence  to  say  that  the 
Plaintiff  had  bought  the  estate,  and  that  having  obtained  the 
title  for  which  he  contracted,  he  must  abide  by  the  conse- 
quences. The  Plaintiff,  upon  being  evicted,  was  obliged  to  re- 
fund the  rents  and  profits,  and  several  of  the  persons  interested 
consented  to  repay  their  proportions  of  the  purchase-money ;  but 

some 
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some  (among  whom  is  the  present  Defendant)  have  refused ;  and       1802* 

the  question  now  ia.  Whether  under  these  circumstances  the* 

Plaintiff  be  entitled  to  recover  against  the  Defendant  in  an^     JoRNsoif 
action  for  money  had  and  received?    My  Brother  Heath  non^     Jobhsom^ 
suited  the  Plaintiff  at  the  trials  on  the  idea  that  the  object  of  the 
action  was  to  call  upon  a  legatee  to  refund  a  legacy ;  a  matter 
which  he  thought  could  only  be  agitated  in  a  court  of  equity.  It 
turns  out  however  that  this  is  not  an  action  for  repayment  of  a 
legacy.    If  such  had  been  the  object  of  the  action,  I  agree  that 
it  could  not  have  been  maintained.    If  an  executor,  thinking 
that  he  has  settled  the  affairs  of  his  testator,  pay  the  legacies,  I 
have  no  difficulty  in  saying  that  a  court  of  common  law  would 
not  entertain  an  action  for  money  had  and  received  against  a 
legatee,  since  such  a  court  cannot  take  into  consideration,  as  a 
court  of  equity  would  do,  the  mode  in  which  the  funds  might 
have  been  applied.    In  the  case  of  Moses  v.  Maeferlan,  8  Btirr, 
1005.9  some  principles  were  laid  down,  which  are  certainly  toa 
large,  and  which  I  do  not  mean  to  rely  on  ,  such  as  that,  wher- 
ever one  man  has  money  which  another  ought  to  have,  an  ac- 
tion for  money  had  and  received  may  be  maintained ;  or  that 
wherever  a  man  has  an  equitable  claim  he  has  also  a  legal  ac- 
tion.   I  agree  with  the  opinion  of  my  Lord  Chancellor  in  the     - 
case  of  Cooth  \»  Jackson^  6  Fes.  Jun.  39.  where  he  expresses  his 
doubt  whether  the  courts  of  law  have  not  gone  too  far  in  the 
discussion  of  equitable  rights,    since  they  cannot  administer 
equity  in  the  same  way  as  courts  of  equity  do ;  and  shews  that 
great  injustice  may  arise  from  suffering  a  Plaintiff  to  prevail  in 
a  court  of  law,  whereas,  if  he  were  obliged  to  seek  his  remedy 
in  a  court  of  equity,  much  would  also  be  provided  in  the  De- 
fendant's favour.     No  man  therefore  is  more  disposed  to  be 
cautious  in  admitting  equitable  matters  to  be  agitated  in  a  court 
of  law  than  myself^    But  as  this  is  not  a  cas6  between  an  exe- 
cutor and  a  legatee,  in  which  the  former  seeks  to  recover  the 
amount  of  any  legacy  paid  to  the  latter,  but  between  the  pur- 
chaser and  vendor  .of  an  estate,  my  difficulty  has  been  how  far 
the  agreement  is  to  be  considered  as  one  contract  for  the  pur- 
chase of  both  sets  of  premises,  and  how  far  the  party  can  reco- 
ver so  much  as  he  has  paid  by  way  of  consideration  for  the 
part  of  which  the  title  has  failed,  and  retain  the  other  part  of 
the  bargain.    This  for  a  time  occasioned  doubts  in  my  mind : 
for  if  the  latter  question  were  involved  in  this  case  it  would  be 
a  question  for  a  court  of  equity.     If  the  question  were  how  far 

the 
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19W)*      ^  pq^ti^abtr  pajjft  of  wfaiok  the  title  has  failed  formed  an  essen- 
tia) iogi^ediBnt  of  the  bai;g^,  t)ie  grossest  injustice  lipoid  en^^ 


^«H4P9i  ^  ^  party  M^ere  suffered  ^l  a  coui^t  of  hw  to  say  that  he  y(o\ilK( 
fAH^^qnf  retain  ajOi  of  if  hicl^  the  tide  was  good,  apd  recoyer  a  propor- 
liop^le  part  of  the  purchas^money  for  the  rest.  Possiblj  the 
p^  whwh  k^  retails  might  not  have  b^^  ^14  uplei^s.  the  other. 
pfur(  had  been  t^en  f^t  the  saipe  ti^ne :  mi  pngbt  npt  to  be 
Yaluo4  i^  pn>pprti99  tQ  its  extent,  but  according  to  thp  yariooa 
^ircumstaiices  ponnepf^d  with  it.  K^t  f^  ^nrt  of  equity  may 
inqmo  into,  gU  thp  pirc|imst;qnp€»,  ftnd  may  ascertain  how  far 
pnfi  pairt  of  the  b^gain  fornie^  a  m$kte^  ground  for  the  rest, 
find  way  aw^d  ^  pomppp^^tipA  ftpcprding  to  the  real  state  of 
tfio  teans^tipn,  la  this  pgse  how^vpr  no  ^uph  question  arises : 
for  it  ftpppan  to  inp  that  ^thp^gh  both  pieces  of  ground  were 
haffgMnpd  fpv  at  the  Sfti^e  time,  wp  m^ist  consider  the  bargain  as 
ponsisting  pf  two  distinct  contr^ts ;  md  that  the  one  part  was 
oold  fpr  300/.  wd  thp  9thw  fpr  70Q/.  |t  hm  not  beei)  sng- 
gestpd  tbftt  thpy  wprp  npopsi  ary  to  tbp  ppcupation  nf  each  pt^er. 
It  amopnt»  tbprefore  to  no  inorp  tbafi  tbi^ :  that  the  Plaintiff 
bping  pne  pf  the  eucnton?  whp  "WPX^  ^bont  to  fell  the  house, 
4Qd  ^p  to  §p))  the  land,  tp  both  pf  whiqb  tbp  legatees  under- 
took to  make  a  good  titie,  Q4v9iw;pd  bis  money  to  the  bgatees 
po  the  purchaip  of  those  two  lofo,  and  WW  ^pefcs  tq  recover  back 
the  i^oney  for  ope  of  th^n,  jbec^iisp  the  title  to  that  has  proved 
^feptiye*  Wo  by  no  meap9  wjsh  to  be  nndprstood  to  intimate 
fjaat  where  )mi^  a  contract  pf  sale  9  vendor  does  legally  convey 
gii  the  titie  which  i^  in  him#  and  that  tifle  turns  out  to  be  de- 
fective^ the  purcb^pr  can  sue  the  yepdor  in  an  aqtion  for  money 
had  mi  reicpiyod-  pvpry  pmrcfa^ser  may  protect  his  purchase 
by  proper  c^ypn^ipts :  wher^  th/d  vendor's  title  is  actually  con- 
,vey€4  tp  tho  purohp^er  the  jrule  of  fuiveat  emptor  applies.  In 
jhB  prpsent  c^^  thp  pla|njtiff  never  has  had  any  title  conveyed 
to  him,  9Pd  ^ep^e^re  wp  are  pf  o^mon,  notwithstanding  the 
pfUf^y  s^ed  is  a  legatep,  that  the  Plaintiff  has  paid  his  money 
ujpder  .a  mistpkp,  consequently  the  rule  adopted  in  courts  of 
Jaw  IP  such  cai$e9  9ppU^s  to  him,  and  entities  him  to  recover 
that  money  from  the  party  to  whom  it  has  been  paid  in  an 
aptipp  for  iponey  bad  ftnd  received. 
jPer  Cwhm,  Judgment  for  the  Plaintiff. 
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Pitcher  v.  Martin.  Maysi^ 

TNlthis  case  a  question  arose*   Whether  a  plea  of  bankruptcy  I«C.B.mples 
•*■  ought  to  be  signed  by  a  Seqeant  ?  ^!iS?bJ^d 

The  Court,  after  referring  to  the  officers,  dedded  that  by  the  ^J  *  Serjeant. 
practice  of  this  Court  smk  a  plea  most  be  signed  by  a  Serjeant, 
wad  might  be  treated  as  a  nullity  if  not  so  signed,  (a) 

(a)  A  tender  of  issue  must  be  signed  in  demurrer  must  be  so  signed.     Brook«r 

by  Q  Sorjennt,  bnl  a  joinder  in  issue  need  v.  ^miimm,  ohU,  voi.  S.  p.  S3^  JXaugkn 

not    Vide  EUi»  v.  Gwty,  anU,  ^ol.  1.  v.  CkUA,  iHd.  in  nofif. 
p.  469.    Botli  a  demurrer  and  a  joinder 
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18Q2. 


C    A    S    E    S 

ARGU£D  AND  DETERMINED 

IN 

THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCHEQUER  CHAMBER, 

IN 


Trinity  Term, 


In  the  Forty-second  Y€ar  of  the  Reign  of  George  III. 


Jtme«l»r.  PaRTEIDGE   V.  SOWERBY, 

FoH,  181. 

A.  igreed  to      jfssUMPSJT  upon  a  special  agreement, 
under-let  hit  The  cause  was  tried  before  Lord  Alvfinleif  Ch.  J.  at  the 

latter  payiog  Guildluill  Sittings  after  last  Easter  term,  when  it  appeared  thatan 
for  the  fonii-  agreement  was  entered  intoi[>etween  the  Plaintiff  and  the  Defend- 
f^icment"'*'  ^^^f  ^^^  ^®  former,  who  was  tenant  of  a  certain  house,  should  let 
held  that  B.  the  Same  to  the  latter  for  a  year  from  the  Christmas^day  then  fol- 
fron  tfae^er-  lowing,  and  that  whatever  household  fumiture  should  be  left  by 
formanceof  the  the  plaintiff  upon  the  premises  should  be  appraised,  and  that  the 
^ua«  ii.,Vt  the  Defendant  should  take  it  at  the  appraised  value,  and  that  the  money 
*»i"*h^*  ^"'^*^  should  be  paid  on  or  before  the  1st  of  January  then  next.  At 
in  arrear  for  Christmos-day  the  Plaintiff  quitted  the  house,  leaving  some  fumi- 
r  di*"d^"        ture  upon  the  premises ;  he  offered  possession  to  the  Defendant,  and 

gave  him  notice  that  a  broker  would  attend  to  value  the  furniture. 

The  Defendant  refused  to  fulfil  the  agreement  on  account  of  ar- 
rears 
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rears  of  rent  being  due'from  the  Plaintiff  to  the  landlord.   Upon       1803. 
this  evidence  his  Lordship  nonsuited  the  Plaintiff.  .    . 

Clay  ion  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the    Piht«id«» 
nonsuit  should  not*be  set  aside,  urging  that  as  the  Plaintiff  had     Sowkrbt. 
done  dvery  thing  to  fulfil  his  part  of  the  agreement,  the  Defend- 
ant was  bound  to  perform  what  he  had  contracted  for. 

But  The  Court  were  of  opinion,  that  as  the  furniture  was  lia- 
ble to  be  distrained  for  the  arrears  due  from  the  Plaintiff  to  his 
landlord,  the  Defendant  was  not  bound  to  take  them,  and  was 
-therefore  excused  from  the  performance  of  the  agreement. 

Clayton  took  nothing  by  his  motion.  . 


(In  the  Ejchequer  Chamber.) 

Hague  Gent.  One,  &c.  v.  French  ;  in  Error.  Jvne  «5th. 

TERROR  from  a  judgment  of  the  Court  of  King's  Bench  in  an  if  abUl  of  ex- 
action of  assumpsit,  brought  by  the  payee  against  the  acceptor  changebc  made 
of  a  bill  of  exchange.    The  first  count  of  the  declaration  stated  months  after 

that  one  R.  C,  "  heretofore,  to  wit,  on  the  16th  day  otSeptem-  dateb2^«re»s- 

ber  in  the  year  of  our  Lord  1800, 4rc.  according  to  the  usage,  S^c.  'd,  the  cSurt 

drew  her  certain  bill  of  exchange  in  writing,  bearing  date  the  be  pmbie  two 

day  and  year  aforesaid,  and  thereby  required  the  Plaintiff  in  er-  months  after 

ror  to  pay  to  the  Defendant  in  error,  two  months  after  the  date  w^ch*^  was 

of  the  said  bill,  the  sum  of  19/.  18s.  Id.^  and  proceeded  to  allege  ~'*^  The  first 

acceptance  by  the  Plaintiff  in  error,  and  his  promise  to  pay.  The  ciaration  stated 

2d  count  was,  •*  And  whereas  the  said  JJ.  C.  afterwards,  to  wit,  ^*'**^**  Dcfen- 

on  the  same  day  and  year  aforesaid,  at  ^c.  according  to  the  usage,  to  wit,  on  such' 

4rc.  made  and  drew  her  certain  other  bill  of  exchange  in  writing  f  jj^^f  ^"^  * 

upon  the  said  Plaintiff  in  error,  and  thereby  r^uired  him  to  change,beariag 

pay  to  the  Defendant  in  error,  two  months  after  date  thereof,  ^^^^? 

19/.^189.  Td.  value  received ;  and  then  proceeded  as  the  first  said,  payable 

count,  averring  acceptance  of  the  bill  by  the  Plaintiff  in  error ;  ifterldat^  The 

'*  to  wit,  on  the  same  day  and  year  aforesaid;"  and  his  promise  second  count 

to  pay.     Upon  this  declaration  there  was  judgment  below  by  ffteJ^JJ^  to 

nil  dicit,  and  a  writ  of  inquiry  executed ;  the  Plaintiff  in  error,  wit,  on  the  day 

after  assigning  the  general  errors,  proceeded  thus :  "  That  the  JSd^the  De^ 

damages  have  been  assessed  for  and  adjudged  to  the  said  De-  fendant  drew  a 

"*  certain  other 

bill  of  ex- 
change, pajftble  two  months  after  date ;  without  mentioning  any  express  date  in  either  count.    Held 
that  both  counts  were  good. 

fendant 
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180S.      feodant  in  error  npbii  the  whole  of  the  aforesaid  dedamfioB  fg^ 

■  nerally,  whereas  it  appears  in  and  by  the  record  aforesaid  thait 

^^^*      the  second  count  of  the  said  deckration  was  and  is  insufficient 

Fjuui^b.     in  law,  and  that  no  damages  could  orougfat  by  law  to  have  been 

assessed  or  adjudged  to  the  said  Defendant  m  error  in  respect 

thereof,  or  of  the  supposed  promise  and  imdertajcing  theren 

mentioned,"  pm^mg  in  the  usual  form  that  the  judgment  might 

be  reversed. 

Barrow,  for  tike  Plaintiff  in  error,  now  objec^ted  that  the  se- 
cond coattt  of  the  declaration  could  not  be  sustained,  inasmuch 
as  no  date  to  the  bill  was  stated ;  for  the  bill  being  payable  at 
two  months,  without  a  date,  it  was  impossible  to  ascertain  the 
time  of  payment ;  that  although  in  De  la  Courtier  y.  Bellamy^ 
2  Show.  4Si2.  the  Court  held  (hat  it  might  be  intended  that  the 
date  of  the  bill  was  the  day  of  the  drawing,  yet  in  that  case  the 
day  on  which  the  bill  was  drawn  was  expressly  stated,  whereas 
in  the  present  case  the  day  of  the  drawing  was  only  to  be  col- 
lected'from  words  <Sf  reference  to  the  first  count,  where  the  day 
of  drawing  was  laid  under  a  to  wit. 

Lawes  contri  was  stopped  by  The  Courts  who  were  of  opinian 
fhftt  the  case  was  not  distinguishable  from  De  h  Courtier  v.  -  Bei^ 
lamy,  and  that  they  might  well  intend  the  date  of  the  bill  to  have 
been  the  day  of  the  drafwiug  st&ted  in  the  first  count. 

Judgsseitt  affinned* 


June  S9Ui.  MaCDONNELL  V.  MaCDONNELL. 

If  a  declaration  A  DBGLARATION  in  debt  demanded  2000/.  and  contained  se- 
S)Oo&<^n^  vera!  counts,  each  of  which  stated  a  debt  of  224/.  75. 4Jrf. 

uin  several  The  Defendant,  after  having  obtained  time  to  plead  upon  the 
which  sratca  a^  ^"^^  terms  of  pleading  issuably,  put  in  a  plea  that  the  Defend- 
iieht  oftM.  ant  did  not  owe  to  the  Plaintiff  the  said  sum  of  224/.  7s.  4id. 
theDefendant  Concluding  to  the  country ;  whereupon  the  Plaintiff  signed  judg- 
piead  thereto     ment  as  for  want  of  a  plea. 

owe  (he  said^  ^oyley  Seijt.  having  obtained  a  rule  to  shew  cause  why  this 
'""ilS^*!**"      judgment  should  not  be  set  aside, 

Plalutiff  maj         Shepherd  and  Marshall  Seijts.  shewed  cause,  and  urged  that 

«gn  judgment    fj^Q  pj^a  must  be  considered  as  a  nullity,  since  it  clearly  was  no 

plea.  answer  to  the  whole  declaration,  the  amount  of  the  debt  claimed 

being  2000/. ;  and  as  it  was  not  pleaded  to  any  particular  count, 

it  could  not  be  applied  to  any  particular  count. 

Bayl€y, 
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Ba^hj^f  on  the  otiier  band,  insisted,  tliat'altli(n^&  tKe  plea,  were  i802» 

not  a  complete  atiswer  to  tbe  whole  decIaratioii»  yet  that  the  — — — ^^^ 

judgment  ought  not  to  have  been  signed  fdr  the  whole  aom  nito-  acd^nnbll 


tioned  in  the  declaration^  but  ought  to  have  been  tricen  for  aU  Mj«i>oiritsLL 
except  224/.  75.  4}J.y  for  that  the  plea  might  be  taken  to  apply 
to  the  first  count  of  the  declaration. 

Bat  The  Court  were  of  opinion,  ihat  as  the  plea  was  pleaded 
to  the  whole  declaratiop,  it  most  be  considered  as  no  plea  within 
the  meaninBg  of  the  Judge's  order. 

Rule  diisdiarged* 


K£NRicK  V.  Lord  Wm.  Beauclerck.  f^^- 

TThe  following  case  was  sent  by  the  Lord  Chancellor  for  the  olj*  to*^*1i 

opinion  of  this  Court :  and  penonai 

.  Thelwall  Price,  late  of  Bathafem  Park  in  the  county  of  Dew-  Jf iy  dShSl^ 
high  Esq.  being  at  the  time  of  making  his  will  hereinafter  set  fnneral  espen- 
forth,  and  at  the  time  of  his  death,  seised  to  him  and  his  heirs  of  ^'J^^,^ 
divers  lands  in  the  several  counties  of  Denbigh,  Flint,  Merioneth,  as  followi,  «is. 
Caernarvon,  and  Anglesea,  duly  made  and  published  hb  said  last  ^,^'^MMny** 
will  and  testament  in  writing,  tiie  material  clauses  of  which  were  persona]  estate, 
as  follow ;  **  And  as  to  my  Teal  and  personal  estate  whatsoever  o!  If.  and  their 
and  wheresoever,  subject  to  and  chargeable  with  my  just  debts  heirs  on  the 
and  funeral  expenses,  I  give,  devise,  bequeath,  and  dispose  ins.tothe^ent 
thereof  as  follows ;  that  is  to  say,  I  give,  devise  and  bequeath  my  ^^^^  **^  **" 

•  pote  of  my  per* 

real  estates,  lands,  tenements,  and  herckiitaments  in  the  several  sonaiesutein 
counties  of  i)«ifttg*,  Flint,  Merionethshire,  Caemarvon$hire,BsA  h!S^T«17 
Anglesea,  and  elsewhere,  and  also' all  my  personal  estate,  goods,  expences,  and 
chattels,  and  efffects  whatsoever  unto  John  Mostyn  of  Segroit  in  J^^ay^^" 
the  daid  ciounty  of  Denbigh  Esq.  and  Owen  Wynne  of  Crossne-  and  aa  to  my 
wydd  in  the  said  county  of  Denbigh  Esq.  and  their  heirs,  upon  J^j^J^o  ny 
trust,  and  to  and*  for  the  several  uses,  trusts,  intents  and  pur-  debts  and  snch 
po^  following;  that  is  to  say^  To  the  intent  that  the  said  John  t^j^J^S 
Mostyn  and  Owen  Wynne  and  the  survivor  of  them,  and  the  give  and  derisa 
heirs,  executors,  and  administrators  of  such  survivor,  shall  and  p*for°ufc!»» 
do  in  the  fiiist  place  apply  and  dispose  of  my  personal  estate,  or  Held  tbatunder 
so  much  thereof  as  shall  be  sufiicient  for  that  purpose,  to  and  in  jc^eiutr  in 

the  realty  vest* 
ed  in  B.  P.  for  bis  life,  and  /.  M.  a>id  0.  W,  took  no  estate  therein.* 

♦  Vide  Doe  d.  Hallen  ▼.  Ironmonger,  S  East,  553.      Doe  d.  Leicetter  v.  Biggi, 
2  Taunt.  109.    Wykkam  ▼.  Wykham,  5  TaunU  316.  336. 

payment 
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1802.      payment  of  all  my  just  debts  and  funeral  expences,  and  to  and 

in  discharge  of  all  such  legacies  as  I  may  by  this  or  any  future 

KEifnicK     y^i  Qy  codicil  direct  to  be  paid,  and  also  in  discharge  of  such 
isnd  W.      expences  as  my  trustees  shall  be  at  in  dischargiag  the  trusts  of 
BiAvcMftc.  ^j^ig  jjjy  ^^^ ,  ^j  ^  ^^  ^  ^y  ^^^  estates  whatsoever  and  where- 
soever, subject  to  my  debts  and  such  charge  and  charges  as  I 
may  now  or  at  any  time  or  times  hereafter  think  proper  to  make, 
I  give,  devise,  and  bequeath  Ihe  same  unto  my  cousin  Richard 
Price,  only  son  of  William  Price  of  Rhewlas,  for  and  during  the 
term  of  his  natural  life."    He  then  entailed  the  estates,  on  the 
issue  male  and  female  of  the  said  Richard  Price,  in  strict  «ettle- 
ment ;  and,  in  default  of  such  issue,  devised  them  to  the  Rev. 
Robert  Carter  otRedboum  in  the  county  o{ Lincoln  for  his  life; 
and  after  his  death  to  his  issue  male  and  female  in  strict  settle- 
'  ment ;  and,  in  default  of  such  issue,  to  Richard  Kenrick,  eldest 
son  of  Andrew  Kenrick,  of  the  city  of  Chester  Esq.  for  and  dur- 
ing the  term  of  his  natural  life;  and  after  his  decease,  to  his 
issue  male  and  female,  in  stKct  settlement,  and  added  a  proviso, 
that  whoever  should  take  the  estates  should  bear  the  surname  of 
Thelwall,  and  make  the  mansion-house  at  Bathafer^  Park  their 
usual  and  common  place  of  abode  and  residence ;  and  on  their 
refusal  so  to  do,  declared  the  above  devise  void,  and  bequeathed 
his  estates  to  his  own  right  heirs  for  ever. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whether 
the  trustees  in  the  will  of  the  testator  Theltvall  Price  took  any 
estate  at  law  ?  2dly,  Whether  the  tenant  for  life  took  any  estate 
at  law  ? 

Lens  Seijt.  for  the  Plaintiff.  The  question  is.  Whether  any  legal 
estate  in  the  lands  devised  vested  in  the  trustees  ?  or.  Whether  the 
whole  legal  estate  did  not  vest  by  the  operation  of  thestatuteof  uses 
in  the  cestuy  que  trusd  The  general  principle  of  law  may  be  admit- 
ted, that  where  trustees  are  interposed  merely  for  the  sake  of  inter- 
posing them,  and  they  have  nothing  to  do  but  what  might  be  done 
by  the  cestuy  que  trusty  such  interposition  is  useless,  and  the  statute 
vests  the  legal  estate  in  the  cestuy  que  trust.  It  was  formerly  said  in 
the  case  oiBurchetty.  Durdant,  2  Vent.S12.  that  where  lands  were 
devised  to  A.  in  trust  to  permit  and  suffer  B.  to  receive  the  rents 
and  profits,  the  legal  estate  vested  in  j^.,  and  B.  held  only  a  trust. 
But  that  case  was  afterwards  overruled  in  Broughton  v.  Langley, 
2  Salk.  679.  1  Lutw.  814 :  and  indeed  in  Burchett  v.  Durdant, 

il.  was 


Lwrd  W.; 

BjtAUCLEfilL. 
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J,  was  created  a  trustee  for  no  oflier  pbrpose  tban  that  of  xe-  16Q3» 
eeiving  with  one  hand  in  order  to  pay  orer  with  the  other.  Bnt  j,  ^^^^^ 
where  any  thing  is  appointed  to  be  done  by  the  tmstee  beyond  ^  v. 
the  mere  receipt  of  the  profits,  the  estate  must  remain  in  him 
for  the  purpose  of  enabling  him  to  discharge  the  trust  which  the 
testator  has  directed  that  he  and  no  one  eke  shall  execute.  In 
tiiis  case  the  testator  first  expresses  his  intention  to  make  the  de- 
vise of  his  leal  and  personal  estate  subject  to  and  chargeable  with 
his  just  debts  and  funeral  expenoes,  and  then  devises  fiarst  his 
real  estates  and  then  his  personal  estates  to  trustees,  directing 
the  application  of  the  personal  estate  to  the  payment  of  debts. 
Amend  expences,  and  legaciesi  and  then  devises  Ids  real  estates 
to  the  tenant  for  Ufe,  subject  to  his  debts  and  such  charges  as  \m 
may  make  upon  them.  The  devise  to  the  trustees,  therefoiie, 
coupled  with  the  first  expressions  of  the  will,  imposes  on  them 
Ae  duty  of  paying  the  debts,  and  consequently  gives  them  the 
legal  estate.  However  slight  the  object  of  the  trust  may  be,  it 
is  sufficient  that  the  testator  has  ajqMxinted  the  trustees  as  the 
persons  to  carry  that  object  into  execution :  and  the  statute  will 
not  operate  to  vest  the  estate  in  the  ce%tuif  que  tmsis  unless  they 
would  take  precisely  the  same  estate  as  the  trustees.  The  estates 
indeed  are  g^ven  to  the  devisee,  subject  to  the  payment  of  debts : 
bnt  until  that  payment  has  been  made  the  estates  do  not  vest  in 
him.  And  though  if  the  estates  were  immediately  vesied  in  him 
the  Court  of  Chancery  would  make  htm  a  trustee  for  the  pay- 
ment, yet  as  the  testator  has  thought  proper  to  appoint  other 
persons  as  trustees  for  that  purpose,  the  l^;al  estates  must  vest  in 
them  in  order  to  enable  them  to  execute  that  intention.  In  the 
case  of  Bagshaw  v.  Spencer^  1  Fes.  144.  Lord  Hardrciclce  laid 
great  stress  upon  the  whole  fee  being  conveyed  -to  the  trustees  by 
the  word  ^*  heirs,''  in  which  respect,  he  said,  it  diiFered  from  other 
oases  which  he  cited,  where  nothing  but  a  chattel  interest  was 
conveyed  to  the  trustees.  The  case  of  Shap/and  v.  Smith ,1  Brown's 
Chan.  Ca.  75.  is  a  strong  authority  to  shew  that  where  the  trus- 
tees have  any  thing  to  do  the  legal  estate  will  vest  in  them:  for  in 
that  case  the  trustees,  after  deducting  rates,  taxes,  and  repairs, 
were  to  pay  over  the  residue  of  the  pr(^ts  to  the  devisee  for  his 
life;  and  yet  they  were  held  to  take  a  legal  estate.  So  in  SUxfester 
d.  Lflflp  V.  WiliOHp  2  T.  JR.  444.  where  the  devise  was  to  trustees  in 
trust  to  receive  the  rents  and  profits  during  the  life  of  ^.,  and  that 
such  rents  and  profits  should  be  applied  for  the  subsistence  and 
maintenance  of  ^.  during  his  life,  the  trustees  took  a  legal  estate. 
VOL.  III.  N  And 


KlItSICK 

rd 
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the  tmstt  had  been  exeoiited»  and  aothing  j^immfid  to  be  don^ 
hj  the  trustees^  jet  haarmg  onee  taken  » lefel  cetate,  Loird  Ken*- 

Lord  w.'     ^/i  wai  of  opmion  that  irithoiit  ^  mneader  of  theiv  estate  ^ 
derisee  could  not  mauitain  an  ejeDtiaeiit. 

BayUy  Serjt.  eonird.  I  do  not  diqmte  any  of  the  ooaes  wbMi 
haire  beoi  cited,  bat  I  deny  their  apidictilioii  to  theeeie  hrfoM 
the  Court.  It  is  clear  that  if  it  had  appaoceil  upon  the  face  lof 
this  iriB  that  the  trnirteeB  weie  dinctedto  do  any  thiag  thBj  mi«it. 
have  taken  a  legal  estate :  bat  in  thk  wiH  tfiege  ai?a  »odii»etiw» 
to  that  efieet.  The  testatov  has  not  daar^otad  theat  t»pKf^ 
debts  ont  of  tfie  real  estate :  the  payrn^  of  t)ie  debts  is  mAf 
made  a  diarge  upon  the  derisees.  Whom  t)i0  testator  inlMded 
that  th^  shovdd have  any  aanagaaaent  of  Usfroperty  be  basso 
expressed  hims^  in  precise  terms ;  for,  wHh  respeot  to  his  pwrr 
sonal  estate,  he  ^xpresdiy  gtres  it  to  the  ixnai^en  npon  trust  to  ps^ 
his  debts,  legacies,  and  fnnend  expeauses.  But  in  the  dispositioa 
of  his  real  estate  he  enphiyfi  no  voids  to  Aew  that  the  tnistees 
were  to  have  die  disposal  of  the  psofits. 

Cur.  adv.  vui4. 

The  opinion  of  The  Court  was  this  day  delivered  by 
Lord  Alvanlby  Ch.  J.  We  hava  looked  into  the  cases  to 
see  wheth^  any  thing  was  to  be  found  to  ei^  the  opinion 
which  we  formed  upon  the  argument.  But  those  cases  all 
tend  to  shew  that  the  question  upon  which  the  pfesent  case  ninak 
depend  is  this,  viz.  Whether  snfliusient  appears  upon  the  tutm  ef 
th&  will  to  demonstrate  an  intention  in  the  testator  that  the 
trustees  should  pay  the  debts  ?  The  cases  are  very  accuratdy 
stated  in  my  Brother  WiOiumiu  edition  of  Saunden,  in  a  note 
to  Jiffmon  V.  Morton  <o),  and  I  cannot  lay  down  the  principle 
in  better  temis  than  he  has  used.  He  states  the  rule  ivy  whkk 
it  is  to  be  decided  whether  the  estate  be  an  use  exeeuted  or  a 
trust,  in  these  words :  **  Where  something  is  to  be  done  by  the 
trustees  which  makes  it  necessary  f<up  them  to  have  the  legal 
estate,  suchaspaymentof  the  rents  and  profits  to  another^s  sepa- 
rate use,  or  of  the  debts  of  the  testator,  or  to  pay  rates  and  taxest 
and  keep  the  premises  in  repair,  or  the  like,  the  legal  estate  is 
vested  in  them,  and  the  grantee  or  devisee  has  only  a  trust 
estate."  The  case  of  Doe  d.  Blahe  v.  LmtIoo  affinds  no  argument 
in  favour  of  the  Plaintiffs  in  this  case;  for  it  was  necessary  thoDO 

« 

(a)  2  Sottti^*  p.  11.  n.  17. 

that 
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fbaf  the  thWteetf  ikdmM  tdte  A  I4gilt  e«taie  (br  ihe  piifiMMe  of  exe-  1802. 
cuting  the  trusts ;  atid  the  MUanl^  ttay  be  said  of  HorM^  ir.  Hartok^ 
7  T.  Jt.662^  whete  the  estate  was  Ikoited  to  trustees  upon  trust  to 
permit  thvee  malrried  women  successively  to  take  the  rents  and  Lord  w. 
profits.  In  the  Utter  case  Lord  Kenyan  says,  that  Jones  v.  Lord  ^'^'CLsmc. 
Si^fimd  6kA/>  6 J^M.il&r.262.isacase  by  itself,  bywhich  I  suppose 
he  means  that  it  is  a  doubtful  4iasei  though  he  admits  that  it  had 
been  recognised  to  be  law  by  Lord  Hardakke  in  Bagshaw  v. 
Spencer.  And  indeed  thbt  ease  tehds  to  shew  that  even  where 
something  might  remain  to  be  done  by  the  trustees  the  estate  might 
be  ezeonted  in  the  devisee :  for  it  was  held  Unit  by  the  wxurds  df 
the  will  the  use  wasexecutedin  the  trustees  and  their  heirs  during 
the  life  of  the  feme  eovert,  and  after  her  death  it  was  executed  in 
the  persons  entitled  totake,chargedwiththeannuities*  The  other 
oases  of  Sh&phnd  v.  Smith  and  SUvetUr  d.  Ltn^r.  Wihon^  only 
illtistrate  the  principle  stated  iamyBrother  TF»//uiJRj^snote.Unless 
therefore  it  iqppears  manifestly  that  the  testator  intended  that  the 
trustees  should  be  aotive  in  paymg  thedebts,  the  legal  estate  will 
not  vest  in  them.  The  question  is.  Whether  there  be  any  such 
apparent  intention  on  the  face  of  this  will?  It  would  indeed  be 
iioeh  oune  coavenieat  tiiat  the  legal  esti^  should  be  vested  in 
trustees  for  the  payment  of  the  debts  than  that  the  trust  should  be 
exeeilted  by  the  devisiy,  under  the  direction  of  a  court  of  equity ; 
foi;aeourt  of  equity  could  not  enable  the  devisee  to  make  a  com- 
pete title  to  the  estate.  But  this  is  only  an  u^ument  ^li  iuconve^ 
iMMfi,  ftem  which  weeaasoloonstrue  the  testator  to  have  said  what 
infiiet  he  has  not  said.  Perhi^  if  it  had  been  suggested  to  him 
he  >ifrould  have  directed  that  the  payment  should  be  made  by  die 
tmetees ;  but  he  has  not  done  sa  This  is  a  mere  devise  charged 
with  &e  payment  of  debts  J  In  disposing  of  the  peraonal  estate  the 
testator  difeets  tiie  trustees  to  pay  his  debts,  legacies,  and  funeral 
expeoees ;  but  la  the  limitetie&  of  the  real  estate  he  does  not 
efOD  say  a/ier  pi^fment  of  his  debts  and  such  ehaii^s  asheshall 
makoi  to  the  use  of  the  taaant  fw  life^  but  iuhfect  to  his  debts 
and  liuch  charge  as  he  shall  make.  Upon  these  grounds  we  are 
all  of  opinion,  and  shall  so  eertify,  tiiat  the  trustees  took  no  legal 
estate  in  tiie  premises,  but  that  Richard  Price  took  an  estate  at 
law  for  ttfe,  charged  wHb  the  payment  of  debts. 
The  following  certificate  was  seat  to  the  Lord  Chancellot : 
This  case  has  been  argued  before  us,  and  we  are  of  opinion  that 
the  trustees  named  in  die  will  of  Theiwaii  Prtcf  did  not  tdbeany 
ei^tate  at  law  in  thei  ie&l  e^tsUi^  ddvised  by  the  said  will. 

N  2  We 


180  CASES  IN  TRINITY  TERM 

We  are  also  of  opinion*  that  Rkhard  Price,  the  tenant  fbr 
life,  took  a  legal  estate!  in  the  said  real  estates. . 

Alvanlky.. 
T.  Heath. 
6.  Rook 9. 
A.  Chambre. 


A  summons  for  T^  ^^  ^^^^  ^  declaration  (te  bene  esse  was  delivered  to  the  Defen^ 

further  time  to   •*•  danfs  attorney  on  the  18th  of  May,  and  on  the  same  day  a 

tended'hTrhe   1^1^  ^^  plead  was  given,  which  was  by  mistake  entered  in  the 

party  taking  it   Kin^s  Bench  instead  of  this  conrt ;  on  the  17th  of  May  the  De^ 

ivave  the  ne-     fendant  entered  an  aptiieatance,  and  a  plea  was  demanded ;  on  th^ 

<*^"^y^fa">le  game  day  the  Defendant  took  ont  a  summons  for  farther  time  ta 

plead,  but  did  not  attend  at  the  return  of  the  summons ;  on  the 

'  20th  of  May  the  Plaintiff  signed  judgment  for  wiant  of  a  plea. 

To  set  aside  this  judgment  for  irregularity,  inasmuch  as  thcJ 

Defendant  had  not  been  properly  ruled  to  jrfead,  a  rule  nisi  was 

obtained  on  a  former  day  (a). 

Shepherd  and  Lens  Seijts.  now  shewed  cause,  and  insisted  that 
the  irregnlarity  complained  of  had  been  waved  by  the  Defendant's 
faking  out  a  summons  for  farther  time  to  plead,  and  cited  Towers 
V.  Powel,  1 H.  BL  87.  where  a  Plaintiff  Iraving  obtained  time  to 
declare,  the  Court  held  a  rule  to  declare  unnecessary  in  order  to 
support  a  judgment  otnon  prog;  that  rules  to  plead  are  only  given 
in  order  to  apprize  the  Defendant  when  he  is  to  plead,  and  that  a 
Defendant  by  praying  time  to  plead  excludes  any  presamption 
that  he  is  not  aware  of  the  time  at  which  he  ought  to  plead.  Star^ 
hie  V.  WUkes,  Mich^  7  Geo.  2.  B.R.I  Cromp.  Pr.  162. ;  and  that 
although  an  order  was  obtained  in  that  case,  yet  the  principle  ap-* 
plies  equally  to  cases  where  a  stimmons  only  is  taken  out  as  to  the 
cases  where  an  order  is  made ;  and  that  it  appeared  from  Risers  v« 
Plumbe,  fiarnes,  240«  ed.  3.  and  Brown  y»  Godfrey,  Cooke's  Ca$. 
Pr.  144.  that  a  summons  when  returnable  was  formerly  so  far  an 
effectual  proceeding,  that  if  net  attended  by  the  party  taking  it 
out,  the  other  side  could  not  sign  judgment  without  having  pre* 
viously  discharged  the  summons*  [But  The  Court  said  that  wa» 
wholly  unnecessary  at  the  present  day«] 

(a)  This  matter  had  been  before  the  had  been  no  order.  But  in  this  term  Beti 

Court  in  the  preceding  terra,  when  the  tale  Scrjt  staled  lo  tke  Court  the  mistake  at-* 

was  dischargicdfit  being  rather  understood  luded  to,  and  obtained  leave  to  bring  (he 

•t  that  time  that  in  Tdwert  v.  Powel  there  matter  before  the  Court  again* 

*  And  see  Donne  v.  Manh,  7  Taunt.  587. 

Best 
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Best  Serjt.  in  support  of  the  rule  nrged,  that  a  mere  summons        1602« 

for  further  time  *o  plead  not  attended  by  the  party  taking  it  out     ' 

was  no  waver,  and  that  on  this  ground  the  present  case  was  dis-  ^ 

finguishable  from  Tower*  V.  Powef.  Shedmk. 

I%e  Court  were  of  opinion  that  the  summons  for  time  to  plead 
did  not  wave  the  necessity  of  a  rule  to  plead,  that  summons  not 
having  been  followed  up  by  an  order. 

Rule  absolute. 


Elliot  v.  Edwards.  ^sf^i*- 


T 


•his  was  an  action  for  money  had  and  received,  and  was  -^-  having  sold 
brought  to  recover  from  the  Defendant  as  auctioneer  the  hold  premises 
sum  of  45/.  being  the  amount  of  a  deposit  paid  into  his  han^s  j^TO^^J^d**** 
hf  the  Plaintiff  on  the  purchase  of  a  leasehold  estate.  ture,  containing 

The  cause  was  tried  at  the  Guildhall  Sttings  in  this  term  !,PT'?/*"' 

-»»-▼•        ^^ti  1  1-  JJ.  *noold  not 

before  Mr.  Justice  Lhambre^  when  a  verdict  was  found  for  the  assign  over  an- 
Plaintiff,  with  Uberty  to  the  Defendant  to  apply  to  the  Court  to  {j.Vp^.'jS^'*^ 
have  a  nonsuit  entered*    The  facts  of  the  case  were  as  follow :  money  sbo«id 
WUliam  Emblin  being  possessed  of  a  lease  of  certain  prehiises  ind*B!^1i<d*c!' 
wherein  he  carried  on  a  school,  agreed  with  Morgan  William  covenanted  for 
Joknes  for  the  sale  of  the  said  lease,  together  with  the  good-will  Jhelr  executors 
of  the  school  for  1000/.  and  certain  goods  and  fixtures  upon  the  administrators, 
premises  to  be  paid  for  according  to  valuation.  ,  It  was  agreed  ^,  piltlSnt'lIf 
that  the  said  1000/.  together  with  the  amount  of  the  valuation  the  mone^r. 
of  the  said  goods  and  fixtures,  should  form  an  aggregate  sum  to  haWnglmlir 
be  paid  and  secured  by  the  said  Af .  fF.  Johnes  to  the  said  tfilHam  ^^^^^  ^^  ^le- 
Emblin,  and  that  on  payment  of  500/.  part  thereof  on  the  25th  dcbtorB.tho 
of  December  then  next,  possession  of  the  lease  and  premises,  goods,  ^^  ^^  V^^^ 
fi^Ltures,  and  effects,  should  be  delivered  up  and  absolutely  as-  »oneyrwere 
signed  to  the  said  M.  fV.  Johnet^    By  indenture  of  the  7th  of  »**'^.^  *« 
January  1801,  between  William  Emblm  of  the  'first  part,  Af.  W.  tho'paid  d^wn 
Jquei  of  the  second  part,  and  Matthias  Pierce  of  the  third  part,  ^  <)eposit  and 
reciting  the  original  lease  to  William  Embli»,  and  the  siad  agree^  ^ete  thTpw^' 
ment,  and  that  the  goods  and  fixtures  had  been  valued  at  390/.  J***^  ^  '■▼- 
and  thajt  500/.  had  been  paid  in  pursuance  of  the  said  agreement  mfe?  ^Held 
by  the  said  M.  W.  Johnes  to  the  said  JVilliam  Emblin,  the  said  ^**»*  ^  "*«- 
William  Emhlin  assigned  over  the  goods  and  fixtures  absolutely,  purcliase.^ 
And  the  leasehold  premises  for  the  remainder  of  the  term,  subiect  ""•"•^  *2  ?• 

^1  .L  1*  .  1  <,  "^^^^     <was  a  somciei^ 

to  the  rents,  covenants,  conditions,  and  agreements  therein  ex-  objection  to  tli» 

title,  and  that 
D,  might  recover  back  his  deposit  in  an  action  for  money  had  and  receirod.  * 

*  4nd  see  Hiabcrley  v.  Robim,  5  Tannt.  6f  5. 

pressed 
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)[8Q%      p];«8s^  and  contaiiiQ^-    Tbe  ind^nj^re  contained  the  Mlomng^ 

: —     proviso :  ''  Provided  always^  a^  thi^  px^s^t^  are  vjf9^  tly#r 

£i.^^v  cojoditioii  ueverthele8^»  that  he  the  aaM  M*  Vlf.  Jofjijieif  )m,  execu- 
£i»w^ii»ft.  tors  and  administrators,  shall  not  npr  will,  at  any  time  qt  times 
hereafter  (uoitil  the  money  agi^eed  to  be  p^  and  secured  mto 
the  said  William  EmbHup  hb  executcHcs*  administrators*  an4 
assigns,  by  the  said  M,  IV,  Johne^,  Us  executors  apud  administra- 
tors, amounting  lo  890/.  for  the  good-will  and  purchase  of  the 
said  goods  and  fixtures  in  the  said  recited  agreement  contained, 
be  paid  and  satisfied  to  the  said  HfUliam  Emblin,  his  e^Lecutors, 
administrators,  and  assigns,  and  for  the  due  payment  of  which 
the  said  Af  .  Pierce  is  tfaa  sureitjr  of  tke  mid  Jkf  •  IV.  Johnei)  under- 
let, lease^  assign,  traQsfer»  or  set  over  unto  any  person  or  persons 
for  all  or  any  part  of  the  said  term  in  the  said  recited  indenture 
of  lease  mentioned,  all  or  any  part  of  the  said  premises  hereby 
assigned,  without  the  joint  licence  and  consent  of  them  the  said 
William  Etnblin  and  Matthias  Pierce,  in  writing  under  their 
hands  first  had  and  obtained.  **  The  indenture  also  contained  a 
covenant  on  the  part  of  Af.  W.  Johnes  and  Matthias  Pierce,  for 
themselves,  their  executors,  administrators,  and  assigns,  for  the 
payment  of  the  remaining  sum  of  890/.  by  instalments  of  100/. 
each,  on  every  successive  Midsummer  and  Christmas  day,  and  90/. 
on  the  last  instalment,  with  a  proviso,  that  Matthias  Pierce  should 
not  be  called  upon  until  after  two  months'  notice  of  the  default 
of  M.  IV.  Johnes.  The  leasehold  premises  above  mentioned 
having  been  taken  in  execution  under  a  fieri  facias  for  a  debt 
due  froin  the  said  M,  IV.  Johnes  to  Messrs.  Smith  and  Co.  of 
641/.  12s.  were  put  up  to  sale  by  public  auction  on  the  ]3di  of 
January  1802.  Among  the  terms  of  sale  was  contained  an  article, 
that  the  purchaser  should  pay  downimmediately  a  deposit  of  20/. 
pir  cent,  in  part  of  the  purchase  money,  and  sign  an  agreement 
for  payment  of  the  remainder  on  or  before  the  2d  of  February 
1Q02,  on  having  a  good  title,  when  possession  would  be  given. 
The  Plaintiff 'became  the  purchaser  at  such  sale  for  the  sum  of 
260/.  and  paid  a  deposit  of  45/,  But  afterwards  objecting  to 
the  title,  refused  to  complete  the  purchase,  and  brought  this 
action  to  recover  the  deposit. 

Shepherd  Serjt.  now  moved  for  a  rule  nisi  for  entering  a  non- 
suit.   Two  objections  have  been  made  to  the  title :  1st,  That  the 
sheriff  was  not  entitled  to  assign  the  lease  on  account  of  the  pro- 
viso restraining  Johnes  and  his  assigns  from  transferring  or  as- 
signing 
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ngiibqrwitlwiitlliejoittClicea^  Mamiai       180S. 

Piitie;  wd Sdly^TlMl  if  the^ Plakltiff  diunAi colSiplete  Ms  put-       

•liafliltedtikcaBiinilHiiddlilfilw  ^''^''''' 

by  tiMi  oovbtaant  iit  Him  ctoedraa  aasigifee  of  Af.  ^«  Jokhes  to  make'    Seward  s. 
good  to  XFifftslih  JSbl&lM  fl»^veiin&^^ 
lid  da«0  of  JSovdi  Ifirdiewo/i  V.  Gof^;',  8  3'.  JR.  Sff.  pito  an  end 
to  tte  fimt  gigfeetfon^  it  luttiHg':  Iiteii  tlere  npveadiy  dacided, 
iimt  a  aato  of  b^ilsoitold  pMmiBB  «lftder  aa  enciitbd  didnot  &tt 
within  the  terms  of  a  proTito  agdinst'  asBtgiiMig»  kecwtoe  it  was  a 
proceeding,  m  moitmn.    And  irtwiker  thp  prorfio  be  not  to 
assign  generally,  or  not  to  aaflgn  Utttfl:  v  i^tusliciiiat  ereift  ahall 
have  happened,  the  operation  of  law  is  the  same.  With  respect 
to  the  second  objection^^the^asawuBl  of  M.  W»  Johne$  and  Mat- 
thias Pierce  is  not  a  covenant  running  with  the  land,  but  is  a 
covenant  in  gross,  and  merely  binding  upon  them  personally. 
It  is  true  that  the^oVe^anV  dentbini  the  word  "  assigns/'  and 
that  there  are  cases  where  the  assignee  will  be  bound  by  that 
.h«tf,tftW8b'hei«Brid!fil«^  BUtititfiiittifeirtiii^tlie' 

pi^eM t^Ae,  Aat ^6 iMO' ^asi^te^' couM  i6i^6t have te^ in- 
tended todeiicl46«llietaii^e^<yf  Ifie  pfesbises  hi  qutetion ;  fat 
tift»  coVetktttat  jMjODii  MX  tB&  ^rd'  ^'dsM^'  appffii^  eqoalfy  to 
JBf.  f^.J^lh^eMA^Sfal^fMatPiShie;^  but^^  the  hftor  bad  t6» 
interest  whatever  in  these  premises,  fib  assightf  could  never  htr 
iht  assignee^'  df  these  pt^txBs6ir.  llf <#  does  the  coVenakit  create 
any  equitable  lien  on  tbe ptaniier.  Thepartieil,  if th^yhad 
thought  propeor,  mi^t  have  secured  the  instalments  by  a  mort- 
gage, but  not'  IrftVihg  dbli^  i^,  tblsy  dliliiot  make  die  assignees  of 
tfir  di^rifl^Mftlild  to  th^  pa^iilMt  ef  ffio^  iasfiaiiieiitt. 

ijbrA  iKL¥A^Lvr  CH.  J.  If  the  pistfciiaser  wl^  be  liable  ii^ 
eqtitty  it  isa  stdB^iehf  dtijM^tiiMii'  SttppoM  a  motli  having  pur- 
chased  an  estete,  assigni^iiAiefbfe  Ae  pnrciiaiBe-iiion^y  has  beea^ 
pida^,  ^  CitMt  df  equity  will  eddijpM-  the  assignee  to  pay  that 
ma]iey«  paovidedhe  knew  at  the  tkne  of  the  assignment  that  it 
had  not  been  paid.  £fere  Jtoknes  obtained  an  assignment  in 
consideration  of  an  undertaking  to  pay  for  the  lease  and  fixtures ; 
that  conatderation  nioney  bad  not  been  paid.  Johnes  and  Pierce 
for  themselves  and  their  assi^  covenant  for  the  payment  of  that' 
money:  and  there  is  a  proviao  fliat  JoArief  shaH  not  assign,  until; 
that  aeney  has  been  paid,  without  the  consent  of  EmbltH  and 
Pierce.  Does  not  that  create  an  equitaliie  incumbrance?  I 
think  that  a  court  of  equity  would  hold  it  so,  diough  I  do  not 

know 
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1802.       know  that  it  would  be  binding  at  law*    Now  what  is  the  nature 

of  the  Plaintiff's  deposit  ?    Is  it  not  made  upon  the  condition 

^l^^''      that  the  purchase  shall  be  completed  free  from  all  reasonable  oIh 
Edwards,     jectious  ?    It  is  quite  clear  that  a  court  of  equity  would  not  com- 
pel a  specific  performance  of  the  agreement  for  the  purchase  of 
these  ^premises.     If  a  biU  were  filed  for  that  purpose  it  would  be 
dismissed  with  co^.     I  think  that  the  Plaintiff  has  made  out  a 
reasonable  objection  to  the  title  offered  by  the  Defendant,  and 
consequently  must  recover  his  deposit 
Heath,  Rookb,  and  ChambrbJs.  concurring, 
Shepherd  took  nothing  by  his  motion. 


juty^.  Const ANTiNE  w.  Pugh. 

If  a  note  for  'T^h  b  Defendant,  who  was  a  prisoner  in  execution,  having  been 
atiowaiice  to  a  brought  up  Under  the  Lords'  Act  (a),  and  remanded  on  re< 

prisoner  under  coiviug  a  uote  from  the  Plaintiff  for  the  payment  of  3s.  Qd.per 

the  Lords'  Act  ii^.,  i.i  'ii,      ,,        -^T. 

be  daied  on  a  week,  obtained  a  rule  to  shew  cause  why  he  should  not  be  dis- 
Satarday  and  charged,  ou  the  ground  of  the  note  not  being  conformable  to  the 
Monday,  and    directions  of  s.  13.  of  the  act. 

«r*romi^to "  "^^^  ^'^^  ^^  question  was  delivered  to  the  Defendant  on  Af on* 
pay  Uie  allow-   day  the  2Ist  of  June^  and  was  as  follows : 

ance  weekly. 

the  prisoner  is  Tk .  »       »  /-»  r\^    •  t  n 

entitled  to  be  *'  Richard  Constantinc  v.  David  Pugh. 

Qu.  Wheu'ier  **  ^  hereby  promise  to  pay  and  allow  to  David  Pugh  the  sum 

such  a  note  of  three  shilUngs  and  sixpence  per  week  weekly  for  so  long  time 

contain  an  el-  ^  ^®  ^^^  Continue  in  prijM>n  in  execution  at  my  suit.    As  wit- 

preii  promise  ness  my  hand  this  19th  day  of  June  1802. 

low'HiLc  on  a  (Signed)            Richard  Comtantine*' 

Monday,  al- 
though it  be         Best  Serjt.  when  he  obtained  the  rule,  inidsted  that  by  the  words 

day  of*ihe  *      of  the  act  the  creditor  is  required  to  **  agree  by  writing,  signed 

wc«k.  ^jth  his  name  or  that  of  his  attorney,  to  pay  and  allow  weekly 

a  sum  not  exceeding  two  shillings  an(|  four-pence  unto  the  said 

prisoner,  to  be  paid  every  Monday  in  every  week,  so  long  as  any 

such  prisoner  shall  continue  in  execution;*'  the  present  note  being 

dated  on  the  19th  of  June,  which  was  a  Saturday,  and  not  being 

expressed  to  be  payable  on  any  other  day,  it  must  be  taken  to  be 

(a)  9tG.f.  e.f8. 

payable 


Puoo. 
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pa(yable  on  every  Saiurdajf,  and  consequently  did  ilot  comply        1802. 
with  the  provisions  of  the  act.     He  cited  Leneh  v.  Pargiter^      — — — 

Doug.  68.  Tinm 

Claytou  Serjt.  now  shewed  cause,  and  observed  that  the  pre-  ^  «• 
sent  case  was  distinguishable  from  that  of  Lench  v.  Pargiter, 
since  the  note  was  there  eitpressed'to  be  payable  on  every  ifed^ 
ntiday,  whereas  in  this  case  it  was  expressed  generally  to  be  pay- 
able weekly,  and  most  be  taken  to  be  payable  from  the  day  on 
which  it  was  delivered,  viz,  Monday  the  21st. 

But  Lord  Alyanlby  Ch.  J.  said,  We  are  of  opinion  that 
this  objection  is  fatal.  Had  this  note  been  dated  on  Monday 
the  2lBt,  I  should  have  thought  it  sufficient :  though  ray  Bro- 
thers are  of  opinion  that  it  ought  to  be  expressed  in  the  note 
that  it  is  payidble  on  a  Monday ^  and  that  unless  it  be  so  ex- 
pressed the  note  will  not  be  good. 

Per  Curiam^  Rule  absolute. 


Edhoxson  v.  Parker.  jiOyrt* 

rpHis  was  an  application  to  set  aside  a  judgment,  and  writ  of  The  Defendant 
fieri  faciaz  issued  thereon,  for  irregularity.   It  appeared  by  wamfu^oTiit-^ 
the  affidavit  of  the  Defendant  that  in  1798  he  gave  a  warrant  tomey  to  con- 
of  attorney  to  confess  judgment  to  the  Plaintiff,  soon  after  which  took  the  beneat 
he  became  a  prisoner  in  the  Flee*,  and  took  the  benefit  of  aa  in-  ^'"(^H^!;'/"* 
solvent  act,  which  passed  in  1794 ;  that  he  then  entered  into  cane  bankrupt 
business  again,  and  on  the  8th  of  January  1801  became  a  bank-  ^^^H^^^ , 
mpt,  and  on  28th  Jpril  in  the  same  year  obtained  his  oertifi-  after  which  the 
cate;  that  after  this  the  PUdntiff  entered  iq>  a  general  judgment  ^^^f  ^„^ 
on  the  warnust  of  attorney  given  in  1798,  and  sued  out  a  gene*  rai  judgment 
ral  writ  0( fieri  faciae  thereon,  under  which  the  Defendant's  g^elii»^^u  * 
geods,  to  the  amount  of  41/.  8f.  9d.  were  levied  on  the  1st  of  tion.   Held 
July  1802.    No  dividend  appeared  to  have  been  made  under  ^Sl^d 'a^l^iL 
the  conmussion  of  bankrupt  ing  to  have 

Be$i  Serjt.,  in  support  of  the  rule,  referred  to  the  5  Geo,  2. 
<•  30.  s.  9.  which  directs  that  a  certificate  obtained  by  any  person 
under  a  commission  of  bankrupt,  who  has  before  been  dis* 
charged  under  an  insolvent  act,  shall  only  discharge  his  person 
from  arrest,  but  that  <  the  future  estate  and  effects  of  such  person 
shall  remain  liable  to  his  creditors  as  before  the  making  of  the 
act  (the  tools  of  trade,  the  necessary  househirid  goods  and  fur- 
niture, and  necessary  wearing  appaod  of  such  bankrupt  and  his 

wife 


bceii  made. 
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mfe-  and  ehiUrai'  only  esMepfled)^  iiaIeM>  Iho  mM»  9t  magk 
■  ■  penoa  qgihinat  whoA  iMiok  conmuMMli  «kail  te  ttWtfdM  AaU 

^B*^**^*^  produce,  clear  after  all  charges,  sufficient  to  pay  ever^  credito 
Pakbb.  mdes  the  smd  oemniisnieM  TAt,  w  the^  peuadfor  thcftr  xwpMkwe 
dabts^  Under  Ihk  act  he^  imgfed  Itat  tJM  j^dlgmnt  and  v^ 
of  etaantjeaweM  wMgdwt;  skiee  none  of  the  effiaets  of  the 
I>efendaat  would,  he  liaUete  satisfy  tbePkdntiffsdcM  if  the 
estate  haA  psodMed  Ifif^  in  thfr  tHMund ;  aad  at  aU  ev^^ 
tools  of  trade,  fumitiam  attdcietibM  weM  oKeaqit;  thai  Ae  Jni^^ 
■Milt  thanifom  01^^  f6  bate^been  eateved  spednHy  trilh  rdfer* 
enea  tof  these  «x«eptmi8|,fiNr  which  parpoae  the  Plaintiff  shonil 
have  sued  ent  a  sciiiejiuimp  avitenbg^  that  the  estate  hsld  ndt 
pveduoed  Itk.  »  4he  pound.  He  citoft  Aittrto«  v.  ACordMi; 
1  r.  £•  80.  m  whieba  ftteiri  judgment' haiviag  heenr  enAeled  «p 
after  the  Defendant's  discharge  undet  an-  inselTtot  act,  npoir  a 
wansanA  of  attDmey  given  before,  the  Plaintiff  sued  out  a  apefcial 
writ  of  execution,  referring,  to^tha^xceptions  contained  in  the 
act ;  and  Lord  MamfUld  said,  **  It  is  clear  the  judgment  is 
«  wrong,  as  it  cannot  be  entered  up^  ganeoraUy  i£nce  the  act,  with- 

out giving  the  Defendant  an  opportunity  of  pleading  in  dis- 
ehar^ctf  hiapenitti;';  and  BiiffaK  J.  saU,  ''  The  atatuter  hatf 
givtAb-adefiBnee  a»l0 His  person  and  w«tring^apparel,x4>^,  &nd 
thafr  m«st  hepui  updtt reoord!  hefOre  judgment  Be  alM  oitett 
QiUy^.  &tfioimf^TT.IL  17.  whbte  the  Pbiiitiff  harfng  entese* 
up:  a  jtid^MBti  agauist)  the  Defendant  and  tafasn'  his  body  M 
eseeutiflB  niter  ehfteHanhtftpteyv^he  Deftudniit  was  discliafgwt 
by  i»eeBtifioateeddhrn<weondfcanhinptcy,  whereupeat  the  Kaiiit> 
tiff  BMd  otttai  $oirtfiKUtr  to  have  enecutium  agsioit  his  goodS/ 
wUdr  WMkUihadifDn  delmrteti^for  want  of  a  snflfoien^afeiP 
sMit<thafcihe'«attfte  had(notfredacsed  1*1  te  Oepottid; 

Shifkir4'Se^.y  agaunt' tiie  nde^  iniistod  <hat  as  the  j«c^ 
itmH^  had;  pnrined  the  wamutt^  atid  tdier  exwratien  htui  pti»« 
snMitfia7adgnieilt^they%iin>boUi!reg«kMr.  He  adndtted  thiflii 
in  Buxton  v.  Mardin  the  proceedingfl  w^esre^irtrefttliiv  toeaM^ 
the  execotion  had  net  puiMed  the  judjpMnt^  for  a'  i^neral 
jnd^Bwnt  will  noti  wamint  a^  speeid^  writ  of  execution^;  tiiat 
in  GUt  T.  Stfhms  some  mir$  fiitk»  waa  seeeasayy^  «ia<5e  dref 
jndgBWBti.  being:  mofn  than:  a  year  old,  it^  could  tkft  be  i^* 
vived  widiout  a  set nrjtettiff  and  spi  the  judgaeait  was^cwteved* 
apt  and  tba  huty  takandttexeouCion  between  the  two  bat^Mpt- 
oies«  Am  I%tdatiff)einfkti«st  ianre  eftOMtion  agitinst<  Ae  gtibdsi 
wiiiMl)  *liiig^  Aeaa  cinDttmstaiiCM  which  depriMd  Ae  Dis^ 
fendant  of  the  benefit  of  his  certificate,  and  therefore  he  was 

bound 
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bound  to  state  the  exception,  which  w^.  contained  in  the  samt 
clause  with  that  under  which  he  claimed.  But  he  urged  that  in 
the  present  case  no  scire  facias  was  necessary  to  authorise  either 
the  judgment  or  execution. 

Lord  Alvanliky  Ch.  J,  The  Defendant  in  tins  case  com« 
plains  of  a  judgment  which  is  regulac  upon  the  face  of  it :.  but  he 
alleges,  that  from  some  circumstances  which  do  not  appear  n^^n 
the  record^  the  Plaintiff  is  not  entitled  to  execution  excq^t 
under  certain  restrictions  and  limitations.  The  warrant  of 
attorney  is  in  the  common  form,  authorising  the  party  to  Qon-< 
fess  a  general  judgment :  and  the  act  of  Parliament  does  not 
require  that  under  these  circumstances  any  special  judgment 
should  be  entered.,  The  Defendant,  therefore^,  ought  to  shew 
that  he  has  been  injured  by  an  execution  executed.  If  he  could 
shew  that  his  estate  had  produced  15s,  in  the  pound,  or  that  his 
tools,  furniture,  or  clothes  had  been  takoQ,  the  Court  would' 
grant  relief;  but  the  proof  of  these  matters  lies  on  him.  In  the 
case  of  Gilt  v.  Saivens  the  Defendant's  person  had  been  dis-- 
chargedi  and  it  became  necessary  to  sue  a  special  execution  un- 
der the  act  of  Parliament,  which  could  not  be  obtained  without 
a  scire  facias  stating  all  the  circumstances,  which  wAuld  bring 
the  Defendant  within  the  act,  and  n^gpativing  all  exceptions  con- 
tained in  the  enacting  clause.  But  I  do  not  know  that  the 
Plaintiff  would  be  bound  to  prove  that  negsttivC'C^) 

HsATH  J.  Little  reliance  can.be  placed  on  the  case  of  Bux^ 
ion  T.  Alardin,  when  we  observe  that  it  conehidea  with  a  recomr 
mendation.from  the  Court  to  the  Defendant  not  to  object  to  the 
modfe  of  proceeding  which  had.  been  suggested.  The  question 
in  this  case  is.  Whether  the  evidence  stated  on  the  Defendant's 
affidavit  would  have  been  sufficient  to  have  entitled  him  to  an 
audiid  quertlA  f  A  special  judgment  would  not  have  been  au- 
thorized by  the  warrant  of  attorney.  The  complaint  must  there- 
fore be,  ^t  the  writ  of  execution  ought  to  have  been  limited. 


(a)  Tkis  seens  also  to  bsTe  been  th9 
opinion  of  Mr.  Jnsticc  "Buller  and'  Mr. 
Justice  Heotik.  See  Jel/f 'v.  Jkiliorrf, 
amhk  v«l*t«  p.  MB»469<  Thttwaa^an 
action  of  «MiM^pffit,.to  wliicli  th^  bauk- 
ruptey  and  ctftificate  of  tbe  Di^endant 
wcte^iUvdedi  «nd  it  ap|iearittK>tliat.tlM 
Defendant  had  been  twice  a  Iwnltriipta 
and  thatlhe  cause  of  action  occtined  be- 
timMttb«  first  wid  seoond  bonkroptcyy 


tfao  Comt  inclined  to  hold  it  unneoessaiy 
for  the  Plaintiff  to  shew  that  the  Defen- 
dant's estate  wo«ild  not  produce  i!2i,  in. 
tlic  pound  undcijtfie  aeoom  bankrop(c|, 
alUiQi^  tluB  action  was  cowweoced  b^ 
fore  any  dividend  had  been  nude,  and 
btferaiue  pariod  allouwd  bj  5  Om*ti 
c^  50.  s,  87.  for  nmking  the  diTidead 
had  elapsed. 

It 
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It  is  not  suggested  that  the  executioa  has  been  improperly  exe- 
cuted, or  that  more  has  been  taken  than  might  have  been  taken 
under  a  special  execution.  Now  it  appears  to  me  that  the  gra- 
vamen in  3J1  audita  quereld  must  have  been  that  something  had 
been  improperly  taken.  And  if  ^relief  could  not  have  been 
granted  on  an  audita  quereld,  neither  can  it  on  motion. 

RooRE  J.  The  judgment  in  this  case  pursues  the  warrant  of 
attorney,  and  the  execution  pursues  the  judgment.  Both  there- 
fore appear  to  me  to  be  correct.  The  only  ground  of  application 
to  the  Court  must  be,  that  the  execution  has  been  executed  con- 
trary to  the  5  Geo.  2.  But  it*appears'^that^no  dividend  has  been 
made :  then  how  can  the  Defendant  be  entitled  to  set  the  exe- 
cution aside?  It  is  not  pretended  that  any  of  th^articles  pro- 
tected by  the  statute  have  been  taken :  had  any  such  matter  ap- 
peared, it  might  have  afibrded  ground  for  particular  relief. 

Chambre  J.  I  do  not  see  how  the  Plaintiff  could  have  acted 
otherwise  than  he  has  done.  On  a  general  warrant  pf  attorney 
he  could  only  enter  up  a  general  judgment.  No  one  ever  heard 
of  a  $ci  re  facias  upon  a  warrant  of  attorney.  Then  the  execution 
must  follow  the  judgment.  It  was  agreed  by  the  Court  of  King's 
Bench  in  Buxton  v.  Mardin,  that  a  special  execution  on  a  gene- 
xal  judgment  was  bad.  If  the  Plaintiff  takes  more  under  the 
execution  than  he  is  entitled  to,  the  Defendant  must  make  a 
special  application  on  special  grounds,  the  proof  of  which  must 
lie  on  him.  I  do  not  think  this  decision  inconsistent  with  the 
tfsase  of  Buxton  v.  Mardin, 

Rule  discharged. 


jufy  7ih.       Salte  and  Others,  Assignees  of  Stock,  a  Bankrupt, 

to.  Thomas. 

The  prifon-      HPhis  was  an  action  by  the  Plaintiffs,  as  assiirneeB,  upon  twobiUs 

books  of  th«  A       «        1  *  1     ^1^     1       1         .        ,  r,       •      -^ 

Fleet  and  of  exchange  drawn  by  the  bankrupt  and  accepted  by  the  De- 

iCii^f  Bench     fendant.  The  cause  was  tried  before  Chambre  J-  at  the  Guildhall 

priions,  though    ^,    ,         .i.m  ■  i      •»!'•/«»•         -* 

admisribie'evi-  Sittmgs  m  this  Term,  when  the  Pl&intiffs,  in  order  to  prove  that 
4hT*  riJd'^r   ^®  bankrupt  had  committed  an  act  of  bankruptcy  by  lying  two 

the  commit- 

ownt  and  disdiargc  of  a  prisoner,  are  not  admissible  to  prove  the  cause  of  liis  commitment. 

months 
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months  in  priiloii  for  debt,  produced  the  books  of  the  Fleet  aad  1834. 
Iktn^'s  Bgneh  prisons  to  establish  that  fact.  These  books  con-* 
tained  entries  of  the  dates  of  the  commitments  and  discharges 
of  all  the  prisoners,  together  with  particulars  of  the  causes  of 
oaoh  commitment  extracted  from  the  original  warrants.  From 
these  books  it  appeared  that  the  bankrupt  had  been  committed 
to  the  Fleet  for  debt,  and  had  been  removed  from  thence  to  the 
Kinffs  Bench  prison,  charged  as  well  with  the  action  in  (he  Com- 
mon Pleas  as  with  sevend  other  actions  in  the  King*s  Bench, 
and  that  he  had  altogether  lain  in  prison  above  two  months.  On 
the  part  of  the  Defendant  it  was  objected  that  although  tlie  pri- 
son-books were  admissible  in  evidence  to  prove  the  period  of  the 
commitment  and  discharge,  yet  they  were  not  admissible  to  prove 
Hie  cause  of  the  commitment,  but  that  the  original  warrants 
should  have  been  produced.  The  learned  Judge  admitted  the 
evidence,  reserving  the  point,  and  a  verdict  was  found  for  the 
Plaintiffs. 

.  Bayleif  Serjt.  having  on  a  former  day  obtained  a  rule  nin  for 
setting  aside  the  verdict  and  having  a  new  trial, 

Shepherd  and  Beit  Serjts.  shewed  cause,  and  contended  that 
as  it  appeared  from  the  case  of  The  King  v.  Jicklesy  Leach, 
C.  C.  435.  ed.3.  that  the  daily  books  of  a  prison  are  admissible 
to  prove  the  time  at  which  a  prisoner  is  discharged,  it  must  ne- 
cessarily  follow  that  if  they  are  admissible  to  prove  any  of  the 
facts  which  they  contain,  they  are  admissible  to  prove  all  the 
facts  which  they  contain ;  for  that  the  admissibility  of  the  books 
did  not  depend  upon  the  question,  Whether  better  evidence  of 
the  facts  contained  in  them  might  or  might  not  be  produced, 
since  the  parol  evidence  of  the  turnkey  would  be  better  evi'^ 
dence  of  the  period  of  the  commitment  and  discharge  than  the 
books  themselves,  but  on  the  ground  that  the  books  weie  docu- 
ments of  sufficient  credit  to  establish  their  contents. 

Marshalled)  Serjt.  in  support  of  the  rule,  insisted  that  the  case  of 
The  King  v.  Aickles  only  decided  that  the  books  of  a  prison  are 
adnussible  to  shew  the  time  of  the  prisoner's  commitaent  and  dis- 
charge, andthatthegeneralruleoflawbeingthatthebiestevideQce 
of  a  fact  must  be  produced,  the  Court  would  not  hold  abstracts 
of  the  warrants  of  commitments,  introduced  into  the  public  docu- 
ments of  the  prison,  as  to  the  time  of  commitment  and  discharge, 
to  be  tliereby  made  as  good  evidence  as  the  warrants  of  commit- 

(a)  lu  the  absence  of  Mr.  Serjt.  Boytcy. 

ment 
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Ig24.      meiit  tkannel^es;  te  mch  a  deeuiaii^i«iMild  be  mdciilg'  tt 
i^^^^v^    oopy  of  an  instnuiieDt  t&ken  by  a  pablie  ottoer  «nFideiH»^ 

SAita      ^en  if  taken  by  n  pri¥ato  ittdividnal  it  woald  dmriy  ndt  im 
Tii^MAi.      evidence. 

Cer.  4Uh*  t^iift. 

Tbe  opiniim  fif  the  Conrt  imt  now  delit^ed  by 
LordALVANLiY  eh*  J.  The  qneetkm  in  this  cane  is,  Whe^ 
ther  the  evideflioe  produced  was  toffioient  to  pmTe  a  fact  neeeo^ 
sary  to  eonstitote  the  act  of  banknptcy^  pit.  that  the  baidLtapA 
had  lain  two  monthi  in  prison  on  dvfl  process  for  debt.  Fixr 
thb  purpose  tlie  prison-books  were  produced,  from  which  it  ap- 
peared that  the  bankrupt  had  lain  Ae  necessary  time  in  prison ; 
but  it  was  objected,  that  Aough  the  booki  were  evidence  of  the 
tioie  of  the  bankrupt's  imprisonment,  they  were  not  evidence  of 
the  cause  of  the  commitment,  and  that  they  wete  not  equivalent 
to  the  eommUtitur  itself,  which  was  admitted  to  be  in  existence. 
To  estabUsh  the  sufficiency  of  the  evidence  the  case  of  The 
King  V.  Jickles  was  cited,  by  which  it  i^ypeared  that  in  a  crimi- 
nal case,  where  it  was  material  to  prove  the  patticidar  time  of 
a  prisoner's  discharge,  the  book  of  Newgate  was  held  to  be  suf- 
ficient for  that  purpose.  That  was  a  book  kept  by  a  public 
officer  for  Utte  purpose  of  entering  the  trsnsactions  of  the  priMn, 
the  nantes  of  tiie  prisoners,  and  tine  times  of  their  discharge, 
wUch  entries  were  sometimes  made  from  tiie  information  of  the 
tamkeysand  sometimes  from  their  indommaents  on  the  warrants. 
The  book  was  a  complete  historf  of  the  transdctions  of  the  pri- 
son, and  as  such  it  was  hdd  to  be  evidence  of  the  day  on  which 
the  prisoner  was  discharged*  But  the  material  distinction  be- 
tween that  case  and  the  present  is,  that  there  was  no  docamei!^ 
of  Ae  fiict  which  was  proved  by  the  book  of  Newgaie  but  the 
book  itself,  and  no  other  evidenee  could  have  been  resorted  to  ex- 
cept the  parol  testimony  of  the  turnkey  who  might  happen  to  be 
in  the  prison  at  the  timeof  the  prisoner's  discharge.  But  in  tte 
present  case  the  comntitHtmr  titom  which  the  entry  was  inserted 
in  the  book  is  in  existence,  and  the  question  is.  Whether  that 
be  not  better  evidence  than  the  book  itsrif  ?  I  am  of  opinion, 
and  my  Brothers  ooncur  with  me  in  thinking  that  it  was  bettef 
evidence,  and  that  the  books  th^efore  ought  not  to  have  been 
admitted.  It  has  been  said  that  these  were  in  the  nature  of  pub^* 
lie  books ;  but  it  was  not  contended  that  they  were  that  sort  of 
public  document,  a  copy  of  which  nn^t  be  given  in  evidence, 

like 
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a  parish  ^registef  made  imAer  puVKa  atittority.    The  two       IjMS. 
doeuHieati  de  not  tliofefore  appear  to  me  ef  a  rinilar  iiat«re»  f<Mr      ■  r 
the  gaoler  is  aot  rejoiced  by  lair  tokeq>  1]iese  prison-hooks,  but       ^^^J^ 
thejr  are  enty  kept  for  Us  own  tefennatien  aad  seeaiity.    We     Thomas. 
do  ttot  tlieiefore  ^ink  thia  case  governed  h^  the  ease  of  Thi 
Khg  V.  Aiekim ;  bat  ive  loe  of  opinion  that  the  commUiiiur 
ought  to  have  been  pvodnoed  to  eslabfish  the  eaase  of  the  eom- 
mitaient,  md  oonsequently  that  there  mast  be  a  new  trial. 

Ride  absotnte^ 


FURTADO  V*  RO6£R0.  July  rth. 

A^UMPsiT  on  a  poliey  of  insmance.  An  iimmnce 

"^^      The  dechoratioA,  after  setting  eat  a  poiiey  a£  insnranoe  effected  in 
in  the  ttsaal  form,  dated  the  19th  of  Oc^oicr  1782,  on  the  ship  ^T^^ 
Pefrpnelii,  *'  at  and  fram  Bayotme  to  Martinipte,  and  at  and  >bip  pievioas 
from  dienoe  to  retnm  to  Boyiofiar/'  and  making,  all  the  nacen-  »enoemcntof 
sary  av<mient8»  stated  the  less  in  these  woads:  *'  And  the  said  ^^*^'^'^?^' 
J4Hi$ph  Furtado  farther  says,  that  afterward  and  after  the  said  SrUnm  and 
sWp  had  w  mired  .t  lf«^  rf««Mid.  mtto 
or  policy  of  assoraaoe  mentnmed^  and  whilst  she  leniained  these  hyBntuh 
and  h0bie  her  departure  froia  thanoe»  in  farther  proseoation  of  »p^«^* 
her  said  voyage,  to  xetam  to  jBayanns  aforesaid,  to  wit,  on  the 
19th  day  of  Novfmbcr,  m  the  year  of  oar  Lord  1798,  the  said 
island  of  MariiniquM  was  with  foree  and  arms,  and  in  an  hoatiie 
manner,  attacked,  captured,  and  taken  by  the  foroea  of  our  pre* 
sent  SoToreign  Lord  the  now  Sling,  then  being  at  enmity  and 
open  war  with  the  said  island  aad  the  persona  exeroiring  Ike 
powers  of  gOTemment  in  the  same ;  and  the  said  ship  then  and 
there  being  at  the  same  island  as  aforesaid,  then  and  thereon  the 
captare  of  the  same,  was  then  and  there  seined,  taken,  mad  ef^ 
tared  by  the  said  forces  of  oar  said  I^sid  the  King,  as  a  prine^ 
and  thereby  the  same  ship,  with  all  her  taaUe,.appard»otdMiise, 
monition,  boat,  and  other  ftirnitare  thereof^  became  and  was 
totally  loat  to  the  said  Jaaph  Furiado,  to  wit,  at  hondan  atfbie** 
s^id,  in  the  parish  and  ward  aforesaid.''    The  Defendant  harinf 
pleaded  the  general  issne,  the  eaoae  was  tried  before  Lord  At^ 
vQnkjf  Ch,  jr.  at  the  fimt  sittings  in  this  term,.  whe»  a  Yenilot 
was  found  for  the  Plaintiff,  sulgect  to  the  opimon  of  this.  Ceort 
upon  the  following  case : 

*  Vide  KeUner  v.  Le  Mnurier,  4  East.  596.  Gatnba  v.  Le  Meturier,  Id,  407. 
Brmimt  ▼•  Cicr<tJi|;,  Id.  4ia  Barker  ▼«  Blaka,  9  East,  383.  Oom  ▼.  Bruce,  19  Ent, 
tt5»    Fiiib  V.  ThompiOHf  t  Taunt.  ISl .    Anthony  v.  iioline,  5  Taunt.  711. 

The 


IflS  CASES  IN  TRINITY  TEBM 

« 

%602.  The  Plaintiff  was  owner  of  the  ahip  at  the  time  of  the  iosoi^ 

-  —  ance,  and  from  thence  until  the  time  of  the  loss  hereinafter  men- 
FuftTADo  tioned.  Tie  ship  sailed  upon  the  Toyage  insured  in  October 
RoiiGiRt*  1792,  fmd  arrived  at  Martinique  in  November  following:  she 
remained  there  until  March  1794»  but  h^r  remaining  there  was 
justified  by  necessity ;  and  war  having  broken  out  between  this 
kingdom  and  France^  she  was  then»  upon  the  capture  of  the 
island  of  Martinique  by  the  British  forces,  taken  by  them  as  a' 
prise,  with  40  other  French  vessels.  The  Plaintiff  at  the  time 
the  policy  was  effected,  and  from  thence  until  the  action  was 
commenced,  was  a  French  subject,  and  resid^it  at  Bayonne,  in 
France^  which  country  was  in  amity  with  Great  Britain  when 
the  policy  was  effected,  and  until  the  month  of  February  1793, 
at  which  time  hostilities  commenced  between  England  and 
France*  On  the  10th  March  1796,  his  Majesty  granted  a  licence 
to  Messrs.  Alvei,  Rebello,  and  Co.  authorizing  them  to  receive 
from  the  underwriters  on  this  policy  the  money  for  which  they 
had  subscribed,  and  this  action  was  brought  under  directions 
from  Messrs.  Alves,  Rehello^  and  Co.  the  Plaintiff's  agents. 

The  question  for*the  opinion  of  the  Court  was.  Whether  the 
Plaintiff  was  entitled  to  recover  in  this  action  ?  If  the  Court 
should  be  of  opinion  that  he  was,  a  verdict  was  to  be  entered  for 
the  Plaintiff;  and  the  Court  should  think  that  the  objection  to 
the  Plaintiff's  recovery  appeared  upon  the  declaration,  so  as  to 
entitle  the  Defendant  to  the  full  benefit  of  it  upon  a  motion  in 
arrest  of  judgment,  the  verdict  was  to  be  entered  for  the  Plain- 
tiff, and  the  Defendant  was  to  make  such  application ;  but  if 
the  Court  should  be  of  opinion  that  the  Plaintiff  was  not  enti- 
tled to  recover,  and  that  the  objection  did  not  appear  upon  the 
record  so  as  to  entitle  the  Defendant  to  such  benefit,  then  a  non- 
suit was  to  be  entered. 

Bffy/ejf  Seijt.  for  the  Plaintiff.  The  question  is.  Whether  after 
the  cessation  of  hostilities  hetweenEngland  and  France  ^b,  French- 
man  be  entitled  to  recover  indie  English  Courts  upon  a  policy  of 
insurance  effected  in  Englandhetore  the  commencement  (^hostili* 
ties  for  a  loss  hy  British  capture  during  the  war?  1st,  The  authori- 
ties are  decisive  in  the  Plaintiff's  favour.  In  Blanche  v.  Fletcher. 
Dotig.251.  the  policy, which  wason  French  account,  was  subscribed 
on  the  7th  of  Jti/y  1778,  and  the  proclamation  for  reprisals  on  the 
Frenckw9B  dated  the  29th  of  the  same  month,  after  which  the  ship 
was  captured  by  a  King^s  cutter :  Lord  Mafi^eldsaiA,  **  It  is  in- 
different whether  the  goods  were  English  or  French ;  the  risk  ex- 
tends 
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fends  to  all  captures."    The  cases  of  Eden  v.  Parkinton^  Doug,       18Q2. 

782.,  and  Bermon  v.  IVoodbridge,  Doug.  781.,  and  Plantamour      

V,  Staples.  IT.  R.611.  in  notis,  which  also  occurred  in  the      Fdbtado 
lime  of  Lord  Mansfield^   were  of  the  same  nature,  and  the      RoDoiiifc 
Plaintiffs  were  allowed  to  recover.    To  these  may  be  added  the 
case  of  Tyson  t.  Gurney,  3  T,  R,  477.,  which  arose  in  the  time 
of  Lord  Kenyon*    That  was  an  iusurance  by  American  loyalbts, 
effected  on  a  Dutch  ship  before  the  commencement  of  hostilities 
between  Great  Britain  and  Holland ;  the  loss  accrued  by  British 
capture,  and  the  Plaintiff  recovered.  These  cases  include  a  period 
of  twelve  years,  from  1778  to  1790 :  and  though  it  does  not 
appear  that  the  objection  now  made  was  expressly  raised,  yet  as 
all  the  cases  afforded  ground  for  the  objection,  it  must  be  pre- 
sumed to  have  been  the  understanding  of  the  profession  that 
such  an  objection  could  not  have  been  made  with  success.  After 
such  a  series  of  decisions  countenancing  these  insurances,  it 
may  be  questioned  how  far  it  would  be  consistent  with  good 
faidi  to  foreigners  to  declare  them  to  be  illegal.     Certainly  it  is 
not  consistent  with  good  policy  to  come  to  a  decision  which 
must  have  the  effect  of  driving  all  foreign  insurances  from  this 
country,  since  no  foreigner  will  think  it  safe  to  effect  an  insur- 
ance here,  when  he  knows  that  in  the  event  of  a  war  breaking 
out  between  Aiis  country  atid  his  own,  his  insurance  will  be 
rendered  unavailable.  The  cases  of  Brandon  v.  Nesfntt,  6  T.  22. 
23.,  and  Bristow  v.  Towers,  6  T.  R.  36.  having  beeYi  determined 
on  the  gpround  of  alienage,  can  afford  no  assistance  to  this  De- 
fendant: but  as  it  appeared  in  the  latter  that  the  loss  was  occa- 
sioned by  British  capture,  and  the  Court  did  not  decide  it  at 
all  upon  that  ground,  it  affords  an  additional  reason  for  suppos* 
ing,  that  even  at  tiiat  time  it  was  not  thought  a  suiScient  objec- 
tion.   The  case  of  Potts  v.  Bell,  8  2'.  R.  548.  will  not  affect  the  ' 
present  question;  the  insurance  there  having  been  effected  on  a 
trading  with  the  enemy,  which  being  illegal  itself,  renders  the  in- 
surance illegal  also;  though  if  such  trading  be  sanctioned  by  the 
King^s  licence,  the  insurance  will  be  legaliased.  Vandyck  v.  Whit' 
more,  1  East,  475.  Many  authorities  therefore  may  be  cited  in  the 
PlaintifTs  fiEivour,  and  none  are  to  be  found  against  him.    But 
2dly,  It  will  be  contended  that  it  is  contrary  to  sound  policy  to 
allow  insurances  by  which  the  enemy  may  be  indemnified  against 
the  acts  of  the  British  Government  at  the  expence  of  British 
subjects.    To  this  it  may  be  answered  that  during  the  continu- 
ance of  the  war  the  foreigner  can  derive  no  benefit  from  his  con- 
VOL.  III.  o  tract.  , 
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1802*       tract.     So  long  as  his  recovering  would  tend  to  defeat  the  objecs 
"I of  the  British  Government,  by  supplying  the  coffers  or  encou- 

^  y^  raging  the  commerce  of  its  enemies,  he  is  disabled  from  maiiw 

iioDQERs.  taining  an  action  by  his  character  of  an  alien  enemy.  Nor  can 
he  calculate  with  any  certainty  upon  recovering  at  the  restora- 
tion of  peace,  so  as  to  found  any  commercial  speculations  upon 
such  expectation.  For  by  the  law  of  England^  all  the  property 
of  alien  enemies,  including  their  debts,  is  vested  in  the  crown : 
and  upon  office  found  the  King  is  entitled  to  reap  the  benefit  of 
all  contracts  made  for  their  advantage.  The  Attorney  General 
v.  JVeedon,  Parker,  Rep.  267.  After  the  cessation  of  hostilities 
therefore,  the  foreigner  will  not  be  able  to  avail  himself  of  his 
indemnity,  unless  the  Crown  neglect  to  insist  upon  its  rights :  in 
which  case  it  must  be  presumed  that  his  recovering  is  not  incon- 
sistent with  the  policy  of  the  state,  in  the  same  manner  as  that 
presumption  authorises  an  alien  enemy  to  recover  even  during 
the  war,  where  he  has  obtained  the  King's  licence  for  that  purpose. 
It  may  be  remarked  that  in  the  13  Geo,  2.  (a)  an  attempt  was 
made  to  introduce  an  act  of  Parliament  to  prohibit  insurances 
on  enemies'  property  without  success*  An  act  however  to  this 
effect  passed  in  the  21  Geo,  2.  (6),  and  another  in  the  88  Geo,  8.  (c), 
both  which  were  temporary  acts  imposing  penalties  and  enacting 
that  such  insurances  should  be  void.  Had  they  been  void  at 
common  law,  such  enactments  would  have  been  superfluous ;  at 
least  a  declaratory  clause  might  have  been  sufficient. 

Best  Serjt.  for  the  Defendant.  With  respect  to  the  cases  which 
have  been  cited  it  may  be  sufficient  to  observe,  that  the  question' 
which  now  stands  for  the  determination  of  the  Court,  did  not 
arise  in  any  of  them.  Indeed  it  was  then  pretty  geperally  under- 
stood that  the  property  of  an  enemy  might  be  insured^flgr^it^e 
bello:  consequently  no  dispute  could  have  arisen  upon  a  policy  like 
the  present.  It  is  a  general  principle  of  lawthat  whatever  militates 
against  the  interest  of  the  state  is  contrary  to  law  ;  the  law  being 
made  for  the  protection  of  the  public.  No  contract  therefore, 
which  is  prejudicial  to  morals,  to  the  revenue,  or  to  any  civil 
establishment,  can  be  enforced  in  a  court  of  justice.  Upon  the 
same  principle,  the  law  will  not  lend  its  aid  to  a  contract  which 
gives  to  one  of  the  contracting  parties  an  interest  contrary  to  the 
interest  of  the  state.  In  Foster  y.  Thackeray ^  1  T.R,  67.  in  noti$, 
an  action  was  brought  on  a  wager  that  war  would  be  declared 

(«)  Sec  6  r.  H.  4S.  (b)  C.  4.  (c)  C.  27. ».  4. 

with 
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with  France  ia  three  months ;  anil  though  the  case  was'never       1802. 
finally  decided,  yet  it  appears  from  the  expressions  of  Mr.  Jus-      ' 
tice  Buller  in  Good  v.  ElKott,  8  T.R.  701.  702.  that  a  great      F''*;^*^^ 
majority  of  the  Judges  were  ag^nsi  the  action,  and  he  consi*      Roi>oer8. 
ders  it  as  a  case  of  great  authority.    And  in  a  case  subsequent  to 
Foster  t.  Thhditra^^  viz.  Jthersold  v.  Beard,  2  T.  it.  610.  the 
Court  refused  to  eaforoe  a  wager  respecting  the  amount  of  the 
hop  duties,  considering  it  contrary  to  the  policy  of  the  state  to 
admit  the  public  di^ussion  of  the  subject  to  which  the  wagers  re- 
lated.   And  it  seems  to  have  been  the  opinion  of  all  the  Judges 
in  Good  v.  EUioU^  3  T.  R,  698.  that  wagers  w&ich  are  against 
the  sound  poliey  of  the  kingdom,  and  tend  to  make  the  party  a 
bad  subject^  are  void*  Possibly  the  insurance  of  enemies'  property 
during  war,  in  a  commercial  view  maybe  advantageous,  but  in 
a  political  vi^w  it  is  highly  dangerous.     It  has  been  supposed 
however,  that  information  has  been  obtained  for  govenuneikt 
through  the  medium  of  JJoyd's  Coffee-Hpose:  bnt  it  seeais  ra* 
ther  too  much  to  expect  that  those  who  are  most  interesteij.  in 
the  security  of  the  en^ny's  ships  should  be  very  ready  to  g^ve  in- 
formation through  whidbi  they  may  be  destroyed.    The  interest 
of  the  underwriters  certainly  leads  them  to  givje.  information  to 
the  enemy  of  the  destinatiou  of  our  owa  cruisers^  and  whether 
they  may  at  any  time.kaye  been  induced  :to  do  so,  it  is  at  least 
contrarytoallsoundpolicytosufiertheiadutiamentto  exist.    The 
effect  of  such  policies  of  insurance  is.  toilefeatthe  great  objects  of 
war.    For  in  proportion  to  the  exertions  of  the  country  will 
be  the  loss  sustained  by  the  enemy :  and  yet  if  enemies'  property 
be  insured  here,  those  exertions  of  the  government  will  be  di- 
rected against  ^U  own  subjects.     One  object  of  war  is  to  de- 
stroy the  commerce  of  the  enemy ;  but  the  end  of  all  insurance  is 
to  encourage  commercial  s^ulationB  by  distributing  the  losses 
among  a  number  of ,  individuals^r  These  objections  to  a  policy 
effected  during  war  are  equieilly  af^lioable.to  one  effected  before 
the  war.     It  often  hilppeiia.that  previous  to  the  commenoenient 
of  hostilities,  the  first  act  of  the  government  is  to  seize  the  foreign 
vessels  then  in  its  own  port.  But  if  that  property  be  insured  here, 
the  seizure  will  neither  distress  the  fQreigner,.nor  afford  any  secu- 
rity to  our  own  government  against  the  acta  of  foreigners  in  > 
whose  ports  our  ships  may  happen  to  be.     It  is  true  that  the  po- 
licy in  question  was  lawful  at  thei  time  when  it  was  effected.   But 
if  it  be  illegal  for  an  Englishman  to  insure  against  the  hostile  acts 

o  2  of 
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1802.       of  the  British  GrOTernment,  those  acts  are  not  to  be  considered 

-; as  falling  within  the  risks  described  in  the  policy.     It  is  not  to 

.  ^'^^  "^  be  intended  that  the  Defendant  contracted  to  do  that  which  it 
IUdgiiis.  was  unlawful  for  him  to  do.  Indeed  admitting  the  contract  to 
have  been  lawful  at  the  time  when  it  was  made,  and  to  have 
extended  generally  to  all  detentions  of  princes  and  people,  the 
subsequent  conduct  of  the  British  Government  dispenses  with 
the  performance  of  that  part  of  it  which  relates  to  the  hostile 
acts  of  that  government.  In  Brewster  v.  Kiiehell,  1  Sulk.  196. 
it  is  said  by  Holi  Ch.  J.  that  *'  if  a  man  covenant  to  do  a  thing 
which  is  lawful,  and  an  act  of  parliament  comes  and  hinders  him 
from  doing  it,  the  covenant  is  repealed  ;*'  now  it  is  as  much  com* 
potent  to  the  King  to  declare  war  as  it  is  to  the  parliament  to 
make  a  statute;  and  if  the  commencement  of  war  render  it  ille- 
gal to  indemnify  the  foreigner  against  the  hostile  acts  of  tiie 
British  Government^  that  part  of  the  contract  is  as  much  re- 
pealed as  if  an  act  of  pariiameht  had  passed  for  that  purpose.  It 
is  sa^d  that  the  enemy  can  receive  no  indemnity  until  the  resto- 
ration of  peace.  Yet  he  may  speculate  during  the  war  upon  the 
certainty  of  receiving  his  indemnity  at  a  future  period:  and 
though  it  is  said  that  the' King  may  sue  for  the  debt,  and  thus 
destroy  his  expectation,  it  is  much  too  improbable  that  such  a 
prerogative  would  ever  be  resorted  to,  for  the  Court  to  found 
any  argument  upon  it;  and  indeed  the  difficulty  of  enforcing 
that  prerogative,  from  the  defect  of  the  necessary  evidence  (of 
which  the  greatest  part  would  be  in  the  enemy's  possession) 
would  render  it  almost  wholly  unavailing. 

Cur*  adv*  vuli. 

The  opinion  of  the  Court  was-  now  delivered  by 
Lord  ALVANjiBY  Ch.  J.  As  it  is  of  infinite  importance  to  the 
parties  that  this  case  s]liould  be  decided  as  speedily  as  possible,  and 
as  we  entertain  no  doubts  upon  the  subject,  we  think  it  right  to 
deliver  the  judgment  of  the  Court  without  any  further  delay:  at 
the  same  time  considering  the  magmtude  of  the  question,  we  shall 
allow  the  parties  to  convert  this  case  into  a  special  verdict,  in  order 
thatthe  opinion  of  the  highest  Court  in  this  kingdom  maybe  taken, 
if  it  should  be  thought  necessary.  There  are  two  questions  for  our 
consideration;  1st,  Whether  it  be  lawful  for  a  British  subject  to 
insure  an  enemy  from  the  effect  of  capture  made  by  his  own  go- 
vernment? 2dly,  Whether,  if  that  be  illegal,  the  insurance  in  this 
case  having  been  made  previous  to  the  commencement  of  hosti- 
lities 
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lities  will  make  any  difference  ?  As  to  the  first  point,  it  has  1803. 
been  understood  for  some  years  past  to  have  been  the  opinion  of  -*— — 
all  fVeUmimttr-HaU,  and  I  beUeve  of  the  nation  at  large,  that  ^""J^"^* 
such  insurances  are  not  strictly  legal  or  capable  of  being  en-  Rodmks. 
forced  in  a  court  of  justice.  The  cases  upon  the  subject  are  all 
brought  into  a  small  compass  in  the  two  valuable  books  of  Mr. 
Park  and  my  Brother  ManhalL  Mr.  Park  seems  to  consider 
the  cases  of  Brandon  y.  Nesbiti  and  Brisiow  v.  Towers  as  hav- 
ing decided  the  point  (a) ;  but  after  looking  very  accurately  into 
all  the  cases,  I  am  ready  to  admit  that  there  is  no  direct  deter- 
mination. The  above  two  cases  proceeded  on  the  short  ground 
of  alienage,  which  was  sufficient  to  support  the  decision  of  the 
Court  without  entering  into  the  other  question ;  and  I  do  not 
think  the  latter  words  of  Lord  Kenyon  in  Brandon  v.  Nabitt, 
applied  as  they  are  to  the  case  ofRicord  v.  Betiingham,  support 
the  inference  which  has  been  drawn  by  my  Brother  Marshall  (6) 
in  his  book,  viz.  that  his  Lordship  thougbt  that  a  policy  effected 
previous  to  the  war  might  be  sued  upon  in  the  event  of  peace, 
even  though  the  loss  sustained  by  the  assured  arose  from  British 
capture.  It  is  well  known  that  for  a  considerable  time,  not  only 
some  politicians  entiBrtained  an  opinion  that  insurances  on  ene- 
my's property  were  benefiicial,  but  that  a  greatJudge  wentsofar 
as  to  try  causes  in  which  this  point  directly  appeared,  and  permit- 
ted foreigners  in  their  own  names,  and  for  their  own  benefit,  dur- 
ing the  war,  to  recover  on  policies  of  insurance  on  foreign  goods 
against  British  capture.  The  opinion  of  that  learned  Judge,  as 
to  the  policy  of  such  insurances,  is  well  known,  and  it  was  sup- 
posed he  would  not  have  sanctioned  them  unless  his  opinion  in 
point  of  law  had  been  equally  favourable.  But  we .  have  now 
the  best  evidence  (c)  that  his  sentiments  in  that  respect  were  dif-  ^ 

ferent  from  what  they  were  supposed  to  be.  Though  he*'did 
try  causes  upon  such  insurances,  he  always  entertained  doubts 
upon  the  law,  and*endeavoured*to  keep  out  of  sight  a  question 
which  might  oblige  him  to  decide  against  what  he  thought 
for  the  benefit  of  the  country.  This  takes  off  materially  from 
the  effect  of  those  cases  which  have  been  cited,  to  induce 
a  supposition  that  the  law  of  England  had  tolerated  such 
insurances.  How  far  it  is  consistent  with  good  faith,  after  so 
long  an  acquiescence,  to  set  up  a  defence  which  the  foreigner 
may  say  he  had  no  reason  to  expect,  is  a  question  for  (he  decision 

(a)  See  ParVt  Jntnr,  p.  14.  240.  (c)  See  what  is  said  by  BalUr  J.  anU, 

(6)  Bee  MankaUonihe  Law  oflniur-       vol.  1.  p.  354. 
anee,  p.  37. 60(1. 

of 
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1802.       of  Defendaat  and  not  that  of  the  Gonrt.    We  can  only  say, 

that  although  may  persons  have  recovered  in  such  actions  it  is 

^"T""  eqnallytruethatdoubtehavebeenentertamedbyniaaypersons 
,^  EoDoxRs.  as  to  their  right  to  recorer,  and  that  ttost  of  tiiose  who  were  in- 
formed upon  the  subject  were  firmly  persuaded  timt  die  objec- 
tion might  have  been  hiade  with  success.  This  affords  a  sufficient 
vindication  to  the  Courts,  of  this  country  in  now  deciding  this 
point  against  a  foreigner.  In  the  year  1748  an  act  (a)  passed 
prohibiting  the  insurance  of  French  shipB  and  goods  during  the 
war ;  this  was  at  least  a  legLslatire  declaration  of  the  impolicy  of 
such  insurances  at  that  time.  From  the  expiration  of  that  act  to 
the  passing  of  the  83  Geo.3,  a  27. 5. 4.  no  legislative  interference 
upon  the  subject  ever  took  place,  and  previous  to  the  last  men- 
tioned act  the  policy  in  question  was  effected.  By  the  tehns  of 
the  policy  the  underwriters-^  certainly  undertake  to  indemnify 
the  Plaintiff  against  all  captors  and  detentions  of  princes, 
without  any  exception  in  respect  of  the  acts  of  the  govern- 
ment of  their  own  nation.  The  question  then  is.  Whether 
the  law  does  not  make  that  exception,  and  whether  it  be  com- 
petent to  an  English  underwriter  to. indemnify  persons  who  may 
be  engaged  in  war  with  his  own  sovereign  against  the  conse- 
quences of  that  war  i  We  are  all  of  opinion  thkt  on  the  principles 
of  the  English  law  it  is  not  competent  to  any  subject  to  enter  into 
a  contract  to  do  any  thing  which  may  be  detrimental  to  the  in- 
terests of  his  own  country ;  and  that  such  a  contract  is  as  much 
prohibited  as  if  it  had  been  expressly  forbidden  by  act  of  parlia- 
ment. It  is  admitted  that  if  a  man  contract  to  do  a  thing  vHiich 
is  afterwards  prohibited  by  act  of  parliament,  he  is  not  bound  by 
his  contract.  This  was  expressly  laid  down  in  Brewstery.Kitchell, 
1  Salk.  198.  And  on  the  same  principle,  where  hostilities  com- 
mence between  the  country  of  the  underwriter  and  the  assured, 
the  former  is  forbidden  to  fulfil  his  contract.  With  respect  to  the 
expediency  of  these  insurances,  it  seems  only  necessary  to  cite  a 
single  line  from  Bynkefshoek  (6),  and  part  of  apassagein  Vaiin  (c). 
The  former  says,  "  Hostium  periculu  in  se  suscipere  quid  est  aliud 
quam  eorum  c^mmerda  maritima  promovere,'^  and  the  latter, 
speaking  of  the  conduct  of  the  English  during  the  war  of  1756, 
who  permitted  these  insurances,  says  '*  The  consequence  was, 
that  one  part  of  that  nation  restored  to  us  by  the  effect  of  insu- 


(a)  31  Geo.  S.  c.  4.  Marshall  p.  31. 

(b)  Quast.  Junt,  Pub,  lib.   1.  c,  21.  (c)  W  32.     MarthalL  p.  32. 
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ranee,  what  the  other  tddk  from  iks  by  the  rights  of  War."        1802. 

Lord  Hardwicke  indeed,  in  Henckle  v.  The  Royal  Exchange      

Jssurance  Company,  1  Vez.  820.  uses  these  words ;  *'  No  deter-  I'^'^J^"^ 
mination  has  been  that  insurance  an  en^nies"  ships  during  the  Rooonu. 
war  is  unlawful:  it  might  be  going  too  far  to  say  all  trading 
with  enemies  is  nhlawful,  for  that  general  doctrine  would  go  a 
great  way,  even  wliere  only  English  goods  are  exported,  and 
none  of  the  enemies'  imported,  which  may  be  very  beneficial. 
I  do  not  go  on  a  foundation  of  that  kind,  and  there  have  been 
several  insurances  of  this  sort  during  the  war  which  a  determi- 
nation upon  that  point  might  hurt."  This  however  is  but  a 
d<mbtful  opinion  as,  to  the  leg^ity  of  such  insurances,  and  not 
very  favourable  to  them.  In  Planche  v.  Fletcher  Lord  Mansfield 
is  certainly  reported  to  hs!ve  said,  "  it  is  indifferent  whether  the 
goods  were  English  or  French,  the  risk  insured  extends  to  all 
captures,"  which  seems  at  first  to  go  a  great  way  towards  giving 
effect  to  insurances  against  British  capture.  But  we  must  sup- 
pose this  to  have  been  said  because  the  Defendant  did  not  press 
the  objection ;  and  if  the  party  acquiesced,  the  expression  gives 
no  more  weight  to  the  case  than  belongs  to  any  of  the  other  ^ 

cases  wliich  have  been  cited,  such  as  liermon  v.  Woodbridge, 
Edeny.  Parkinson,  and  Tyson  v.  Gurney,  in  which  the  question 
was  not  raised  at  all.  On  the  other  hand  the  cases  of  Brandon 
V.  Nesbitt  and  Bristow  v.  Towers  certainly  proceeded  on  the 
ground  of  alienaige.  There  is  no  express  declaration  therefore 
(tf  the  Court  of  King^s  Bench,  either  for  or  against  the  legality  of 
such  insurances,  and  the  question  comes  now  to  be  decided  for  the 
first  time.  We  are  all  of  opinion  that  to  insure  enemies'  property  • 
was  at  common  law  illegal,  for  the  reasons  given  by  the  two 
foreign  jurists  to  whomi  have  referred.  If  this  be  so,  a  contract 
of  this  kind  entered  into  previous  to  the  commencement  of  hostili- 
ties must  be  equally  unavailable  in  a  court  of  law,  since  it  is  equally 
iigurious  to  the  iilterests  of  the  country ;  for  if  such  a  contract 
could  be  supported,  a  foreigner  might  insure  previous  to  the  war 
against  all  the  evils  incident  to  war.  But  it  is  said  that  the  action 
is  suspended,  and  tliat  the  indemnity  comes  so  late  that  it  does  not 
strengthen  theresourcesoftheenemyduringthewar.  The  enemy 
hdwever  is  very  little  injured  by  captures  for  wiiich  he  is  sure 
at  some  period  or  other  to  be]repaid  by  the  underwriter.  Since  the 
case  of  Bell  v.  Potts,  it  has  been  universally  understood  that  all 
commercial  intercourse  with  the  enemy  is  to  be  considered  as  ille- 
gal 


200  CASES  IN  TRINITY  TERM 

1802.       S^'  ^^  common  law  (tiiough  previous  to  that  case  a  very  leamecl 

Judge  (a)  appears  to  have  entertained  doubts  on  that  subject)  and 

FvRTADo  that  consequently  all  insurances  founded  upon  such  intercourse 
BoDosRs.  s"^  s^  illegal.  Why  are  they  illegal?  Because  they  are  in 
contravention  of  his  Majesty's  object  in  making  war»  which  i» 
by  the  capture  of  the  enemies'  property,  and  by  the  prohibition 
of  any  beneficial  intercourse  between  ^em  and  his  own  subjects 
to  cripple  their  commerce.  The  same  reasoning  which  influ- 
enced ^e  Court  of  King's  Bench  in  their  decision  in  BeU  v. 
Potts,  seems  decisive  in  the  present  case.  For  it  being  deter- 
mined that  during  war  all  commercial  intercourse  with  the 
enemy  is  illegal  at  common  law,  it  follows  that  whatever  con- 
'  tract  tends  to  protect  the  enemy's  property  from  the  calamities 
of  war,  though  effected  antecedent  to  the  war,  is  nevertheless 
illegal.  It  has  been  supposed  that  the  doctrine  which  has  pre- 
vailed respecting  ransom  bills  tends  to  favour  these  insurances  ; 
but  no  action  was  ever  maintained  upon  a  ransom  bill  in  a  court 
of  common  law  until  the  case  of  Bicord  v.  Bettcnkam  (6),  and 
I  have  the  authority  of  Sir  IViUiam  Scott  for  saying,  that  in  the 
^  Admiralty  Court  the  suit  was  always  instituted  by  the  hostage. 

The  case  of  Ricord  v.  Betteuham  however,  certainly  tended  to 
shew  that  such  an  action  might  be  maintained  in  the  courts  of 
common  law  at  the  suit  of  an  aUen  enemy.  In  consequence  of 
this  a  similar  action  was  brought  in  Corna  v.  Blackburn  {c\  and 
after  argument  the  Court  of  King^s  Bench  held  that  it  might 
be  sustained.  But  in  Anthon  v.  Fisher  (d),  the  contrary  was 
expressly  determined  upon  a  writ  of  error  in  the  Exchequer  Cham^ 
ber.  I  forbear  to  enter  into  the  aifpunent  suggested  at  the  bar  in 
favour  of  the  Defendant,  that  the  law  will  not  enforce  a  contract 
founded  on  a  transaction  detrimental  to  the  puUic  policy  of  the 
state.  The  ground  upon  which  we  decide  this  case  is,  that  when 
a  British  subject  insures  against  captures,  the  law  infers  that  the 
contract  contains  an  exception  of  captures  made  by  the  govern- 
ment of  his  own  country ;  and  that  if  he  had  expressly  insured 
against  British  cloture,  such  acontract would  be  abrogated  by  the 
law  of  England.  With  respect  to  the  arg^ument  insisted  upon  by 
way  of  answer  to  the  public  inconvenience  likely  to  ari^e  from  per- 
mitting such  contracts  to  be  enforced^  viz.  that  all  contracts  made 

(a)  Mr.  Justice  Butler  in  Bell  ▼.  C«-  (c)  Doug.  641. 

9m,  anie,  yoI.i.  p.  345.  Id)  Doug,  649,  650.  in  notti. 

(b)  3  Bur.  1734.  1  £/.  563. 

with 
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vnA  an  enemy  enure  to  the  benefit  of  the  King  during  the  war,        1802. 
and  that  he  may  enforce  paymwit  of  any  debt  due  to  an  alien      — — 
enemy  from  any  of  his  subjects,  we  think  it  is  not  entitled  to  ^ 

much  weight.  Such  a  course  of  proceeding'  neret  has  been  Rodo«»». 
adopted;  nor  is  it  very  probable  that  it  ever  will  be  adopted » 
as  well  from  the  difficulties  attending  it,  as  the  disinclination  to 
put  in  force  such  a  prerogative.  The  Plaintiff,  I  am  sorry  to 
say,  is  not  entitled  to  a  return  of  premium,  because  the  contract 
was  legal  at  the  time  the  risk  commenced,  and  was  a  good  in- 
surance against  all  other  losses  but  that  arising  from  capture  by 

the  forces  of  Great  Britain. 

Judgment  for  the  Defendant. 

Barino  and  Others  v.  Clagett. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  the  18th  Policy  of  in^ 
^        *>  sunnce  on  ■ 

of  June,  1796,  on  25  hogsheads  of  sugar,  valued  at  4XH.per  ship  warruite<l 

hogshead,  on  board  the  Mtmni  Vernon^  "  at  and  from  PhUadel-  ^^"^f/v/"" 
pMa  to  London,  with  liberty  to  touch  at  one  port  in  the  chan-  *  wamtntj*  • 
nel,"  the  premium  was  three  guineas  per  cent,  the  ship  being  Jo"/^^n|Jbn 
stated  in  the  policy  to  be  an  **  American  ship.''  of  a  FWncA 

The  cause  was  tried  before  Lord  Ahanley  Ch.  J.  at  the  sit-  "^^^l^^ 
tings  after  Trinity  Term  1801,  when  the  jury  found  a  verdict  given  in  evt- 
for  the  Plaintiffs,  damages  290/.  11<.  subject  to  the  opinion  of  the  be^'thiuf 
Court  upon  a  case,  stating,  that  the  Mount  Vertion  at  the  time  "  Condemna. 
the  insurance  was  effected,  when  the  ship  sailed  upon  the  voyage  »^h^,hip^   **" 
insured,  and  when  she  was  afterwards  captured,  was  the  sole  Momt  Vemotu 
property  of  William  Mayne  Dunean$on ;  Uiat  the  said  William  ^^  ^ooks  of 
Mayne  Duncanson  was  bom  a  British  subject  under  the  alle-  the  office  of  the 
glance  of  the  King  of  Great  Britain,  had  resided  in  the  United  bv^ai"mpectl 
States  o{  America  since  the  22d  oi  August  1794,  but  at  none  of  jJj^gJJi*^^^/*' 
the  above  periods  was  naturalized,  or  by  the  laws  of  the  United  jhanngo.  We 

States  entitled  to  be  naturalised  as  an  American  citizen,  but  that  f  *  P- Judge/' 

•  111  i  •    J*  fit*     i^*  ■"**  **^*' 

he  was  entitled  to  be,  and  was  m  fact  naturalized  as  such  in  suiing  that  the 

October  1796 ;  that  the  Mount  Vernon  had  formerly  been  the  ci'cuinstances 

•  1         ®'  pnpers  hav- 

property  ot  Thomas  Murgatroyd,  an  American  citizen,  and  that  ing  been 

thrown  orer* 
board,  the  captain  and  sopercargo  having  abandoned  tlic  ship,  the  captain  l>eine  a  Portugueie  with- 
out a  certificate  of  his  naturalintion,  and  the  United  Statet,  in  their  last  treaty  with  Englmd,  havinf^ 
suffered  to  be  added  to  the  articles  whicli  had  before  been  considered  as  contraband  of  war»  staves, 
^e.  were  nafficient  motives  to  condemn  the  said  ship,  condemned  the  same  as  property  belonging  to 
the  captor.     Held  that  this  sentence  was  conclusive  evidence  that  the  sliip  was  not  American, 

Quare,  Whether  if  a  ship  be  warranted  American,  the  assured  does  thereby  undertake  that  she  shall 
be  owned  and  navigated  according  to  all  the  regnlations  of  tlie  AmeYiean  navigation  act  ?* 

*  Vide  Lothian  v.  Henderson,  post,  499. 5l6.    Oom  v.  Bruce,  12  East,  925.  Bol- 
ion  V.  Gladstone,  ^  Taunt.  85—95. 

the 
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18Q2.       the  foUawing  are  copies^of  the  ship's  reg^ter,  and  certificate  of 

registry,  in  the  form  in  which  they  existed  when  tiie  ship  sailed 

^^^"°  upon  the  voyage  insured;  [Here  was  introduced  the  original 
Clagstt.  register  of  the  Mount  Fernan,  in  the  name  of  Thomat  Murga^ 
troyd  owner,  and  John  Cox  master,  with  a  STibs^uent  indorse- 
ment, stating  George  G.  Dominkkio  have  taken  theoath  required 
by  law,  and  to  be  master  in  lieu  of  John  Cox,"]  that  the  destina- 
tion of  the  ship  was  Cowes  and  a  market,  and  that  the  Plaintiffs 
were  to 'direct  to  what  market  she  should  go ;  that  the  property 
insured  -was  on  boaid  at  the  time  of  the  capture  hereimdlfcer 
mentioned,  and  the  assured  were  interested  therein  to  the  amount 
of  the  sum  insured  ;  that  the  ship  sailed  on  the  2d  June  1796 ; 
that  together  with  the  usual  deeuments  taken  out  by  American 
vessels,  she  had  on  board  the  following  passport ;  [Here  was  in- 
troduced the  triplicate  pass,  the  translation  from  the  French  of 
which,  as  far  as  respects  the  argument  of  this  case,  was  as  fol- 
lows :  "  To  all  who  shall  see  these  presents.  Be  it  known  that 
**  leave  and  permissiim  hus  been  granted  to  George  G.  Dominick, 
master  orcommander  of  the  ship  Mount  fe'rnon,  of  the  town 
of  Philadelphia,  of  the  burthen  of  424^'  tons  or  thereabouts, 
*'  being  at  present  in  the  port  of  'Philadelphia,  and  bordnd  for 
''  ffam6iirg/i,  loaded  with  sundries  per^  manifest,'^  ^c]  that  two 
hours  after  the  pilot  had  been  discharged,  and  as  soon  as  the 
ship  had  sailed  out  of  the  river  Delaware  she  was  boarded  and 
taken  possession  of  by  the  Flying  Fish,  an  authorised  cruiser  of 
the  Repablic  of  France,  and  afterwards  carried  into  the  port  of 
St.  John  in  the  Spanish  island  of  Porto  Rico ;  that  whilst  re- 
maining there  the  ship  and  cargo  were  libelled  by  the  captors 
in  the  provisional  tribunal  of  prizes  at  St.  Domingo,  being  a 
court  of  proper  judicature  established  by  the  Republic  of  France 
for  tike  determination  of  questions  of  prize ;  that  in  the  above 
court  a  sentence  was  pronounced,  the  form  of  which  is  as  fol- 
lows :  "  Thirteenth  Fruetidor  (the  80th  of  August,  fourth  year.) 
Condemnation  of  the  English  ship  Mount  Vernon.  Extract 
from  the  books  of  the  office  of  the  provisional  tribunal  respect- 
ing prizes,  established  in  St^  Domingo.  We  Fremcis  Pons, 
Judge  of  the  provisional  tribunal  respecting  prize  established 
in  St,  Domingo,  having  looked  over  our  sentence  of  the  seventh 
Thermidor  last,  where  all  the  papers  exhibited  by  citizen  Nadal 
captain  of  the  privateer  Flier,  agaipst  the  ship  Mount  Vernon, 
are*  duly  noticed,  through  which  we  had  submitted  the  de- 
cision of  this  prize  to  the  civil  commis^on  of  Guarico,  which 

applies 
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applies  again  to  our  tribunal  for  pronouncing  sentence  on  this        1802. 

subject ;  having  noticed  also  instructions  which  were  officially      

given  us  by  the  citizen  agent  of  the  French  Republic  in  this  city,  .  ®*"**'*» 
issued  by  the  civil  commission  aforesaid,  in  whose  archives  they  Claoztt. 
have  been  duly  recorded,  from  which  it  appears  first,  that  the 
papers  having  been  thrown  into  the  sea  by  the  captain  in  sight  of 
the  privateer  which  captured  him ;  secondly,  that  the  captain  and 
supercargo  having  precipitately  abandoned  tiieir  ship,  in  spite 
of  the  good  treatment  received  by  them  from  the  French  cap- 
tain, and  the  hints  he  gave  them  about  remaining  there  in  order 
to  plead  their  own  cause,  and  thereby  avoid  her  confiscation ; 
thirdly,  the  behaviour  of  the  captured  crew;  fourthly,  the  cap- 
tain being  a  Porlugueze  without  a  certificate  of  his  naturaliza- 
tion ;  fifthly,  that  the  United  States,  in  the  last  treaty  which 
they  concluded  with  England,  having  suffered  to  be  added  to 
the  articles  which  have  been  looked  upon  till  at  present  as  con- 
traband of  war,  staves,  tackles,  sailcloth,  iron  hoops,  and  finally, 
all  which  can  be  made  use  of  for  vessels,  are  sufiicient  motives 
to  condenm  said  ship;  after  a  serious  examination  we  have 
judged  and  do  judge  that  the  ship  MountVernon,  captain  George 
Dominico,  Portugueze,  with  her  cargo,  has  been  duly  and  justly 
.captured  by  the  French  privateer  commanded  by  citizen  Nadaf, 
to  whom  we  adjudge  her  as  property  belonging  to  him,  and  of 
which  he  may  dispose  under  the  clauses  and  conditions-  made 
with  his  officers  and  crew,  he  being  accountable  for  the  duties 
of  invalids  and  the  costs  of  the  tribunal,  which  he  shall  pay 
to  the  bearer  of  our  notary's  order.  Santo  Domingo,  Fructidor 
thirteenth  {August  thirtieth).  Fourth  year  of  the  French  Re- 
public, one  and  indivisible.  Signed  in  the  Register,  Pons  Judge, 
and  Despujeaux  Notary  Public. 

(Signed)  Pons  Judge. 

Despujeaux  Notary." 
That  under  this  sentence  of  condemnation  the  Mount  Vernon 
and  her  cargo  were  delivered  up  to  the  captors  by  the  Spanish  ' 
Governor  of  Porto  Rico,  (« )  • 

The 


(a)  At  this  part  of  the  case  were  inlro-        from  the  American  laws.    Such  as  are 
duccd  several  articles  of  the  treaty  be-        material  to  the  argument,    are   either 
twecii  France  and  America,  dated  6lh        stated  at  length  or  abridged. 
February  1773, and.  also  aereral  passages  Art.  12.  of  the  treaty  requires  the  ships 

of 
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1602. 

Babimo 

V, 

Clagstt. 


The  qaestion  for  the  opinion  of  the  Court  was,  Wheflier  the 
Plaintiffs  were  entitled  to  recover? 

Bayiejf 


of  either  ptrty  to  exhibit*  not  only  their 
passports,  but  certificates  shewing  tliat 
their  cargo  is  not  contraband. 

Art.  25.  "  To  the  end  that  all  manner 
of  dimensions  and  quarrels  may  be  avoid- 
ed and  prevented  on  one  ude  and  the 
other,  it  b  agreed  that  in  case  either  of 
the  parties  hereto  shall  be  engaged  in 
war,  the  ships  or  vessels  betonginc  to  the 
subjects  or  people  of  the  other  ally  must 
be  tumished  with  sea-letters  or  passports 
expressing  the  name*  property*  and  bulk 
of  the  ship,  as  also  the  name  and  place  of 
habitation  of  the  master  or  commander  of 
the  said  ship,  that  it  may  appear  thereby 
that  the  ship  really  and  truly  belongs  to 
the  subjects  of  one  of  the  parties,  which 
passports  shall  be  made  out  and  granted 
according  to  the  form  annexed  to  this 
treaty,  they  sliaiJ  likewise  be  recalled 
every  year,  that  is,  if  the  ship  happens 
to  return  home  in  the  spaM  of  a  year.  It 
is  likewise  agreed,  that  such  vhipe  being 
loaded,  are  to  be  provided  not  only  with 
.passports  as  above  mentioned,  but  also 
with  certificates  containing  the  several 
particulars  of  the  cargo,  the  place  whence 
the  ship  sailed,  and  whither  she  is  bound, 
that  so  it  may  be  known  whether  any  for- 
bidden or  contraband  goods  he  on  board 
the  same,  Vhich  certificate  shall  be  made 
OQt  by  the  officers  of  the  place  whence 
the  ship  set  bail,  in  the  accustomed  form ; 
and  if  any  one  shall  think  fit  or  advise- 
able  to  empress  in  the  said  certificates  the 
person  to  whom  the  goods  on  board  be- 
long he  may  freely  do  so.*^ 

Art  S7.  regnlates  tlie  mode  of  treat- 
ment 10  be  observed  towards  the  ships  of 
tlie  "  subjects,  people,  or  inhabitants,"  of 
either  party  when  met  with  by  ships  of 
war  or  privateers,  vtV.  that  on  production 
of  their  passports  they  shall  be  at  liberty 
to  pursue  their  voyage. 

by  the  American  navigation  act  the 
foHowing  provisions  are  made:  ''That 
ships  or  ^vessels  which  shall  have  been 
refiistered  by  virtue  of  the  act  intitulftd, 
**  An  act  for  regutering  and  fleartng  ves- 
sels, regulating  tlie  coasting  trade,  and 
forotlier  purposes," and  those  which  after 
the  last  day  «f  Afarcfc  next  shall  be  regis- 
tered pursuant  to  this  act  and  no  oilier 
(except  such  as  shall  be  duly  qualified 
according  to  law  for  carrying  on  the  coast- 
ing trade  and  fisheries,  or  one  of  them) 
shall  be  dinominaied  md  deemed  Aip$  or 


ve$uU  tftheV  mted  States,  entitled  io  the 
benejitt  andprivil^ei appertaining  to  iueh 
•ktpt  or  veeteU,  Provided  that  (hey  shall 
not  conthuie  to  enjoy  the  same  longer 
than  they  shall  continue  to  be  wliolly 
owned,  and  to  be  commanded  by  a  citi- 
xen  or  citicens  of  the  said  C^nited  Stales  ; 
that  ships  built  within  the  United  StaUi, 
either  before  or  after  the  4th  Jfibf  1776» 
and  belonging  to  a  citizen  of  the  Stateg^ 
and  ships  not  built  within  the  Statee,  but 
ou  the  16th  May  1789,  and  from  thence- 
forth belonging  to  a  ciiisen,  and  ships 
capturnd  and  condemned  as  prise,  or  lor 
a  breach  of  any  Amtriean  law,  may,  if 
owned  by  a  citixen,  be  registered,  but 
that  no  other  ships  may  be  registered; 
that  in  order  to  entitle  any  ship  to  a  re- 
gistry, an  oatli  mu|t  be  made  before  the 
proper  officer,  stating  the  name  and  bur- 
then of  the  ship,  the  place  where  and  tbe 
time  when  she  was  built,  and  iu  short 
making  It  appear  that  according  to  the 
provbions  of  the  navigation  act  she  is  en- 
titled to  be  registered,  and  that  if  any  of 
the  facts  stated  in  such  aflidaTit  arrwith- 
iii  the  knowledge  of  tlie  party  making 
the  affidavit  faliie,  the  ship  shall  t>e  for- 
fisited;  that  every  change  in  the  com- 
mander of  the  ship  shall  be  reported  to 
the  collector  of  the  district  where  the 
aame  happens,  or  where  the  ship  first  ar- 
rives aAer  such  change,  ou  pain  of  for- 
feiture of  tlie  registrj*,  and  the  collector 
shall  indorse  on  the  certificate  of  registrv 
the  name  of  the  new  oouunander ;  that  if 
a  ship  be  registered,  aod  aftenvards 
transtierred  by  way  of  trust  to  a  sabjcct 
of  any  foreign  prince  or  state,  and  such 
transfer  shall  not  be  notified,  such  ship 
shall  be  forfeited  ;  that  on  tlie  return  of  . 
any  registered  ship  to  the  port  where  her 
owner,  or  any  part  owner  resides,  such 
owner  or  part-owner  shall  make  oath  that 
the  register  still  contains  the  names  of  all 
the  persons  who  aro  owners,  »pecif5ing 
any  transfer  tliat  has  been  made  since 
the  register  was  granted^  and  that  no  fo- 
reign subject  has  any  share ;  if  the  ship 
returns  to  a  port  where  no  o«'ner  or  part 
owner  resides,  then  the  coniraHnder  ^halt 
make  the  like  oath ;  if  neither  will  make 
the  alBdavit.  then  the  ship  "  shall  not  be 
entitled  to  the  privileges  of  a  ship  or  ves- 
sel of  the  Uniied  States/* 

By  the  Amerieau  naturalixatioiv  act, 
passed  and  approved  26lh  March  1790  it 

is 
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haylejf  Seijt.  for  the  Plaintifib.  Three  points  I  understand 
are  to  be  insisted  on  for  the  Defendant :  lst»  That  the  warranty 
contained  in  the  policy  that  the  Mount  Vernon  was  an  j1w§erican 
ship  has  not  been  complied  with,  because  the  owner  of  the 
Mount  Fernon-wBB  not  a  naturalized  ^mmeait subject;  2dIy»That 
the  Mount  Vernon  was  not  navigated  as  an  ^mertcaii  ship  ought 
to  be,  the  American  navigation  act  requiritfg  the  c^>tain  to  be  a 
citizen  of  the  United  States,  whereas  G.G.  Dominick  was  aPor' 
tugueze;  and  Sdly,  That  the  treaty  between  America  and  France 
has  been  infringed  by  the  Mount  Vernon,  her  passport  not  hav* 
ing  truly  described  her  intended  voyage.  Most  clearly  the  Mount 
Vernon  was  not  entitled  to  the  peculiar  monicipa)  privileges  con- 
ferred OH  ships  belonging  tq  naturalized  subjects  of  the  United 
States,  her  owner  not  being  a  naturalized  subject.  But  the 
meaning  of  the  warranty  is  not  that  she  was  to  be  entitled  to 
those  privileges,  but  that  according  to  the  law  of  nations  and 
the  treaties  existing  between  America  and  other  countries  she 
should  be  an  American  ship ;  the  risk  of  the  underwriters  not 
being  varied  by  the  privileges  to  which  she  is  entitled  in  the 
ports  of  America,  but  by  the  treatment  to  which  she  is  entitled' 
from  the  belligerent  powers  upon  the  high  seas.  The  distinc- 
tion between  British  built  and  British  owned  ships,  between 
such  as  acquire  certain  privileges  in  consequence  of  their  regis- 
try, and  such  as  are  merely  owned  by  subjects  of  this  country, 
is  obvious.  Could  it  however  be  contended  for  an  instant, 
that  a  ship  British  owned,  though  not  British  built,  would 
not  fall  within  the  meaning  of  a  warranty  that  she  was  Bri^ 
tish  ?    Would  not  such  a  ship  sail  under  the  protecti(m  of  the 


1802. 

Babino 

«. 

CLAttKTT. 


is  provMcd,  tbat  apj  alien  being  a  free 
while  penon,  after  two  yean'  residence 
within  the  Umiud  States,  naj  be  admit- 
ted a  citiaen  by  any  of  the  cominon  law 
courts  en  liia  satisfying  such  coart  that 
he  is  a  person  of  good  characteri  and  tak- 
ingche  notessary  oaths. 

Sy  a  subsequent  act  of  nataralisaiion, 
passed  and  approved  the  29thof  Jcnuory 
I795f  the  privilege  of  being  natnraliaed  is 
restricted  to  those  who  declare  npon  oath 
before  someof  the  Courtsthere  enumerated 
their  intention  of  applying  to  be  natural- 
jaed  at  lea«t  three  yciirs  before  tlie  time  of 
their  admission,  and  at  the  time  of  their 
application  to  be  admitted  to  be  natural- 
iaed  declare  upon  oath  before  some  one 


of  the  same  courts,  that  they  have  resided 
withm  the  Unked  Aolet  at  least  three 
years,  and  within  the  state  or  territniy 
where  the  court  is  held  to  which  they  ap- 
ply, one  year  at  least.  But  it  is  pro- 
vided that  persons  resident  in  America  at 
the  time  the  above  act  was  passed,  mav 
be  naturaliaed  if  they  declare  upon  oath 
that  thev  have  resided  two  years  within 
the  United  States,  and  one  year  within 
tlie  state  or  terrikuy  where  the  couit  to 
which  tliey  apply  is  sitting. 

Tiie  case  also  stated  tha^either  party 
should  be  at  liberty  to  refer  to  any  part  of 
the  American  laws,  or  the  treaty  of  the 
6th  February  1778,  between  France  and 
Ameriea,a»  if  they  bad  been  folly  stated. 

British 
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lSff2,       British  flag  and  be  entitled  to  the  interference  of  the  BHtt$k 

Government  if  improperly  molested  by  any  belligerent  power  ? 

BARiNor  Xhe  same  observation  applies  to  the  warranty  of  an  Jmeriean 
Clacctt.  ship,  and  though  the  Mount  Ferif Of»  would,  as  belonging  to  a 
person  not  naturalized  in  America ^  be-  obliged  to  pay  higher 
duties  in  the  ports  of  Jmerica  than  if  she  had  belonged  to  a 
naturalized  subject  of  the  United  States,  she  must  nevertheless 
be  deemed  an  American  ship^  and  as  such  be  entitled  to  the 
same  treatment  from  bdligerent  powers,  and  the  same  proteo 
tion  from  the  American  governmeat  as  any  other  ship  belonging 
to  a  naturalized  subject  of  the  Vnited  States.  The  American 
register  act  is  founded  on  the  same  principle  as  the  British  re- 
gister act,  and  with  a  view  to  municipal  regulations  merely* 
The  terms  of  the  American  navigatioa  aei-  are,  that  ships  not 
registered  shall  not  **  be  denominate  and  deemed  ships  or  ves- 
*'  sels  of  the  United  States^  entitled  to  .the  benefits  and  privi* 
"  leges  appertaining  to  suph  ships  or  vessels*''  The  latter  part 
of  the  sentence  sufficiently  explains  the  former^  viz.  that  th^ 
shall  not  be  deemed  'ships  of  tli^  United  States,  with  a  view  to 
particular  privil^es  in  the  United  States,  though  with  aviewte 
national  privileges  as  agaioBt  the  rest  of  the  world  they  remain 
as  before  that  act;  This  is  further  explained  by  the  fact  tfaatships 
of  the  United  States  pay  a  duty  inwards  of  only  six  cents  per  ton, 
while  ships  not  of  the  United  States^aj  insomecases  ten,  in  some 
thirty eentsper ton.  Inaddition to whichitmay beobsefyed,thatby 
the  Americani  ndvigalioaacl,  if  the  property  of  a  ship  be  altered  she 
must  be  registered  anew,  otherwise  the  ship  shall  cease  to  be 
deemed  a  vessel  of  the  United  States,  and  also  that  if  the  change 
of  the  master  be  not  reported  the  register  is  void.  Now  suppose 
such  a  ship  built  within  the  United  States,  and  owned  by  a. 
naturalized  subject  of  the  United  States ;  would  she  from  the 
moment  she  Incurred  the  forfeiture  of  her  registry  cease  to  be 
an  American  ship,  and  entitled  to  the  protection  of  the  Ameri- 
can government  i  Though  she  ceases  to  be  an  American  ship 
for. certain  purposes,  it  is  most  clear  she  does  not  become  a 
ship  of  any  other  nation.  An  American  subject  is  only  thus  fat 
distinguishable  from  an  American  citizen,  that  the  latter  is  en- 
titled to  privileges  which  the  former  is  not :  but  both  are  equally 
entitled  to  the  protection  of  the  American  government.  Had  > 
America  been  at  war  with  France,  and  Great  Britain  at  peace  with 
her,  the  Mount  Vernon  would  have  been  a  subject  of  prize  to 

the 


IN    THE  FORTY-BECOND  YeAR   OF   GEORGE  III. 


Wt 


the  cniisers  of  France,  notwithstanding  her  owner  was  not  a  no*: 
turalized  subject  of  the  United  Staies,.  and  the  JBrt/ui 'govern'-, 
ment  could  not  have  interfered  in  his;favour,  nor  could. die  have 
been  warranted  British^  for  the  domicile  of  her  owner  would 
have  falsified  such  a  warranty.  The  converse  xyf  the  present  case 
was  decided  by  Lord  Kenyan  in  tKecase  of  Tabtn  v.  Beudelaek^}, 
Though  part  of  the  treaty  between  jdmerica  and  France,  re- 
quires that  a  ship,  in  order  to  be  deemed  an  American  ship  as 
between  the  two  powers,  shall  be  registered  according  to  the> 


(d)  To^i^s  V.  Bendelack.  Sittinfla  after 
Triuihf  Terra  1801,  coram  Lord  Kenuon, 
GuUdhaU. 

This  was  an  action  on  a  policy  of  in- 
surance on  the  freight  of  the  ship  Frank- 
lint  wan&nted  American,  at  and  from 
Liverpool  to  Naples  or  Sicily,  with  leave 
todiifcharge  at  Leghorn,  **rhe  policy  was 
dated  the  S9th  of  December  1800.  Ic 
oppeared  that  tiie  Plaintiff'  was  an  Ame- 
rican boru,  had  resided  in  America,  and 
had  been  employed  in  navigating  vessels 
between  this  country  and  America  ;  that 
iraving  married  in  Liverpool,  he  had, 
from  the  year  1797,  occopied  a  bouse  • 
there*  in  which  his  wife  and  qhildren  re- 
sided ;  that  since  that  time  he  had  once 
or  twice  navigated  a  ship  from  LivirpooL 
to  America,  and  back  again,  but  that 
durin^tln^  last  war  he  had  never  been  out 
o£  England,  bat  had  etnployed  otheit  to 
navigate  his  vessels  to  America  and  else- 
where, his  family  constantly  residing  at 
Liverpool ;  that  in  October  1800,  he  had 
purchased  ihe 'Franklin,  Mhichwas  an 
i4mmcan  ship,  and  regularly  documented 
as  such  from  her  owner,  who  was  an 
American,  and  had  brought  her  over  from 
America;  and  that  when  the  Toy  age  to 
which  the  policy  related  should  be  com- 
pleted, the  PiaintiflT  intended  to  return 
in  her  with  his  family  to  America,  The 
action  was  brought  in  couseqaeuce  of  a 
loss  by  capture. 

For  the  Defendant  it  was  objected  that 
the  warranty  bad  not  been  complied  with, 
iiiasronch  as.  the  Plaintiff  was  residing 
under  and  entitled  to  the  protection  of 
Great  Britain,  and  had  no  right  to  set  up 
his  priviieces  a<  a  f  itizea  of  America 
agahist  the  belligerent  powers.. 

For  the  Plaintiff  it  was  insisted  that 
his  residence  here  was  merely  temporary, 


that  lie  liad  tlie  .animut  rtvertendif  and 
was  therefore  entitled  to  warranties  ship 
American, 

Lord  JTmyon  Ch.  J.  Wliether  the 
Plaintiff  has*  the  intention  of  returning  to 
America  or  not  at  a  futove  period  caiiiiot 
affect  the  present  question.  In  the  policy 
he  hus  warranted  the  ship  Frait^tn  to  be 
American  ;  from  which  watmnty  the  un- 
derwriters collected  that  she  was  entitled 
to  the  privileges  of  an  American  ship. 
But  whether  the  stup'btt  tntitled  to  those 
privileges  or  not  does  not  depend  merely 
upon  her  owner  being  an  American  bom. 
Persons  raiding  in  this  eountry«  reapii^g 
the  advantages  of  the  trade  of  this  coun* 
try,  and  contributing  to  the  well-being 
ol  this  coimtrj«  must  for  the  purposes  of 
trade  be  considered  as  belonging  to  this 
country.  By  the  Uw  of  nations,  there- 
fore, the  property  of  such  a  person  is 
liable  to  capture  by  belligerents,  on  the 
ground  of  such  property  belonging  to  a 
subject  of  this  country.  That  rule  of  law 
was  acted  upon  in  the  Saint  Euttatia 
cases  at  the  Cockpit,  when  Lord  Cam- 
den, atkd  some  of  the  greatest  persons 
that  ever  adorned  the  law  of  thi8COuntr3s 
presided  there.  In  the  case  of  the  Ai/^ 
gonaitt  *,  though  we  were  o(  opinion  that 
Collett  being  a  native  of  this  country, 
could  not  put  off  his  allegiance  to  it,  but  ■ 
might  be  guilty  of  high  treason  against 
the  state,  yet  we  thooght  that  being  do- 
miciled in  ilmenco  he  was  entitled  to  the 
privileges  of  an  American, — ^The  Plaintiff 
was  nonsuited. 

The  Attorney  General  (Lau),  EnJane, 
Park,  aud  Gaselee,  for  the  Plaintiff. 

Garrow  and  Gibht  for  the  Defendant. 


*  Wilson  V.  MurryaU,  8  T.  R.  31.  also  ante,  voK  i.  p.  430. 
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1802.       proYbbns  of  the  American  naTigation  act,  yet  the  question  be- 

tween  the  parties  to  this  action  must  be  decided  by  reference  to 

Bi^Bmo  the  general  law  of  nations,  according  to  which  the  warranty  that 
Clagitt.  the  Mount  Vernon  was  American  has  been  complied  with.  As 
to  the  2d  objection,  that  the  Mount  Vernon  was  not  navigated 
according  to  the  laws  of  America^  the  captain  being  a  Portn- 
gueze,  whereas  he  ought  to  have  been  a  citizen  of  the  Vnited 
States,  both  the  fact  and  the  conclusion  drawn  from  that  fact  may 
be  denied.  The  fact  is  collected  from  the  sentence  of  condemna- 
tion ;  whereas  that  sentence  only  says  that  the  captain  was  a  Por- 
tugueze  without  a  certificate  of  his  naturalization.  By  the  laws 
of  the  United  States,  previous  to  the  act  passed  in  1795,  any 
person  who  had  resided  in  America  for  two  years  was  entitled  to 
be  naturalized.  Now  the  sentence  does  not  allege  that  he  was 
not  a  citizen  of  America,  but  merely  that  he  had  not  about  bim 
at  the  time  of  Ihe  capture  the  evidence  of  his  being  a  citizen. 
But  the  treaty  between  America  and  France  does  not  require  that 
a  foreigner  who  has  acquired  a  citizenship  in  America  should 
carry  about  him  the  certificate  of  his  naturalization ;  nor  indeed, 
as  between  the  two  powers^  is  it  necessary  that  the  captain 
should  be  an  Jfmertoin  citizen,  though  in  consequence  of  his  not 
being  so  the  ship  is  not  entitled  to  the  municipal  privileges  of  a 
ship  of  the  United  States.  [  Heath  J.  By  the  25th  articla  of  the 
treaty,  the  passport  is  to  express  the  name  and  place  of  habita- 
tion of  the  master  and  commander  of  the  ship.  Now  in  the  pass- 
port stated  in  the  case,  though  the  name  of  the  master  and  com- 
mander is  mentioned,  his  place  of  habitation  does  not  seem  to  be 
stated ;  for  the  words,  ^*  of  the  town  of  Philadelphia,**  immedi- 
ately follow  the  name  of  the  ship,  and  seem  descriptive  of  the 
port  to  which  she  belongs.]  Bolh  the  terms  and  the  spirit  of  the 
treaty  are  satisfied  if  any  part  of  the  passport  express  the  place 
of  habitation  of  the  commander.  Indeed  the  words  '*  of  the  town 
o{  Philadelphia,**  clearly  refer  to  the  captain  and  not  to  the  ship, 
for  in  the  printed  copy  of  the  passport,  the  blank  left  for  the 
name  of  the  captain  is  not  sufficiently  large  to  introduce  his  place 
of  habitation  also,  and  then  after  the  description  of  him  as  ''mas- 
ter or  commander,"  is  left  another  blank,  large  enough  for  the 
introduction  of  the  name  of  tlie  ship  and  the  place  of  the  mas- 
ter's habitation.  Nor  does  the  treaty  require  that  the  particular 
port  to  which  the  ship  belongs  should  be  expressed.  The  Court 
therefore  will  rather  apply  the  deseription  to  the  master,  such  de- 
scription 
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scription  of  him  being  necessary  to  be  inserted,  than  to  the  ship        1802. 

which  need  not  be  so  described.    Probably  every  passport  which      

has  been  filled  np  since  the  treaty  between  Jmerica  and  France  ^^^^"^ 
has  been  filled  up  in  the  same  way  as  this,  and  therefore  it  should  Claoett« 
rather  be  construed  by  usage  than  the  nicety  of  a  strict  gram- 
marian. The  dd  objection  taken  is,  that  the  passport  has  not 
truly  described  the  destination  of  the  ship.  It  is  necessary  to 
observe,  that  by  the  treaty  it  is  not  required  that  the  passport 
'should  express  the  place  of  destination,  but  that  the  certificate 
of  clearance  should  express  it.  Now  it  is  stated  in  the  case  that 
the  MouiU  Femon  had  "  the  usual  documents  taken  out  by 
American  ships;"  it  must  be  presumed  therefore  that  her  certifi- 
cate of  clearance  was  regular.  It  is  only  incumbent  on  me  to 
contend  that  the  destination  of  the  ship  stated  in  the  passport 
was  introduced  bon&fide^  and  not  with  a  view  to  mislead  the 
cruisers  of  the  belligerent  powers.  It  happened  that  when  the 
ship  sailed,  port  of  her  cargo  was  not  admissible  into  the  ports 
of  Great  Britain ^  and  if  that  inadmissibility  had  continued  to  the 
time  of  her  arrival  at  Cowes,  Hamburgh,  would  have  been  the 
market  to  which  she  would  have  gone.  At  the  time  of  her  sail- 
ing therefore  her  port  of  discharge  was  not  decided  upon,  but 
was  left  to  the  discretion  of  the  house  of  Baring  and  Co.  Pre- 
vious to  her  arrival  at  Cowes^  an  act  of  parliament  had  passed 
allowing  the  importation  of  the  commodity  before  prohibited, 
provided  an  order  of  council  could  be  obtained  for  that  purpose; 
whereupon  the  house  of  Baring  and  Co.  decided  that  London 
should  be  her  port  of  discharge.  HtUnburgh  therefore  being  the 
most  probable  place  of  destination  at  the  time  she  sailed  on  her 
voyage,  that  place  was  mentioned  in  the  passport  as  her  place 
of  destination.  The  spirit  of  the  treaty  must  be  held  only  to  re- 
quire an  American  to  state  the  place  of  destination  of  the  ship  to 
the  best  of  his  knowledge  and  belief,  or  he  would  be  excluded 
from  sailing  upon  any  voyage  with  a  cargo,  the  destination  of 
which  was  not  unalterably  fixed.  [Here  he  was  proceeding  to 
observe,  that  in  the  French  copy  of  the  treaty  between  America 
and  France^  in  which  language  it  was  originally  drawn,  and  which 
in  case  of  dispute  was  to  bind,  no  mention  was  made  of  the  pass- 
port or  certificate,  or  any  of  the  papers  specifying  the  place  to 
which  the  ship  was  destined,  but  only  the  place  from  whence  she 
sailed  ;  but  the  Court  held  him  precluded  from  referring  to  the 
French  copy  in  contradiction  to  that  translation  which  had  by 
agreement  been  introduced  upon  the  case.] 

VOL.  III.  p  Best 
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1802.  ^^  Serjt.  conird.  The  Movnt  Vernon  being  vaorraiited  to  be 

an  Amtruuu  ship,  must  in  every  sense  of  that  description  be 
coQipletely  Amerkan^  and  be  furnished  with  all  the  documents 
of  an  American  ship,  or  the  warranty  is  not  fulfilled.  It  is  not 
necessary  to  deny  as  a  general  propo8ition»  that  for  the  purposea 
of  trade  a  man  must  be  considered  to  be  of  that  oonntry  where 
be  happens  to  be  do^iiciled.  But  to  diat  general  propositioa 
must  be  added  this  qualification,  that  the  univwsal  practiee  of 
nations  on  this  point  may  be  varied  by  the  particular  regulations 
of  any  individual  state,  a&far  as  respects  that  state,  and  thesub* 
jeots  of  that  state.  Every  nation  has  a  right  to  say  upon  what 
terms  foreigners  shall  be  allowed  to  be  naturalized  among  tbem» 
or  otherwise  become  entitled  to  the  protection  of  the  state ;  and 
they  have  a  right  also  to  direct  that  the  property  as  well  as  the 
persons  of  foreigoera  coming  to  reside  amongst  them,  shali  have 
complied  with  certain  stipulated  fonns  before  it  shall  be  deemed 
to  be  the  property  of  the  member  of  such  a  state.  Upon  this  prin- 
c^le  America  has  acted;  she  found  that  her  population  was  ra- 
pidly increasing  by  the  influx  of  foreigners,  and  that  numbers 
were  aiming  at  a  participation  of  that  commerce  which  she  by 
her  neutrality  had  protected  during  the  war.  This  gave  rise  to 
the  naturalization  actj  and  till  a  foreigner  has  complied  with  the 
requisites  of  that  act  he  cannot  claim  any  of  the  privileges  of  a 
citiasen  of  the  Uaited  States*  On  ike  same  principle  also  pro- 
ceeds the  American  navigation  act,  declaring  that  no  ship  shall 
be  denominated  and  deemed  a  ship  of  the  United  States,  and  en- 
titled to  the  benefits  and  privileges  appertaining  to  such  shqps 
unless  registered,  and  that^he  shall  not  eiyoy  the  same  longer 
than  she  shall  continue  to  be  wholly  owned  and  commanded  by 
i|  citizen  of  the  United  States,  The  legislature  of  itfmmca  there- 
fore has  decided  what  ship  answers  the  description  of  the  war- 
ranty contained  in  this  policy,  and  it  is  perfectly  clear  thai  the 
Mount  Vernon  was  not  that  kind  of  ship  to  which  alone  the 
American  government  had  extended  the  privileges  of  American 
protection.  Had  the  legislature  of  Amerijca  meant  to  confer 
upon  the  ships  belonging  to  the  citizens  of  that  country  nothing 
more  than  certaia  advantages  in  the  payment  of  duties,  that 
meaning  would  have  been  particularly  expressed.  The  terms  of 
the  act  exclude  ships  not  complying  with  the  provisions  of  the 
act  from  all  privileges,  and  certainly  not  the  least  valuable  privi- 
lege conferred  by  a  neutral  state  is  that  of  being  exempted  from 
the  calamities  of  war.  It  appears  indeed  that  the  Mount  Vernon 

had 
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had  DO  sooner  cleaned  the  Delaware  than  she  was  captured  by        1802* 

the  French  privateer,  who,  aware  that  she  was  not  American  pro- 

perty,  watched  her  departure.  Nor  is  there  any  weight  in  the  ^^'^"'o 
argument  that  if  this  ship  could  not  be  warranted  American,  she  Claoett. 
eould  not  be  warranted  of  any  other  nation ;  for  it  does  not  follow 
that  because  a  man  by  his  conduct  forfeits  his  rights  as  a  subject 
of  one  country,  he  therefore  necessarily  and  eo  inUanti  acquires 
rights  as  a  subject  of  some  other  country.  The  sentence  of  con- 
demnation completely  supports  the  second  objection,  viz,  that 
the  captain  was  not  a  citizen  of  t\^  United  States ;  for^  after 
alleging  among  the  reasons  of  condemnation,  "  the  captain  being 
a  Portygueze  without  a  certificate  of  his  naturalization/'  it  pro- 
eeeds  ia  the  adjudicating  part  to  condenm  after  *'  a  Prions  exa- 
mination," (that  is,  of  all  the  facts  previously  alleged)  ''the 
ship  Mount  Vernon,  captain  George  Dominica^  Portugueze** 
Consistently  therefore  with  all  the  decisions  upon  the  effect  of 
foreign  sentences,  and  particularly  with  the  doctrine  lately  laid 
down  at  the  Cockpit  in  the  case  otKindersley  v.  C/tase,  Park, 
963,  (o)ed.  S.  it  is  not  competent  to  the  Plaintiffs  to  dispute  the 
fiiet  of  the  captain  being  a  Portngueze.  For  if  a  sentence  state 
several  facts  sufficient  to  legalize  condemnatbn,  and  then  pro- 
ceed to  condemn  generally,  the  facts  stated  in  the  sentence  are 
conclusive  and  cannot  be  controverted*  But  in  this  case  the 
court  have  alleged  in  the  adjudicating  part  of  the  sentence  that 
the  captain  was  a  Portnguezey  which  precludes  any  argument 
upon  the  point.  It  is  observable  also,  that  the  title  of  the  sen- 
tence of  condemnation  is  not  of  an  American  ship,  but  "  of  the 
English  ship  Mount  Vernon.''  But  thirdly,  the  ship's  papers 
aire  not  such  as  the  treaty  between  America  and  France  requires ; 
oonsequently  in  that  respect  the  warranty  is  not  fulfilled.  The 
observation  made  by  Mr.  Jhistice  Heath  on  the  defect  of  the 
passport  in  not  stating  the  place  of  habitation  of  the  master,  is 
of  itself  a  sufficient  bar  to  the  Plaintiff's  recovery;  for  it  is  im- 
possible to  apply  to  him  the  words  "  of  the  town  of  Pkiladeh 
phia,^'  without  applying  also  to  him  the  words  "  424  tons  bur- 
then," which  immediately  follow.  This  omission  possibly  weighed 
nrachwith  the  French  court  in  coming  to  the  conclusion  that  he 
was  not  an  American.  But  independent  of  this  objection,  it 
appears  that  the  destination  of  the  ship  is  not  truly  described  in 
the  passport.  The  destination  stated  in  the  passport  is  "  Jdam- 
burgh  ;^  the  destination  found  upon  the  case  is  "  Cowes  and  a 
market,"  subject  to  the  direction  of  the  Plaintifis.  The  vari- 
ance between  the  two  descriptions  is  most  evident,  and  with 

P  2  a  view 
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1803.  a  view  to  a  compliatice  with  the  treaty  most  important ;  the  ship 
having  been  represented  as  proceeding  to  a  neutral  port,  when  in 
fact  she  was  proceeding  to  the  port  of  a  belligerent.  It  is  not 
necessary  to  insist  that  this  would  have  been  good  ground  of  con- 
demnation, for  if  it  would  have  justified  detention  only»  the  un- 
derwriter is  discharged.  Rich  v.  Parker,  7  T.  U.  705.  If  it  be 
argued  that  the  passport  need  not  have  noticed  her  destination, 
and  that  possibly  her  certificate  of  clearance  is  correct  in  the 
statement  of  the  destination,  still  there  must  in  that  case  be  a  dis- 
cordancy among  the  ship's  papers,  which  of  itself  would  induce 
the  cruisers  of  Frtince  to  detain  her  for  examination.  Indeed  if 
such  be  the  case,  that  bonafidet  which  has  been  urged  as  a  justi- 
fication of  the  description  must  be  abandoned;  for  if  her  certifir* 
cate  state  her  real  voyage,  and  her  passport  some  other  voyage, 
it  is  clear  that  the  latter  description  was  not  introduced  because 
her  destination  was  not  decided  upon  at  the  time  of  her  sailing, 
but  with  a  view  to  deceive  the  belligerent  powers. 

Bayley,  in  reply,  observed,  that  whatever  the  title  of  the  sen- 
tence might  be,  the  sentence  itself  did  not  profess  to  condemn  on 
the  ground  of  the  Mount  Fernon  being  an  English  ship,  and 
therefore  the  title  could  have  no  efifect  whatever.  He  added, 
that  the  fifth  reason  stated  in  the  sentence  nearly  amounted  to  a 
declaration  of  war  with  America,  and  evidenced  most  strongly 
that  she  Was  condemned  for  being  an  American :  the  United 
States  having  at  that  time  displeased  France  by  their  trea:ty 

with  Great  Britain. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord'ALVANLEY  Ch.  J.  who,  after  stating  the  case,  proceeded 
thus :  The  first  class  of  objections  to  the  Plaintiff's  recovery  in 
this  case  which  I  shall  consider,  arises  from  the  supposed  non- 
compliance with  the  treaty  between  America  and  France.  That 
treaty  requires  that  in  case  either  of  the  parties  to  the  treaty  shall 
be  engaged  in  war,  the  ships  and  vessels  belonging  to  the  subjects 
or  people  of  the  other  must  be  furnished  with  a  sea-letter  or  pass* 
port  expressing  the  name,  property,  and  bulk  of  the  ship,  and  also 
the  name  and  place  of  habitation  of  the  master  or  commander  of 
the  ship.  Now  in  the  passport  stated  in  this  case,  the  name  of  the 
master  b  undoubtedly  set  forth ;  but  I  think  it  would  be  a  strange 
perversion  of  the  construction  of  language  to  hold  that  the  words 
**  of  the  town  of  Philadelphia,*'  which  immediately  follow  the 
name  of  the  ship,  are  applicable  to  the  master,  and  descriptive  of 
his  habitation^  abd  not  of  the  port  to  which  the  ship  belonged.    If 

therefore 
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therefore  there  was  not  a  general  admission  that  the  ship,  ''  to-       1802. 
gether  with  the  usual  documents  taken  out  by  Amtrican  ves-      " 
sels/'  had  the  passport  stated,  I  should  have  been  of  opinion  that      ^^  "J"^ 
the  treaty  had  not  in  this  respect  been  8u£Bciently  complied      Claoett. 
withy  but  I  think  from  that  general  admission  we  are  at  liberty 
to  presume  that  she  had  on  board  a  sea-letter,  expressing  the 
name  and  place  of  abode  of  the  master,  and  consequently  that 
in  this  respect  she  did  not  violate  the  treaty  between  America 
and  France.   The  same  presumption  may  also  be  made  in  favour 
of  the  Plaintiffs,  with  respect  to  the  objection  taken,  that  the 
passport  did  not  truly  describe  the  destination  of  the  ship :  for 
though  in  the  passport  it  is  alleged  that  she  was  bound  for 
Hamburgh,  whereas  her  instructions  were  to  go  to  Cowes  and  a 
market,  yet  the  latter  destination  may  possibly  have  appeared 
upon  the  certificate  of  clearance,  which  we  must  suppose  her  to 
have  had  among  the   other  documents  usually  taken  out  by 
Jmerican  vessels.  The  next  consideration  is.  Whether  this  ship 
Yr38  so  owned  and  commanded  as  to  have  entitled  herself  to  the   , 
privileges  of  an  American  ship,  and  thereby  have  complied  with 
tbe  warranty?  It  is  insisted  on  the  part  of  the  Plaintiffs,  that  the 
non-compliance  with  the  regulations  of  the  American  navigation 
act,  although  it  may  deprive  the  owners  of  the  ship  of  certain 
municipal  benefits,  cannot  affect  the  warranty :  for  that  if  the 
owner  be  really  and  bona  fide  a  domiciled  inhabitant  oi  America^ 
his  ship  thereby  becomes  an  Jmerican  ship  within  the  meaning 
of  the  treaty  between  France  and  America.    I  am  very  far  from 
thinking  that  such  is  the  true  construction  of  that  treaty.    The 
words  of  the  navigation  act  are,  that  '*  no  ships  or  vessels  shall 
be  denominated  and  deemed  ships  or  vessels  of  the  United  States, 
and  entitled   to  the  benefits  and  privileges  appertaining  to 
such  ships  or  vessels,  unless  they  comply  with  the  regulations 
of  the  navigation  act."    It  has  been  argued  that  the  Americans 
possibly  may  have  the  same  sort  of  distinction  with  respect  to 
ships  registered  and  not  registered  as  we  have,  and  although 
the  latter  may  not  be  entitled  to  some  particular  municipal  pri- 
vileges, yet  that  they  are  entitled  to  the  protection  of  the 
American  government.    It  does  appear  to  me  however,  that 
the  privilege  of  carrying  the  American  flag  as  a  safe  conduct 
among  belligerent  powers,  is  one  of  those  privileges  intended 
to  be  denied  to  all  ships  but  those  which  have  complied  with 
the  regulations  of  the  American  navigation  act.     It  is  admit- 
ted that  the  owner  of  the  Mount   Vernon  not  having  been 

naturalized 
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1802.       naturalized  in  America,  his  ship  had  not  acquired  the  privileges 

conferred  upon  ships  by  the  navigation  act :  and  I  do  not  percdve 

^  J^  enough  stated  upon  the  case  to  satisfy  me  that  the  French  had  not 
Clacitt.  a  right  to  say  that  they  were  only  obliged  to  respect  as  vessels  of 
the  United  States  those  vessels  which  the  legislature  of  America 
had  resolved  should  exclusively  be  deemed  and  denominated 
vessels  of  the  United  States,  The  next  subject  of  consideration 
in  this  case  is  the  sentence  of  condemnation.  Like  other  French 
sentences  it  states  many  reasons,  but  draws  no  consequences  from 
those  reasons :  and  though  several  facts  are  stated,  as  if  leading 
either  to  the  conclusion  that  the  Mount  Vernon  was  enemies' 
property,  or  that  she  had  not  complied  with  some  conditions  re- 
quisite to  establish  her  claim  to  the  privileges  of  neutrality,  yet 
the  only  conclusion  at  last  drawn  from  these  premises  is,  that  the 
ship  belongs  to  the  captors  as  prize.  If  the  words  prefixed  to 
this  sentence,  viz.  *'  Condemnation  of  the  English  ship  Mount 
Vernon,"  are  to  bedeemed  part  of  the  sentence,  they  are  of  them* 
selves  imperative  upon  us  to  hold  that  the  warranty  has  not  been 
complied  with.  These  wordei  however  are  followed  by  this  ex- 
pression, "Extract  from  the  books  of  tibe  office  of  the  provisional 
tribunal  respecting  prizes  established  in  Saint  Domingo,**  and 
then  the  sentence  is  stated  at  length.  It  has  been  argued  that 
the  fourth  reason  stated  in  the  sentence  is  not  a  direct  allegation 
that  the  captain  was  a  Poriugueze,  but  only  that  he  had  not 
about  him  at  the  time  of  the  capture  the  evidence  of  his  having 
been  naturalized.  I  think,  however,  the  allegation  as  it  now 
stands,  coupled  With  what  is  stated  in  the  adjudicating  part  of  the 
sentence,  tiz.  that  **  the  said  ship  MountVernon,  captain  George 
DominicOt  Portugueze,  has  been  duly  and  justly  captured,''  suf- 
ficiently establish  that  he  was  a  Portngueze,  and  not  a  citizen  of 
the  United  States.  Now  I  think  it  was  essential  to  the  character 
of  an  American  ship  that  the  captain  should,  according  to  the  re- 
gulations of  the^^fnertcaii  navigation  act,  have  been  a  citizen  of 
the  United  States.  It  is  umiecessary  for  us  at  this  time  of  day  to 
deliver  any  opinion  respecting  the  admissibility  of  sentences  of 
condemnation,  as  operating  against  the  rights  of  third  persons, 
strangers  to  thesuit.  On  that  point  doubts  have  been  entertained 
by  very  great  authorities:  but  consistently  with  the  case  o(  Hughes 
Y.Comelius{a),  and  a  long  series  of  determinations  in  Westminster^ 
Hall,  we  must  bold  them  to  be  admissible  and  conclusive  between 

(•)  }  Show.  832. 

the 
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the  amired  attd  tiie  niiA^nrr iter,  tridi  respect  to  every  fa&t  which       1802. 

they  profess  to  decide  (a).     If  indeed  it  had  appeared  that  the      •' 

seatetioe  prooe^ed^  not  npea  a  fakifieation  of  the  warranty  con-      Baring 
tained  in  ihe  policy,  but  upon  some  poiitivefegulatiotis  of  France,      Claoett. 
adopted  witlM>iit  the  assent  of  other  mutioM,  and  contrary  to  the 
law  of  nations,  the  assnred  would  still  hare  been  at  liberty  to 
pfDve  his  nentrality.    No  question  can  now  arise  as  to  the  eiFect 
of  such  a  warranty  as  the  present :  for  I  take  it  to  be  completely 
establLAed  by  the  eases  of  BartiH^y  v.  Leteit  {h\  Geyer  v. 
Agmlar  {e\  and  Rich  v.  Parker  (d),  that  if  a  ship  be  warranted 
jimeticMy  she  anst  not  only  belong  to  an  American,  but  must  in 
etery  respect  be  so  documented  as  to  entitle  herself  during  the 
whole  of  her  vojrege  to  the  privileges  of  the  American  flag.     It 
was  <Miee  doubted  indeed  by  Lord  Kenton  in  the  case  of  De  Sauza 
V.  Ewer  {e),  whether  the  mere  fkct  of  condemnation  as  prize  was 
not  of  itself  conclusive  agamst  thewairanty  of  neutrality,  though 
special  grounds  of  condemnation  appeared  upon  the  sentence 
not  warranted  by  the  4aw  of  nations :  for  it  was  considered  that 
a  c<mtrary  doefrine  would  impute  bad  faith  to  the  tribunal  by 
whidi  the  condemnation  was  pronounced ;  and  unless  such  spe- 
cial grounds  af^pear  the  sentence  is  undoubtedly  conclusive. 
AcoOtdingly  in  Sahucci  v.  Woodmass  (/),  where  a  ship  war- 
ranted neutral  was  condemned  as  good  and  lawful  prise,  that 
single  allegation  in  the  sentence  was  deemed  suflScient  to  nega- 
tive file  tteutndit^  of  the  ship,  beoAuse,  as  iio  special  ground  of 
condemnatioti  appeared,-  the  Court  held  themselves  bound  to  sup- 
pose that  it  ptoceeded  upon  the  just  and  lai^ul  ground  of  the 
ship- being  enemies'  properiy%    But  in  Bernardi  v.  Moiteaux  (g) 
the  Comrt  considered  tiie  senlenoe  conclusive  as  to  every  thing 
which  it  professed  to  deeide,  yet  held  themselves  at  liberty  to 
eitamine  whether  the  ground  on  which  the  sentence  proceeded 
a()tualLyftflrified  the  warranty  conti^ned  in  the  policy.  Then  fol* 
lows  a  series  of  authorities  in  wUch  the  Courts  have  determined 
that  if  the  condemnation  does  Hot  plakily  proceed  upon  the 
grouAd  of  enemies*  property>  or  that  of  the  ship  not  having 
complied  with  subsisting  treaties  between  her  own  country  and 
that  of  the  capturing  power,  but  on  the  ground  of  regulations 
arbisrarily  imposed  by  the  latter,  to  which  neither  the  govern- 
ment of  the  captured  ship,   nor  the  other  powers  of  Europe 

(a)  VicU  per  Le  Blanc  J.  6  T.  R.  444.  (e)  Park,  huur.  361. 

(fr)  Park.  Imur,  359.  (/)  Park.  Jntur,  362. 

(c)  7.  T.  R.  681.  {g)  Dong.  574. 
(d)7T.R.705. 

have 
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1802.  ^^^^  ^''^^  made  parties^  snch  a  condemnation  shall  ilot  be  ad* 
mitted  as  conclosiYe  against  the  warranty  of  neutrality.  Sucb 
was  the  doctrine  laid  down  in  Mayne  v.  Walter  (q\  and  con- 
finned  in  the  subsequent  cases  o(  Pollard  v.  Bell  (Jb\  and  Bird 
y.  Jppleton  (c).  The  late  case  of  Price  ▼.  Bell  {d),  is  extremely 
like  the  present,  and  indeed  if  it  w^e  not  for  the  words  ptefixed 
to  the  sentence  in  this  case,  there  would  be  as  much  analogy  as 
possible  between  the  two  cases.  The  sentence  there  proceeded 
upon  much  the  same  ground  as  the  present  sentence :  and  the 
Court  of  King^s  Bench  was  of  opinion  that  there  was  nothing 
sufficiently  conclusive  upon  the  face  of  the  sentence  to  negative 
the  neutrality,  the  condemnation  apparently  proceeding  upon 
reasons  which  were  not  justifiable.  The  last  case  to  which  I 
shall  advert  is  that  oi  Kindertlej/  v.  Chase,  decided  at  the  Cock- 
pit, July  21, 1801,  on  appeal  from  the  Mayor's  Court  at  Ma- 
dras,  and  reported  in  Park's  Insur,  p.  363.  o.  ed.  5.  The  judg- 
ment of  the  Court  was  there  pronounced  by  the  present  Master 
of  the  Rolls,  in  a  very  able  manner,  who,  after  considering  the 
conclusiveness  of  foreign  sentences  upon  warranties  of  neutrality^ 
and  acquiescing  in  most  of  the  principles  laid  down  in  our  courted 
proceeded  to  discuss  the  particular  sentence  upon  which  that 
case  came  before  the  council.  He  there  adopted  a  principle 
most  essential  to  be  attended  te  in  the  construction  of  foreign 
sentences,  namely,  that  the  reasons  stated  in  those  sentences 
are  not  always  to  be  considered  as  of  themselves  the  grounds 
upon  which  the  condemnation  proceeds,  but  as  the  media  of 
proof  from  whence  a  presumption  may  be  drawn  that  the  ship  is 
or  is  not  lawful  prize.  We  are  called  upon  therefore  to  consider 
what  construction  we  ought  to'put  upon  the  sentence  of  condem- 
nation stated  in  this  case.  The  question  will  be.  Whether  on 
the  face  of  that  sentence  sufficient  appears  to  shew  that  the 
Mount  Vernon  was  condemned  by  the  French  court,  not  on  the 
ground  of  her  being  enemies'  property,  but  because  she  had 
contravened  some  arbitrary  edict  of  France,  or  not  conformed  to 
some  regulation  to  which  she  was  not  bound  to  conform ;  or 
whether,  on  the  other  hand,  taking  the  whole  of  the  sentence 
together,  we  are  not  under  the  necessity  of  holding,  as  was 
holden  in  the  case  of  Kindersley  v.  Chase,  that  it  must  be  con- 
strued fairly  in  favour  of  the  underwriters,  and  we  must  con- 
clude that  it  proceeded  on  the  ground  of  the  ship  being  enemies* 
property,  unless  the  contrary  distinctly  appear  ?  In  the  body  of 

(o)  Park.  Insur.  363.  (c)  8  T.  R.  56?; 

(6)  8  T.  ii.43i.  {d)  1  Ktt$t,  66S. 

the 
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the  sentence  there  is  nothing  to  shew  that  it  proceeded  on  the  '  1802. 
want  of  any  particular  document,  or  non-copipliance  with  any  .^ 
particular  edict.  In  every  country  but  our  own,  throwing  papers  BASfno 
overboard  has,  I  believe,  been  holden  to  be  sufficient  cause  of  Clac'btt. 
condemnation ;  though  I  am  not  sure  whether  in  France  that 
rule  has  been  so  laid  down  byway  of  positive  institution,  or  only 
as  a  mode  of  evidence  from  which  the  conclusion  is  to  be  drawn 
that  the  ship  is  enemies'  property.  Indeed  in  England  that  cir- 
cumstance alone  has  often  been  deemed  sufficient  to  warrant  the 
same  conclusion.  Another  reason  stated  in  the  sentence  is,  that 
tiie  crew  ran  away  and  refused  to  be  examined.  Now  we  all 
know  that  by  the  law  of  England,  and  I  believe  by  the  law  of 
nations,  it  is  incumbent  upon  the  crew  of  a  captured  ship  to  sub- 
mit to  examination :  and  if  they  do  not,  every  thing  hostile  may 
be  presumed  against  them.  Nobody  therefore  can  say  that  this 
was  not  one  of  the  grounds  from  which  the  French  court  drew 
the  conclusion  that  the  ship  was  enemies'  property.  Then  comes 
the  last  reason  stated  in  the  sentence,  which  I  confess  has  raised 
considerable  doubts  in  my  mind  as  to  the  propriety  of  the  sen- 
tence. I  did  think  that  notwithstanding  all  the  reasons  previ-  ^ 
ously  stated,  it  might  be  fairly  argued  that  the  sentence  pro* 
ceeded  upon  the  last  reason  only,  and  was  a  declaration  of  war 
against  Jmerica,  considering  Jmerica  as  having  granted  to  Eng- 
land improper  privileges.  If  this  be  so,  the  assured  have  a  right 
to  say  that  the  Mount  Vernon  was  condemned,  not  because  she 
was  not  an  American,  but  because  she  was  an  American.  If  there- 
fore the  title  prefixed  to  this  sentence^  was  not  to  be  considered 
as  part  of  the  sentence,  I  should  very  much  doubt  whether  there 
were  sufficient  on  the  face  of  the  sentence  to  warrant  the  conclu- 
sion that  the  ship  was  condemned  on  the  ground  of  her  being 
English :  but  if  it  be  part  of  the  sentence,  then  the  last  reason 
stated  is  very  material  with  respect  to  the  consideration  whether 
the  ship  were  English  or  not ;  for  it  was  not  unnatural  for  the 
French  court  to  couple  with  the  other  circumstances  stated  in 
the  sentence,  the  favourable  disposition  of  America  towards 
England,  and  the  readiness  to  furnish  the  English  with  such  do- 
cuments as  would  entitle  them  to  the  privileges  of  the  American 
flag.  If  therefore  the  last  reason  be  not  considered  with  reference 
to  the  title,  that  reason  of  itself,  unconnected  with  the  considera- 
tion whether  the  ship  was  English  or  not,  might  be  deemed  the 
real  ground  of  the  condemnation,  and  then  the  underwriters 
would  unquestionably  be  liable.  But  coupling  this  title  with  the 

objections 
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1803*      objections  Ukea  to  the  ship's  {Mtpers,   ttid  the  regufailieM  by 

treaty  between  ^mema  and  France,  and  considering  that  it 

Baiimo  makes  no  difierenoe  whether  the  groand  on  which  tile  slup  was 
CiiAftiTT.  condemned  aj^ar  at  the  beginning  or  the  condwdon  of  the 
sentence,  I  am  of  opinion,  and  my  Brothers  ooncnr  with  me  for 
all  or  some  of  these  reasons,  that  tiie  MoMi  Vermom  was  con- 
demned either  as  not  being  an  American^  or  for  not  having  those 
documents  which  entitled  her  to  the  pritfleges  of  die  Americam 
flag  in  the  court  of  a  belligerent  power,  or  for  the  miMM>ndiiDt  of 
the  eaptaki  and  tfie  crew.  The  poslea  therefore  must  he  deli- 
vered to  the  Defendant. 
Per  Curiam,  Postea  to  the  Defaodanl. 


BND   OP   TRINITY   TERM. 


CASES  j^ 

ARGUED  AND  DETERMINED 

IN 

THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCHEQUER  CHAMBER, 

IN 

Michaelmas  Term, 

In  the  Forty-third  Year  of  the  Reign  of  Georgb  lit. 


Smith  and  Another,  Assignees  of  J.  S.  a  Bankrupt,       jyr«o.  mK 

V.  Barclay. 

'T'his  was  an  application  to  the  Court  to  discbarge  the  Defen-  In  nn  action  by 
dant  out  of  custody  on  his  entering  a  common  appearance,  of\  bal^opt, 
the  affidavit  to  hold  to  bail  being  made  by  the  bankrupt,  and  ^\ '» "^^ '"™" 
stating  a  commission  to  have  issued  against  himself,  under  which  bankrupt  to 
the  Plaintiffs  were  appointed  assieniees.  and  that  the  Defendant  ncg«t»ve**w»- 

1  1^1.11^1  i  11  t  der  in  Bank 

was  justly  and  truly  indebted  to  them,  "  and  that  no  tender  or  notciuitbeal^ 
offer  had  been  made  to  pay  the  said  debt,  or  any  part  thereof,  in  f^fjlj***  ^^ 
or  by  any  notes  of  the  Grovemor  and  Company  of  the  Bank  of 
England,  expressed  to  be  payable  on  demand." 

Baj/ky  Serjt.,  objected  to  this  affidavit  as  being  made  by  the 
bankrupt,  who  could  not  take  upon  himself  expressly  to  nega- 
tive a  tender  which  might  have  been  made  to  his  assignees.  He 
cited  Stniih  v.  Tif$otf,  ante,  vol.  2.  p.  339. 

Best 
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1802.  Best  Serjt.  contrd,  submitted  that  the  assignees  ought  not  to 

be  called  upoa  to  make  an  affidavit,  and  referred  to  Lawson  v. 

Sm^ith       M'Donald,  ante,  vol.  2.  p.  590.  where  the  Court  did  not  call 
Barclay,     upon  the  clerk  of  the  peace,  in  whom  the  estate  of  an  insolvent 
had  been  vested,  and  in  whose  name  an  action  was  commenced, 
to  negative  the  tender. 

The  Coart  held  the  affidavit  insufficient,  and  made  the 

Rule  absolute,  (a) 

(a)  See  Perqf  v.  PoweU,  ante',  p.  6.  and  n.  (a),  p.  7. 


Nw.isih.         WiLKiNs  V.  Mary  Wetheiiill  and  Charlotte 

COUTTS. 

Ifa  feme  co-  ^T*His  was  an  application  to  the  Court,  calling  on  the  Plaintiff 

in  exwmlon'^  to  shew  cause  why  the  judgment  signed  in  this  case  against 

under  a  war-  Charlotte  Cotitts,  ouc  of  the  Defendants,  and  the  writ  of  execn- 

giJen  iTy^her  M  ^^°  thereou,  should  not  be  set  aside  for  irregularity,  and  thesum 

a  feme  sole,  of  42/.  17s.  6d.  levied  thereon,  be  restored  to  her. 

not  dUcha7ge  ^^^  ground  of  this  application  was,  that  the  judgment  was 

her  on  a  &uni-  entered  up  on  a  warrant  of  attorney  given  by  Cliarlotte  Couits 

mary^app  ica-  j^jj^^jy  ^|jj  jjjifary  fVetkerUl,  the  other  Defendant,  the  former 

being  a  feme  covert  at  the  time  when  the  warrant  was  given.  It 
appeared  from  the  affidavits  that  Mary  fVetherill,  who  was  a 
widow  and  the  mother  of  Charlotte  Coutts,  having  been  arrested 
for  a  debt,  the  latter  joined  with  her  in  a  warrant  of  attorney  to 
confess  judgment,  in  order  to  obtain  her  mother's  discharge ; 
that  the  Plaintiff  was  not  apprized  that  Charlotte  Coutts  was  a 
feme  covert :  and  that  having  entered  up  judgment  on  the  war- 
rant of  attorney,  Charlotte  Coutts  was  taken  in  execution,  where- 
upon her  husband  paid  the  debt. 

Praed  Serjt.,  being  called  upon  to  support  the  rule,  contended 
that  Charlotte  Coutts  being  a  feme  covert,  her  deed  was  abso- 
lutely void :  and  he  cited  the  case  of  Saunderson  v.  Marr,  1  H. 
BL  75.  where  the  Court  set  aside  a  judgment  on  a  warrant  of 
attorney  given  by  an  infant,  though  he  had  promised  not  to  take 
advantage  of  his  infancy. 

The  Court  said  it  was  very  evident  that  the  case  of  Saunderson  v. 
Marr,  proceeded  on  the  ground  of  the  Plaintiff  being  apprised 

*  Bat  see  Collhu  ▼.  Rowed,  1  N.  R.  5-ft. 

that 
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that  the  Defendant  was  an  infant  at  the  time  that  he  gave  the 

warrant  of  attorney,  whereas  in  this  case  the  Plaintiff  was  not      

apprised  that  Charlotte  Coults  was  a/«iie  awert  at  the  time  the      ^»^|^»"» 
warrant  of  attorney  was  given.    They  observed  that  it  had  been   WtTB«BitL. 
repeatedly  decided  that  the  Courts  would  not  assist  tifeme  co- 
vert in  a  summary  way  who  obtained  credit  by  acting  as  tifeme 
sole  {a) :  and  that  Charlotte  Coutts  therefore  must  resort  to  her 

writ  of  error. 

^  Rule  discharged,  (fi) 


(a)  See  De  Gailhn  ▼.  UAigU,  ante, 
vol.  1.  p.  8.  and  tlie  note  to  Umt  case. 
Also  Peamm  v.  MeaJon,  2  BL  903.  Par- 
ttidge  ▼.  CUtrlc,  5  T,  R.  194.  and  Wa- 
ten  y.Smth,  6  T,  R.  451.  But  where 
a  feme'cuTert  obtained  credit  opon  a  mis- 
taken misrepresentation  that  her  hus- 
band was  dead,  the  Court  of  K.  B.  dis- 


charged  her  txfion  common  bail,  becaase 
no  fraud  was  intended.  Pitt  v.  Thomp- 
son, 1  East,  16.  A nd  the  same  was  done 
in  March  y,  CapelU,  where  the  husband 
was  abroad,  though  upon  terms  of  sepa- 
ration. Id,  p.  17. 
(fr>  See  also  MaeUan  t.  DwgloM,  ante, 

p.  Its.    • 


PiGOTT  and  Anothers  v.  Trustk. 


Nov.  16th. 


'T^HIS  was  an  application  calling  upon  the  Plaintiffs  to  shew  J^Ji,^g^5kln 

cause  why  the  assignment  of  the  bail  bond  and  the  proceed-  an  assignment 

ings  thereon  (if  any  had  been  had)»  should  not  be  set  aside  for  ^hUe^eac^" 

irregularity.  The  application  was  made  on  the  behalf  of  the  bail  tion  is  pending, 

on  affidamt  stating,  that  the  action  was  commenced  against  the  f/after  tbe^" 

Defendant  so  long  ago  as  the  8th  June  1801 ;  that  the  bail-bond  cause  b  out  of 

was  immediately  given  to  the  sheriffs  of  London ;  that  shortly  ^iiig.  can^ 

after  this  an  arrangement  between  the  parties  took  place ;  and  J?®*.^  **i^*** 

that  the  bail  never  heard  any  thing  more  of  the  action  until  the  Bat*i^  Court 

6th  of  October  last,  when  they  were  served  with  process  at  the  ^'"  ^.  ^^'^^^ 

suit  ,of  the  Plaintiffs,  as  assignees  of  the  sheriff.    It  was  also  happean^at 

sworn  that  no  declaration  was  filed  either  in  the  term  in  which  Ji»«  ™>»"ff 

-  .  ,  .      1      ««.  t      1  ^11  has  been  guilty 

the  action  was  commenced,  or  m  the  Michaelmas  term  follow-  of  laches.* 
ing ;  ai^  also  that  no  rule  for  time  to  declare  was  obtained  either 
in  the  said  Michaelmas  term,  or  in  Hilary  term  following.  On 
the  part  of  the  Plaintiffs,  it  was  sworn  that  in  Trinity  term  1801, 
bail  above  not  being  put  in  within  due  time,  they  took  an  assign- 
ment of  the  bail-bond,  on  which  they  were  now  proceeding. 

Bay  ley  Serjt.  shewed  cause,  and  insisted  that  the  Plaintiffs  were 
perfectly  regular  in  their  proceedings,  for  that  having  taken  an 


•  And  see  CoUctt  t.  Biand,  4  Taunt  715.   DUckett  ▼.  foUelt,  S  Price,  S57— 260.1 

assignment 
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1802.      assignment  of  tke  bait-bond  in  Trinity  term  1801,  while  the  ae- 

tion  was  pending  in  the  conrt,  they  had  therebj  acquired  a  right 

PtooTT      ^f  action  under  the  statute,  and  consequently  were  entitled  to 

TiiusTE.     proceed.     He  observed  that  on  this  g^outtd  ibe  ease  wasdistin- 

gnishable  from  that  of  Spmrrom  ▼.  Naff  lor,  2  Bl.  876.  where  the 

Court  stayed  proceedings  on  a  bail-bend  which  had  been  assigned 

after  the  cause  was  out  of  court. 

Shepherd  Seijt.  in  support  of  the  rule,  argued  that  the  circam- 
stance  of  having  taken  the  assignment  within  due  time  could 
makje  no  difierenoe#  as  the  Plaintiffs  had  omitted  to  proceed 
within  due  time ;  and  that  if  a  contrary  practice  were  to  prevail, 
the  bail  would  be  liable  at  any  indefinite  period,  though  they 
had  been  induced  by  the  laches  of  the  Plaintiff  to  suppose  the 
quAstioQ  completely  at  an  end,  and  had  been  thereby  deprived 
of  the  opportunity  of  applying  to  the  Court  for  leave  to  put  in 
bail  above  upon  terms,  or  of  rendering  the  Defendant.  He  ob- 
served that  the  reason  why  the  aetion  on  the  bail  bond  must  be 
brought  in  the  court  where  the  original  action  was  commenced, 
is,  that  the  Court  may  be  able  to  regulate  proceedings  upon  the 
bail-bond  in  such  a  way  as  to  do  justice  to  the  parties ;  and  that 
the  ground  upon  which  the  Court  proceeded  in  Sparrow  v.  Nay- 
lor  was,  that  as  soon  as  the  cause  is  out  of  court,  the  Court 
ceases  to  have  jurisdiction  over  the  bail-bond. 

The  Couri  were  of  opinion  that  the  present  rule  could  not  be 
supported,  it  being  moved  on  the  ground  of  irregularity :  for  the 
assignment  having  been  taken  in  due  form^  the  Plaintiffs  were 
perfectly  regular  in  their  proceedings.  They  said  that  this  case 
differed  essentially  from  that  of  Sparrow  v.  Naj/lor,  because  the 
assignment  ia  that  case  having  been  taken  after  the  cause  was 
out  of  court»  was  a  mere  nullity  (a),  whereas  here  the  assign 
ment  having  been  taken  within  time,  the  Plaintiffs  so  far  were 
right.  They  added,  however,  that  both  cases  were  pregnant 
with  the  same  inconvenience,  and  if  the  bail  applied  to  the  equi- 
table jurisdiction  of  the  Court,  they  should  find  no  difficulty  in 
staying  the  proceedings  on  the  bail-bond  in  this  and  in  all  other 
cases  where  it  should  appear  that  the  Plaintiffs  had  by  their  neg- 
lect forfeited  their  claim  to  institute  proceedings  against  the  bail. 

Rule  discharged. 

^  (a)llie  words  of  4  Anne,  c.  16,  s.  20.        action  or  suit,  or  his  lawful  attorney  shall 

are  *'  tlie  sheriff  or  other  uOicer  at  i  lie  re-       asstgn/'  &c. 
quest  and  costs  of  the  Plaintilt'tu  sur/i 
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RaTCLIFFE   *0.  BeRTON.  Wiwr.  leth. 

TpRESPASS  for  breaking  and  entering  the  dwelling-house  of  ^^^Jjottcer 

the  Plaintiff,  and  making  a  great  noise  and  disturbance,  acting  ander 
&c.  there,  and  forcing  and  breaking  open«  breaking  to  pieces,  ^^  ?u*afv* 
damaging  and  spoiling  the  doors  and  windows  and  the  locks,  breaking  the 
bolts,  bars,  stales,  and  hinges  thereto  affixed-  ^cfelJd-''^ 

Plea  as  to  the  su^^sed  trespasses,  that  before  the  said  time  aofshoufe, 
when,  &ci.  a  writ  of  alias  latitat  issued  out  of  the  King's  Bench^  TO^UiereL^t 
directed  to  the  sheriffs  of  London,  by  which  they  were  com-  the  time.  But 
manded  to  take  the  Plaintiff,  if  he  should  be  found  in  their  Ih/officc^^Sust 
bailiwick,  and  safely  keep  him,  &c.  so  that,  Sec.;  that  the  said  fint  demand 
writ  was  indorsed  for  bail  for  30/.  and  before  the  said  time  when,  °"  "^"* 
&c.  was  delivered  to  the  said  sheriffs,  who  directed  their  warrant 
to  the  Defendant  and  one  J.  ji.  as  sergeants  at  mace^  and  thereby 
commanded  them  to  take  the  Plaintiff  to  answer,  &c.  '*  which 
said  warrant  afterwards  and  before  the  return  of  the  said  writ, 
and  before  the  said  time  when,^  &c.  to  wit,  on  the  day  and  year 
last  aforesaid,  in  the  parish  aforesaid,  was  delivered  to  the  said 
Defendant,  to  be  executed  in  due  form  of  law,  by  virtue  (^ 
which  said  warrant  the  siaid  Defendant,  as  such  serjeant  at  mace 
as  aforesaid,  afterwards  and  before  the  time  for  the  return  of 
the  said  writ,  to  wit,  at  the  same  time  when,  &c.  and  within 
the  bailiwick  of  the  said  William  Rawlifis  and  Robert  Alhion 
Cox,  as  such  sheriffs  as  aforesaid,  peaceably  and  quietly  entered 
into  the  said  dwelling-house,  in  which,  &c.  the  outer  door 
thereof  then  and  there  being  open,  in  order  to  take  and  arrest 
the  Plaintiff  under  and  by  virtue  of  the  said  writ  and  warrant, 
as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid,  and  in 
order  to  arrest  the  said  Plaintiff,  and  by  virtue  of  the  said  writ 
and  warrant,  did  then  and  there  necessarily  and  unavoidably 
make  a  little  noise  and  disturbance  in  the  said  messuage  or 
dwelling-house,  and  stay  and  continue  therein  making  such 
nobe  and  disturbance  for  the  said  space  of  time  in  the  said  de- 
claration mentioned,  and  because  at  the  said  time  when,  Sec.  the 
said  Plaintiff  not  having  been  taken  and  arrested  under  or  by 
virtue  of  the  said  writ  or  warrant,  and  the  entrance  of  divers, 
to  wit,  ten  of  the  rooms  and  apartments  of  the  said  dwelling- 
house,  and  of  and  belonging  to  the  same,  being  fastened  and 
stopped  up  by  and  with  the  said  doors,  windows,  locks,  bolts, 

•  And  see  Hutchison  v.  Birch,  4  Taunt.  C20.    Cooke  v.  Birt,  5  Taunt.  765.  John- 
son V.  Leigh,  6  Taunt.  216. 

bars. 
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1802.       bars,  staples,  and  iunges,  in  the  introdttctory  part  of  this  plea 
■      mentioned,   so  that  without  forcing  and  breaking  open  the 
Ratclifi *    ^^^^  ^^  ^^  Defendant  could  not  at  the  said  time  when,  805. 
BvBToir.      search  for  or  arrest  the  said  Plaintiff  in  the  same  rooms  and 
apartments  he  the  said  Defendant  at  the  said  time  when,  8cc. 
in  order  to  search  for,  find,  and  arrest  the  said  Plaintiff,  under 
and  by  virtue  of  the  said  writ  necessarily  forced  and  broke  open 
the  said  doors,  windows,  locks,  bolts,  bars,  staples,  and  hinges, 
and  in  so  doing  necessarily  and  unavoidably  a  little  broke  to 
pieces,  damaged  and  spoiled  the  same,  doing  as  little  damage 
as  he  possibly  could  on  the  occasions  aforesaid,  which  are  the 
several  supposed  trespasses  in  the  introductory  part  of  this  plea 
*  mentioned,  whereof  the  said  Plaintiff  hath  above  in  his  said  de- 

claration in  that  behalf  complained  against  him,  and  this,  &c. 
wherefore,  &c. 
To  this  plea  there  was  a  general  demurrer  and  joinder  therein. 
Bajfley  Seijt.  in  support  of  the  demurrer.  There  are  two  ob- 
jections to  this  plea ;  1st,  It  does  not  state  that  the  Plaintiff  was 
in  his  house  at  the  time  when  the  Defendant  entered ;  2dly,  It 
does  not  aver  that  the  Defendant  before  he  broke  open  the  inner 
doors,  locks,  &c.  of  the  Plaintiff's  house,  made  any  demand  of 
leave  to  enter,  nor  does  it  shew  any  particular  circumstances 
which  rendered  that  breaking  necessary.  With  respect  to  the  1st 
point,  a  sheriff's  officer  acting  under  a  capias  has  no  authority  to 
enter  the  house  of  a  party  who  is  not  in  the  house  at  the  time.  If 
an  officer  enter  a  house  for  the  purpose  of  arresting  any  person, 
he  acts  at  his  peril,  and  is  justified  or  not  according  to  the  event 
of  the  person  being  there  or  not.  Although  there  be  no  autho- 
rity expressly  in  point,  there  are  many  which  bear  strongly 
upon  the  subject.  In  Holdringshaw  v.  Rag,  Cro,  Eliz.  876. 
the  Defendant  to  an  action  of  trespass  pleaded  that  the  Plain- 
tiff was  indebted  to  him  in  such  a  sum,  and  by  licence  o(  the 
Plaintiffs  servant,  the  door  being  open,  he  entered  to  demand 
his  debt ;  upon  demurrer  this  was  adjudged  no  plea,  *'  espe- 
cially it  being  not  averred  that  the  master,  who  was  the  debtor, 
was  then  within  the  house ;  but  Gawdy  conceived  that  if  it  had 
been  averred  that  the  master  was  then  within  the  house,  the  plea 
had  been  good."  There  indeed  the  Defendant  was  not  acting 
under  process,  but  the  case  distinctly  recognizes  the  principle 
that  a  trespass  may  be  justified  or  not,  according  to  the  event  of 
the  party  being  found  within  the  house  or  not.    Upon  thi^  same 

principle 
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principle  where  a  Defendant  justified  entering  the  PlaintiflTs        1802. 

house  under  ajS./tf.  to  Jevy  de  bonis  Philip  Biscop  testatoris  in 

ihe  hands  of  Lucretia  Biscop,  his  executrix,  and  averred  that  ^, 

the  executrix  was  in  the  PlaintiiTs  house  cum  bonis  suis,  and  Buiiton. 
there  abiding,  it  was  adjudged  to  be  a  bad  plea,  because  it  did 
not  aver  that  bona  testatoris  were  in  the  house;  but  if  bona 
testatoris  had  been  there,  the  entry  had  been  justifiable,  Biscop 
V.  mite,  Cro.  Eliz.  759.  So  in  Bennet  v.  Gray,  2  Roll.  Ah.  564. 
'  Vin,  Jb.  Trespass,  H.  a.  pL  1.  S.  C.  it  was  decided  thatasheriff 
could  not  enter  the  house  of  /.  D.  and  there  break  a  chest  oT 
J,  AT.,  after  demand  of  the  keys  to  seek  J.  S.  hb  prisoner,  who 
had  escaped  from  arrest^  *'  but  he  ought  to  take  It  upon  him 
that  he  was  in  the  chest.''  To  the  same  effect  is  Stanhope  v. 
Dawson,  2  Xw/w.l428.  where  exception  was  taken  to  a  justifi- 
cation for  entering  the  Plaintiffs  house  under  a  writ  of  homine 
replegiendo  of  one  W J  haycock  ;  that  the  Defendant  could  not 
enter  the  house,  unless  the  person  to  be  replevied  were  there  at 
the  time,  though  it  had  been  expressly  averred  that  Laycock  was 
eloigned  to  the  said  house.  It  b'true  that  there  were  other  ob- 
jections to  the  justification,  and  the  reasons  of  the  judgment  do 
not  appear,  but  Luttpyche  himself  observes  that  the  above  was  a 
strong  objection.  Another  case  in  which  it  has  been  holden 
that  the  justification  of  the  party  may  depend  upon  the  event  of 
the  search,  is  Bostock  v.  Saunders,  2  Bl.  912.  where  an  Excise 
officer  was  held  liable  to  an  action  of  trespass  for  breaking  the 
Plaintiff's  house  under  a  warrant  of  the  commissioners  to  search 
for  uncustomed  goods.  It  is  true  that  the  case  of  Bostock  v. 
Saunders  was  overruled  in  that  of  Cooper  v.  Booth,  Trin. 
25  Geo.  3.  K.  B.  8  Esp.  N.  P.  Cas.  135.  cited  in  Johnstone  v. 
Sutton,  1  T.R.  535.  and  in  Pnce\.  Messenger,  ante,  vol.  2. 160. 
But  it  was  overruled,  on  the  ground  of  the  10  Geo.  1 .  having 
been  misconstrued,  not  upon  any  objection  to  the  general  prin- 
ciple of  law.  It  is  laid  down  in  2  Ha/e,  P.  C.  151.  that  "  upon 
a  search  for  stolen  goods,  if  the  goods  be  not  in  the  house,  yet 
the  officer  is  excused,  because  he  searcheth  by  warrant,"  but  it 
seems  the  party  that  made  the  suggestion  is  punishable  in 
such  case ;  for  as  to  him,  the  breaking  of  the  door  is  in  eventu 
lawful  or  unlawful,  viz.  lawful  if  the  goods  are  there,  unlawful 
if  not  there.  Now  by  a  capias  the  officer  is  not  directed  to 
take  the  party  in  any  particular  house,  as  in  the  case  of  a  search 
warrant,  but  his  authority  is  general,  and  he  tbierefore  stands 
in  the  same  situation  as  the  party  mentioned  by  Lord  Hale, 
VOL.  III.  Q  the 
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1802^.       the  legality  of  whose  acts  depends  lipon  the  event.    2dly,  A 
sheriff's   officer  has   no  authority  to    break  6peii  the  infiefr 

^^*1,""*     doors  of  an  house  without   first  ma!king  a  demand  of  admJt- 
BvRTON.      tance.  It  was  expressly  determined  in  Sefnayne^s  case,  5  Co,  91. 
that  **  in  procesis  where  the  King,  is  party,  the  sheriff  cannot 
break  open  the  outer  door  of  a  house  without  first  signifying 
the  cause  of  his  coming,  and  making  request  to  open  the  doors ; 
*'  for  the  law,  without  default  in  the  dwhier,  doth  abhor  de- 
struction or  breaking  of  any  house  which  Is  for  the  babitdtibn 
.  and  safety  of  a  man,  by  which  great  damage  and  inconvenience 
may  follow  to  the  party  when  no  default  is  in  him,  for  p6rha|>s 
he  doth  not  know  of  the  process,  which,  if  he  hath  notice 
of,  it  is  presumed  that  he  will  obey  it,  and  that  appeareth  iik 
18  Ed.  3.  Execution  252.  (a),  where  it  is  said  that  (he  King*fe 
officer   who^  cometh   to    do    execution,    8cc.    may  open  the 
doors  which   are    shut,   and  break  them  if  he  may  not  have 
the  keys,  which  proveth  that  he  ought  first  to  dema.nd  them. 
This  law  is  confirmed,  2  Hale,  P,  C.  1 17.  where  it  is  said  that 
upon   warrant  to  apprehend  a  felon,    the  officer  must   first 
notify  his  business  that  he  comes  about,  and  demand  admis- 
sion, whether  it  be  the  house  of  the  felon  or  that  of  a  stranger. 
And  the  same  he  observes  of  a  warrant  of  the  peace.     And  in 
p.  151.  it  is  said  that  upon  warrant  to  search  for  stolen  goods, 
if  the  door  be  shut,   and  upon  demand  it  be   refused  to  be 
opened  by  them  within,  if  the  goods  be   in  the  house,   the 
officer  may  break  open  the  door.    These  authorities  establish 
that  where  the  officer  is  entitled  to  break  open  the  outer  door, 
he  must  first  demand   admittance;    from  which  it  seems   to 
follow,  that  where  he  is  only  entitled  to  break  open  an  inner 
door,  he  ought  to  do  the  same,  since  the  same  reasons  apply 
to  both  cases  (6).     In  addition  to  what  has  already  been  cited 
from  Semaj/ne's  case,   it  may  be   observed  that  it  was  there 
expressly  decided  that  notice  of  the  process  of  the  law  ought 
to  be  certainly  and  directly  alleged  in  pleading,    and  that  -a 
general  allegation,  such  as  pramissorum  non  iguana,  was  not 

(a)  Fitth.  Ab,  in  which  pi.  ?52.  it  mis-  or  privilege  but  for  liimsetf."  SenMjme's 
printed  for  ph  132.  But  Fitih,  rciers  to  cdsev  5ih  ites.  Fost.  Cnfwn  Law,  tit.  Ho- 
ld Ed,  2.  instead  of  18  Ed,  d.  micide,  c.  8.  f.  21.  p.  320.  f  HaU,  P.  C. 

(6)  If  the  Defendant  take  refuge  in  the  117.    Bat  by  the  same  authorities  it  n|»- 

house  of  anothcTi  tlie  sheriff  nay  breaic  pears  that  liefore  the  sheritf  breaks  the 

open  the  outer  door  in  order  to  take  him ;  house  he  most  dcmaiid  admission. 


for  "  the  house  of  any  one  is  not  a  castle 


sufficient. 
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tiufflcient.  Now  in  ^e  present  plea  the  all^ation  is  merely  that        1802. 
•the  Defendant  neeessarily  forced -and  broke^^pen  the  doors,  vhich 
is  as  general  a8f)ossible. 

Best  Seijt.  in  support  of  Ihe  plea.     1st,  It  is  admitted  that      BcitTON. 
there  is  no  express  authority  which  decides  that  a  sherifTs  officer 
•cting  nnder  civil  process  hecomes  a  trespasser  by  entering  a 
Defendant'shouse  if  the  Defendant  be  not  tiiere ;  and  the  Conrt 
will  be  extremely  eatttioas  of  laying  down  such  a  proposition  for 
the  -first  time,  since  it  is  impossible  for  the  officer  to  execute  his 
writ  withotit  nMdring  diligent  search  in  that  place  wbere  the  De- 
fendant is  most  likely  to  be  found,  viz.  in  bis  own  house.    The 
ease  of  HMrmgshaw  ▼.  Rag  has  no  application  to  the  present, 
«inoe  it  turned  upon  the  validity  of  the  licence  to  the  servant ; 
besidtes  which  it  may  be  observed  that  the  case  is  not  law,  since 
it  is  noW'bolden  that  a  man  may  enter  the  house  of  another  to 
4emand  lus  debt.    With  respect  to  Ihe  cases  of  Biseop  v.  White, 
Bemtet  v.  Gray^  Md  Stanhope  t.  Dawmn,  it  may  be  observed 
genei^IIy  (kat  tiiey  relafted  to  the  howes  of  strangers,  where  the 
^sheriff  eertainlyent^s -at' his  peril.    According  to  the  report 
cf  Bdeioek  v.  Saunden,  in  8  fF{&.  434.^    De  Orey  Ch.  J.,  in 
•vtatinghis  reasons  for  holding  the  ofiScer  of  JBxoise  liable,  says, 
^'  the  case  of  a  sheriff's  baMiff  is  v^ir  different  from  this ;  the 
^bafliff  is'bouod  to  execute  the  sheriff's  wwrrant,  the  officer  of 
Excise  is  the  party  promoting  and  acting  for  his  own  benefit 
under  an  authority  which  he  has  ofatidned  by  his  own  oath, 
and  he  is  not  bound  to  obey  like  a  sheriff's  officer.^    Admitting 
that  case  thereibre  to  bean  authority,  yet  in  the  present  instance 
4he  bailiff  is  not  liable,  fer  Ihe  very  reasons  stated  in  that  case ; 
and  though  that  case  was  certainly  overruled  in  Cooper  v.  Booths 
on  the  construction  of  the  ^ct  of  -Parliament,  yet  the  general 
.rules  of  law  there  laid  down  remain  unimpeached  ;  and  the  prin- 
ciple of  Cooper  y.  Booth  establishes  that  where  an  officer  acts 
under  the  authority  of -a  warrant,  he  is  justified  in  endeavouring 
<to  execute  that  warrant,  though  nothing  be  found,  the  act  itself 
Hbeing  legal.    Upon  the  same  ground  it  is  laid  down  2  Hale, 
P.  C  1^1.  that  upon  a  search  warrant,  if  the  goods  be  not  in  the 
'housej-yetthe  officer  is  excused  though  the  party  who  made  the 
suggestion  iA  pu^faable.    In  the  case  -of  White  v.  Whitshire, 
Palm.  62*  it  was  agreed  that  ^here  an  officerjnstifies  breaking 
•the  inner  door  of  an  house  under  nji.fa,  he  need  not  aver  that 
there  were  any  goods  there,  for  he  cannot  know  this  before  his 
entry,  and  it  shall  be  intended  that  a  man  has  sufficient  goods. 

q2  In 
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1802.       Iz^  ^^^  <^<use  of  a  stranger's  house,  it  seems  that  it  ought  to  be 

averred  that  there  were  goods.   Com.  Dig.  tit.  Execution  (C.5.) 

Ratcliffb  With  respect  to  the  2d  point,  if  it  appear  to  have  been  neces- 
Burton,  sary  to  the  execution  of  the  warrant  to  break  the  inner  doors, 
&c.  the  officer  was  justified  in  so  doing.  Now  it  is  averred  in 
the  plea,  that  because  the  Defendant  could  not  search  for  and 
^arrest  the  Plaintiff  without  forcing  and  breaking  open  the  inner 
doors,  &c.  he  the  Defendant,  in  order  to  search  for,  find,  and 
arrest  the  Plaintiff,  under  and  by  virtue  of  the  said  writ,  neces- 
sarily forced  and  broke  open  the  same.  This  averment  shews 
that  the  force  was  not  wantonly  employed,  but  was  necessary  to 
the  execution  of  the  writ;  the  necessity  is  admitted  by  the 
pleadings;  and  if  the  Defendant  exceeded  his  authority, ^the 
Plaintiff  should  have  put  that  fact  upon  the  recoid  by  a  new 
assignment.  With  respect  to  the  authorities  which  have  been 
cited  on  this  point,  it  may  be  observed  that  they  all  apply  to  the 
outer  door  of  the  house,  the  rules  of  law  respecting  which  are 
very  distinguishable  from  those  which  apply  to  the  inner  door  of 
the  house.  In  Lee  v.  Gansell,  Cowp.  7.  Lord  Man^cld,  ufter 
stating  the  distinction  between  the  outer  and  the  inner  dow, 
cites  the  following  passage  from  Fosi.  C.  C.  tit.  Uamiddef  c.  8. 
s.  20.  (a)  with  approbation ;  "  the  rule,  that  every  man's  house 
is  his  castle,  when  applied  to  the  case  <^  arrests  upon  legal  pro- 
cess, hath  been  carried  as  far  as  the  true  principles  of  political 
justice  will  warrant ;  perhaps  beyond  what  in  the  scale  of  sound 
reason  and  good  policy  they  will  warrant ;  but  in  oases  of  life 
we  must  adhere  to  rules  well  known  and  long  established ;  but 
this  rule  is  not  one  of  those  that  will  admit  of  any  extension; 
it  must,  therefore,  as  I  have  before  hinted,  be  confined  to  the 
breach  of  windows  and  outward  doors  intended  for  the  secu- 
rity of  the  house  against  persons  from  without  endeavouring 
to  break  in. 

Lord  Alvanlby  Ch.  J.  I  think  we  may  determine  thiscase 
without  entering  into  the  great  question  which  has  been  raised* 
Whether  a  shcriff^'s  officer  may  justify  entering  the  house  of  a  per- 
son against  whom  he  has  civil  process,  to  ascertain  whether  he  be 
there  or  not?  My  own  opinion  is,  that  he  may.  I  will  therefore 
suppose  that  the  sheriff's  officer  has  a  right  to  enter  ia  a  peaceable 
manner,  in  order  to  satisfy  hi^nself  whether  the  person  mentioned 
in  the  writ  is  to  be  found  in  his  own  house  within  the  bailiwick. 

(a)  p.  319. 

The 
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The  next  question  is,  Whether  an  oEBcer  who  enters  for  this  pur*        1802. 
pose  without  any  particular  reasons  for  supposing  the  party  to      — -— 
.  be  within  his  house,   has  a  right  to  act  in  the  manner  in  which       ^TCLirrE 
the  Defendant  upon  this  record  appears  to  have  acted :  whether      Buuton. 
he  has  a  right  to  break  open  such  inner  doors  as  may  happen  to 
be  shut,  without  any  previous  demand  of  admittance?    If  the 
officer  have  certain  knowledge  that  the  party  is  within  the  house, 
it  might  be  absurd  for  him  to  demand  any  admittance ;  since  if 
he  were  to  do  so,  the  party  might  possibly  escape  by  the  window 
wiiile  the  officer  was  demanding  adniittance  at  the  door.    No 
authority  has  been  cited  to  shew  that  where  the  officer  enters 
merely  for  the  purpose  of  ascertaining  whether  the  party  be 
there,  he  can  justify  violence  for  that  purpose  without  a  previous 
demand  of  admittance.     It  would  be  carrying  the  law  upon  this 
subject  to  an  alarming  extent,  if  the  Court  should  hold  that  be^ 
cause  a  man  happens  to  owe  money  in  any  part  of  England,  the 
sheriff  of  the  county  in  which  his  house  is  situated  may  break 
open  every  door  and  every  trunk  in  which  a  man  might  be  con- 
cealed, and  this  as  often  as  he  should  think  proper  before  the  re- 
turn of  the  writ.   It  appears  to  me  that  the  law  has  gone  quite 
far  enough  upon  this  subject.    It  has  said  that  the  outer  door  of 
the  house  is  the  man's  castle,  but  that  the  inner  doors  may  be 
brdken  open  for  the  execution  of  civil  process.    It  has  never 
said,  however,  that  the  officer  may  justify  breaking  the  inner 
doors  without  averring  a  previous  demand  of  peaceable  admit- 
tance, or  shewing  why  such  violence  was  necessary.    Without 
such  averment,  it  does  not  appear  that  he  did  nothing  more  than 
was  necessary  towards  making  a  reasonable  search.    In  this  case 
the  Defendant  neither  states  that  the  party  was  tiiere,  nor  even 
that  he  had  reasonable  ground  of  suspicion.  Had*  either  of  these 
circumstances  been  stated,  I  do  not  say  that  he  would  have  been 
guilty  of  a  trespass.  I  desire  to  be  considered  as  confining  these 
observationato  the  case  of  civil  process  only,  without  in  any  de- 
gree extending  them  to  the  case  of  criminal  process.    The  pre- 
sent therefore  being  a  case  of  91  vil  process,  I  do  not  think  the 
justification  stated  by  the  Defendant  sufficient  to  entitle  bim  to 
the  judgment  of  the  Court. 

Hbath  J«  I  am  of  the  same  opinion.  This  plea  appears  to 
me  to  be  bad,  because  it  stases  no  demand  of  admittance ;  and 
I  shall  give  my  opinion  on  that  point  alone.  Semaj^ne's  case  is 
a  direct  authority  upon  the  subject.  By  the  sixth  resolution  of 
that  case,  it  appears  that  it  b  not  only  necessary  for  the  officer 

to 
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1802.  to  make  a  demand,  but  that  the  demitiid  must  be  pleaded ;  and 
for  want  of  stich  an  aTerraent  the  Plaintiff  there  was  pr^ented 
from  recovering.  The  law  of  Enghiid,  which  is  founded  os 
Burton,  reason,  never  authorises  such  outrageous  acts  as  the  breaking' 
open  ever;  door  and  lock  in  a  man's  house  without  any  declafa* 
tion  of  the  authority  under  which  it  is  donei  Such  conduct  must 
tend  to  create  fear  and  dismay,  and  breadiies  of  the  peace  by 
provoking  resistance.  This  doctrine  wotdd  itot  oidy  be  attended 
with  great  mischief  to  the  persons  against  whom  process  is  issued, 
but  to  other  persons  also,  since  it  must  equally  hold  good  im 
cases  of  process  upon  escape,  where  the  party  has  taken  t^nge 
in  the  house  of  a  stranger.  Shall  it  be  said  that  in  such  case  the 
officer  may  break  open  the  outer  door  of  a  stranger's  house  wttb- 
out  declaring  the  authority  under  which  he  acts;  or  making  any 
demand  of  admittance?  No  entry  from  the  books  of  pleading* 
has  been  cited  in  support  of  this  justifieatioit,  and  St0iayo€*s  ease 
is  a  direct  authority  against  it. 

Rook  b  J.    I  am  of  the  same  opinion.    Without  referring  at 
all  to  the  case  of  criminal  jprocess,  I  shall  give  my  opinion  soMy 
upon  these  two  questions,  whether  a  sheriff's  officer,  having  en- 
tered a  house  peaceably  under  civil  process,  can  justify  breaking 
an  inner  door,  without  making  a  previous  demand  of  admit- 
tance ;  and  whether  enough  is  stated  upon  these  pleadings,  from 
whence  it  may  be  infbrred  that  such  demand  was  made,  or  that 
it  may  be  dispensed  with.    I  am  of  opinion  that  the  i^bcessity 
of  breaking  the  doors  is  not  sufficiently  stated  to  dispense  with 
the  demand.  It  is  not  shewn  why  the  Defendant  cotild  not  have 
made  his  search, without  breaking  open  the  doors,  provided  he 
had  made  a  demand^    I  must  take  it  for  g^ranted  therefore  upon 
these  pleadings  that  no  demand  was  made.    What  a  privilege 
will  be  allowed  to  sheriff'  officers  if  they  are  permitted  ia  effect 
their  search  by  violence,  witiiout  making  that  denrond  which 
possibly  will  be  complied  with,  and  consequently  violence  be 
rendered  unnecessary !   With  respect  to  the  case  of  Lee  v.  Gart" 
sell,  nothing  turned  upon  the  want  of  notice,  nor  the  mode  of 
breaking.    The  quiestion  was  not  whether  a  trespass  bad  been 
committed,  but  whether  the  officer  having  found  Grenerai  Gait- 
se//,  the  latter  was  entitled  to  be  disclmrged  on  summaiy  applica- 
tion. The  general  assertion  of  Loid  Mdmfield  must  be  taken  with 
reference  to  the  particular  case  before  him,  not  as  afi^ting  a 
case  which  was  not  even  touched  upon  in  wgument.    That  case 
thdrefoit3  affords  qo  authority  for  the  Defendant ;  and  Semayne's 

case 
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oa^e  on  the  coatrary  esi^ressly  decides  that  a  demand  must  be        1802. 

xQade  and  stated  wiUi  flufficieat  o^rtaiiity.  The  caise  of  18  Ed.  3u      

referred  to  in  Semoj^e's  c$kse  is  still  more  in  pointy  fox  it  is  there       atc^liffe 
^ted  in  terms  that  the  officer  must  first  demand  ^  keys.     On      Buxit<»n. 
these  pleadings  therefore  I  have  no  hesitation  in  saying  that 
judgment  must  be  given  fw  4he  Plainriff. 

Chambre  J.  Not  having  been  present  at  the  whole  of  the 
arg^ument,  I  shall  content  myself  with  saying  that  I  concur  in 
opinion  with  the  rest  of  the  Court  upon  the  second  point ; 
namely,  that  the  breaking  of  the  inner  doors  of  the  house  is  not 
justified  by  this  plea.  It  would  be  mischievous  indeed  if  such 
a  latitude  were  allowed  to  sheriffs'  officers  as  that  ^hich  is  now 
claimed.  It  lies  on  the  party  claiming  such  a  right  as  that  of 
breaking  the  doors'of  a,houjie,  to  shew  upon  what  grounds  he 
does  so.  It  is  said  that  the  Defendant's  acts  were  necessary  to 
the  execution  of  the  process ;  and  that  they  appear  to  have  been 
so  fay  these  pleadings.  But  the  Court  requires  that  the  circum- 
affmces  from  which  that  necessity  arises  should  be  stated.  This 
the  Defendant  has  not  done.  I  have  therefore  no  doubt  that 
judgment  ought  to  be  given  for  the  Plaintiff. 

Judgment  for  th^  Plaintiff,  {a) 

(a)  Tlioagh  no  decided  cane  is  to  be  be  breaks  op«n  an  inuer  door.  "  D»dde- 
found  upon  the  point  here  delermined,  ridge  and  Houghton  said  that  if  the  she- 
there  is  an  expression  in  White  ▼.  Whit-  liil'  be  in  one  room,  he  1119^'  break  open 
f^trf,  PtUm,  54.  which  shews  the  opinion  another  upon  hating  becncefuscd  admit- 
of  two  JDdge9  in  (he  t7  Jue.  l.  tliac  the  taace. 
sheriff  ought  to  demand  admission  before 


(IN  THE  EXCHEQUER  CHAMBER.) 

I/£Wis"v.  Legh ;  ill  Error.  irmuieth. 


T 


'his  was  an  action  of  debt  on  a  resignation  bond  given  by  the 
master  of  a  public  school.     (For  the  pleadings,  argument,, 
and  judgment  in  the  K^pg's  Bfsnoh,  see  lEast,  391.) 

ManUy  was  this  day  to  have  argued  for  the  Plaintiff  in  error, 
9pd  Giles  i  contrd  ; 

But  The  Court  were  clearly  of  <^inion  that  it  did  not  suffi- 
•ieatly  appe^  upon  the  record  that  the  office  of  schoolmaster,  to 
which  the  Plaintiff  in  error  had  been  appointed,  was  such  an 
office  as  ought,  for  the  sake  of  the  public,  to  be  deemed  a  free-     [  232  1 

hold 
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1802.  hold  office,  and  that  it  was  therefore  impossible -to  raise  the  im- 
portant question  which  it  was  the  intention  of  the  parties  to  liti- 
gate ;  upon  which  question  they  declined  giving  any  opinion. 


Lewis 

V, 

LcoB.  Per  Curiam,  Judgment  affirmed. 


Ar^.i9Ui.  Harding  v.  Hennem.        .      • 

If  A,  being  ar-  ri^jjE  Defendant  having  been  arrested  on  a  writ  retomable  on 
process  of  th'iT  the  morrow  of  the  Holy  Trinity,  at  the  suit  of  the  Plaintiff, 

Court,  nve^l  gave  bail  to  the  sheriff;  soon  after  this,  viz,  on  the  llthof  Juiif, 
Lnd^^fo^^^^^^  and  before  the  return  of  the  gi^t  writ,  he  was  again  arrested  by 
return  of  the  ^^  same  sheriff,  at  the  suit  of  some  other  person,  and  not  being 
a^ain  arrested  able  to  procure  bail,  was  removed  by  habeas  corpus  and  commit' 
by  c.  is  coin-     ^f^^y.  f^^  ^jjg  piggf .  Qf  |jjg  being  thus  removed  and  committed  no 

Fleet  prison,  notice  was  given  to  the  Plaintiff,  who  for  want  of  bail  above  being 
after  which  B.    regularly  put  in  and  perfected,  took  an  assignment  of  the  bail- 

signmentofthe   bond.  j 

bail-bond  and        Upon  this  an  application  was  made  to  the  Court  to  set  aside 

proceeds  there-  ^  *^* 

on,  the  Court  the  assignment  of  the  bail-bond  and  subsequent  proceedings 
pTCK»2ing%^  thereon  (if  any)  for  irregularity,  and  also  to  order  the  bail-bond 
but  will  not  to  be  delivered  up  to  be  cancelled,  on  the  ground  of  the  Defend-? 
"o8u,for?hcy  ^*  having  been  charged  in  the  custody  of  the  Warden  of  the 
iiriii  not  try  Flcct,  in  this  actiou,  before  the  return  of  the  writ.  In  support 
XtVef  hf  *  «>f  ^^^  appUcation  an  affidavit  was  made,  the  object  of  which  was 
knew  or  not  to  shew,  that  though  no  notice  had  been  given  to  the  Plaintiff  of 
custodVrbut "  ^^^  Defendant  having  been  charged  in  custody,  yet  that  he  knew 
mriii  consider  it  at  the  time  he  took  the  assignment  of  the  bail-bond.  This  know- 
that  foctuliless  l®dg6  was  on  the  part  of  the  Plaintiff  denied,  and  the  fact  re- 
notice  of  sur-     mained  doubtful. 

regaiarij'  Clayton  Seijt.  shewed  cause,  and  relied  on  his  affidavit,  deny- 

gifen.  xQg  the  knowledge  of  the  Defendant's  being  in  custody  when  the 

assignment  was  taken,  and  also  on  the  established  practice  of  the 
Court  requiring  a  notice  of  the  surrender  of  the  Defendant  in  all 
cases  before  the  proceedings  6f  the  Plaintiff  can  be  affected  by 
such  surrender. 

Bayley  Serjt.,  in  support  of  the  rule,  commented  upon  the 
affidavits,  and  insisted  that  if  the  Court  saw  that  the  Plaintiff 
was  informed  of  the  surrender,  they  would  dispense  with  the 
notice  usaally  required,  the  necessity  for  such  notice  not  exist- 
ing in  such  a  casb. 

Lord 


Hardino 
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Lord  A.LVANLBY  Ch.  J.  seemed  to  think  that  the  affidavits  1802. 
had  brought  home  to  the  Plaintiff  the  knowledge  of  the  Defen- 
dant's surrender  previous  to  his  taking  an  assignment  of  the  ^^ 
bail-bond,  and  was  therefore  inclined  to  hold  the  notice  unneces-  Hannbm. 
sary.  But  Heathy  Rooke,  and  Chambre  Js.  were  of  opinion  that 
the  Court  ought  not  t6  depart  from  the  settled  rule  of  practice, 
requiring  a  notice  of  the  surrender ;  that  rule  havinjg  been  esta- 
blished in  order  to  preclude  the  necessity  of  deciding  upon  such 
contradictory  affidavits  as  had  been  exhibited  in  the  present  case. 

Accordingly  The  Court  only  stayed  the  proceedings  upon  pay- 
ment of  costs. 

Kent  v.  Huskinson.  j^mmm. 

< 

nnHis  was  an  action  for  goods  sold  and  delivered,  and  was  tried  a.  having  sent 
^    beforis  Lord  Ahanleu  Ch.  J.  at  the  Westmmter  stttingrin  to  B.  m  bde  of 
this  term,  when  the  following  circumstances  appeared  in  evi-  Yerbml  order 
dence.    The  subject  of  the  action  was  a  bale  of  sponge  sent  by  [jj"  w^i  h**'' 
the  Plaintiff,  a  wholesale  dealer  in  that  article,  residing  in  Lonr  charKed  iij. 
don,  to  the  Defendants  a  retail  dealer  residing  in  Staffordshire.  ^"^^^^^  ^' 
Some  short  time  before  the  sponge  was  sent  by  the  Plaintiff,  he  and  at  the 
had  been  at  the  place  where  the  Defendant  resided,  and  had  wroiValeiter 
received  from  him  a  verbal  order,  under  which  he  had  acted  in  to  A.  stating 
sending  the  sponge,  and  the  price  charged  was  lis.  per  pound,  amUied  tbe  ^^' 
amounting  altogether  to  75/.    Soon  after  the  sponge  was  sent,  sponge,  and 
the  Defendant  wrote  the  following  letter  to  the  Plaintiff:  **  After  ^ot  worth  mm 
receiving  a  letter  from  your  house  in  town,  stating  the  bale  of  than  6f.  per 
sponge  was  sent  by  your  direction,  I  called  in  a  friiend  or  two  ^nTit  bwk. 
who  are  competent  judges  of  the  article,  and  asked  them  to  say,  ^^^^  that  this 
according  to  the  present  price  of  sponge,  what  it  was  worth;  the  anoant'tosuch 
answer  was,  not  more  than  six  shiUings  per  pound ;  have  ther^  ■"  h*^"** 
fore  returned  it  to  you  by  the  same  conveyance  it  was  forwarded  wooid  take  the 
by  to  this  place.    In  future  will  select  what  sponge  I  may  want  *^"^  ^^  r^^^ 
personally,  otherwise  will  appoint  some  confidential  friend  for  fraoda.* 
that  purpose."    The  Plaintiff's  son  being  at  the  Defendant's 
house  soon  after  the  sponge  was  returned,  was  told  by  him  that 
he  had  resolved  not  to  keep  the  article,  because  it  was  not  so  good 
as  he  had  expected.    It  was  objected  for  the  Defendant  that  in- 
asmuch as  this  was  a  contract  for  the  sale  of  goods  of  more  than 
JO/,  value,  the  case  fell  within  the  17th  section  of  the  statute  of 

*  And  see  Hinder.  Whitehmue,  7  Bast,  556.  Andtrum  ▼.  Swn,  1  Campb.  t35. 
Talver  ▼.  Weit,  Holt's  Ni.  Pri.  178.  Elmort  v.  Stone,  1  Taunt.  458.  Hart  ?.  &rtt- 
Uy,  S  Campb.  538.  Aitey  v.  Emery,  4  M.  &  S.  262.  Hatuon  v.  Armitage,  5  B.  & 
A.  557.    Anderson  v.  Hodgton,  5  Price  630. 

frauds, 


KSFT 
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1809.  frauds  (fi\  for  want  of  a  note  or  memgfltmdum  ia  ^mritiiig^  end 
ooosequeiitly  the  PlaiAtiff  could  not  recoTor.  HiB  Lmrdship 
being  of  this  opiiuoB»  nonsuited  the  Plaintiff. 
HuaKiNsoK.  Shepherd  S«]t.  now  mored  to  set  aside  tiial  nonsuit,  and  re- 
lied on  the  words  of  the  17th  seetion  of  tiie  statute  of  frauds, 
ivhioh  declares  coBtracts  for  the  side  of  goods  void,  '^  excNqit  the 
buyer  shall  aooept  part  of  the  goods  so  sold,  or  actually  receive 
the  saiiie»"  within  which  exception  he  ooatended  the  piesent 
oase  feU,  for  that  the  object  of  the  statute  waseithw  that  tia^e 
should  be  a  ooiitract  in  writing,  or  diat  some  act  should  be  done 
by  the  party  as  evidence  of  his  having  received  the  goods :  the 
latter  of  which  objects  he  inwisted  was  satisfied  by  what  had  taken 
place  in  the  present  case,  for  that  though  the  Defendant  had 
not  accepted  the  bale  of  sponge  without  any  qualification  or  right 
tesBTved  to  himself  of  disputing  the  quality  of  the  article  sent, 
yet  within  the  meaning  of  the  statute,  and  with  this  reserved 
right  of  disputing  the  quality,  he  had  accepledj  as  was  evi- 
denced by  his  opening  the  bale  and  subjecting  it  to  the  examina- 
tien  of  bis  flriends*  He  ui^d  that  the  Defendant  by  his  con- 
duct had  affinned  the  order  previously  given,  and  only  denied 
that  the  order  was  well  complied  with,  vdiich  was  a  matter  far 
the  consideration  of  the  jury>  and  observed  that  it  was  not 
within  the  letter  or  spirit  cf  the  statute  of  frauds  to  hold  that 
there  must  be  a  note  or  memorandum  in  writing  of  every  sale 
of  goods  where  the  vendee  does  not  accept  them  absolutely  and 
in  Bocfi  a  way  as  to  preclude  himself  from  returning  them  in 
any  ease. 

Lord  AlVanlby  Ch,  J.  At  the  triof  I  thought,  and  stiii 
continue  of  opinion,  that  the  evidence  does  not  take  this  case 
out  of  the  statute  of  firauds.  How  is  any  judgment  to  be 
fanned  as  to  the  nature  of  the  conttuot  between  these  parties  % 
,  Possibly  the  order  was  for  the  best,  possibly  for  the  second 
best  sponge,  or  sponge  of  some  peculiar  quality ;  ail  which 
circumstances  are  left  in  a  state  of  uncertainty*  It  was  this 
very  uncertainty,  and  the  frauds  to  which  it  might  lead,  that 
the  statute  had  in  contemplation  and  meant  to  guard  against. 
The  only  affirmance  of  any  contract  to  be  collected  from  the 
evidence  is  an  affirmance  of  some  sort  of  ord^r  for  some  sort  of 
sponge^  and  it  appean  that  the  moment  the  article  reached  the 
Defendant  and  was  exammed,  he  sent  it  back  to  die  Plamtiff*, 

<•)  S9  Cwr,  e.  c.  3. 

saying 
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Mjing  it  was  not  thbt  seit  of  spdtige  wluch  h6  i^atfted  dud  had       1803. 

ordered.    The  Defeiidftiit'»  letter  eaBiM>t»  as  it  appears  to  me,      — ' 

be  coDstraed  into  aiTjr  thing  like  an  aeeeptanee,  so  as  to  bring  ^^ 

this  case  within  the  exception  which  has  been  relied  on.  Husxivson. 

Hbath  J.  I  think  my  Lord  was  perfectly  right  in  his  con- 
strmtioa  of  the  statute,  and  in  the  Opinion  which  he  formed  of  the 
evidence  i^lied  on  by  the  Plaintiff  in  this  case^  wMf  a  view  to 
bring  it  within  the  exception.  Aocoifding  to  the  words  of  the 
statute,  the  exceptkm  does  not  apply,  unlclas  the  vendee  both 
receive  and  aceept<  Now  that  ateceptanee  I  cannot  consider  to 
be  any  other  than  the  ultimate  acceptance,  and  such  as  com- 
plete^ aflSrms  the  contract.  What  the  nature  of  this  oi'der  was, 
or  under  what  circumstanees  it  was  given,  was  not  proved.  Pos- 
sibly the  sponge  WM  sefit  down  upon  speculation  only* 

RooKB  J.  I  am  of  ttie  sameopinion*  It  does  not  appear  to 
me  that  there  was  sudi  an  ao<$^tance  by  the  Defendiut  as  has 
been  contended. 

Chambre  J.  The  case  appears  to  me  to  be  too  dear  to  te- 
qaire  any  furthei*  ofaservatioii.  Certainly  diere  was  no  accept- 
ance of  the  goods  by  the  Defendant,  utaless  we  can  consider  a 
refusal  to  accept  as  amoniiting  to  all  acceptancd^ 

Shepherd  took  nothing  by  his  tt0tion« 


Brand  and  Herbert  v.  Boulcott.  ^tw.  fodi. 

Tndsbjtatus  assumpsit  for  money  paid,  laid  out,  and  ex^  A.,B.,imdC. 
•^  pended  to  the  use  of  the  Defendant.  The  cause  ^as  tried  JS^^Ifsfg^n^^^^^ 
before  Lord  Alvunli^  Chv  J^  al  the  Gnitdhdll  sittings  after  last  under  a  com- 

OP.:^;j..T«A«».  mission  of 

Tnnity  Term.  bankrupt,  and 

The  Plaintiffs  having  stMd  out  ^  Commission  of  bankriipt  i>aving  acted 

against  T.  L.  as  joint  petitioning  crediM^,  wek'e  chosen  assignees  ^.  '^^j 'each 

under  that  commission  together  with  the  Defendant;  and  both  half  of  his  bill 

the  Plaintiffs  and  the  Defendant  acted  as  assignees  under  the  Held  that  A.  * 

commission.     Each  of  the  Plaintiffs  paid  to  the  solicitor  under  ""^  B.  could 

the  commission  the  sum  of  104/.  in  discharge  of  his  bill  for  joint  action 

expences  incurred  on  account  of  the  bankruptcy,  and  the  pre-  *p»n«*  c«  f^' 

sent  action  was  brought  to  recover  the  Defendant's  proportion  of  the  money 

of  the  208/.  paid  by  the  Plaintiffs.      It  was  objected  at  the  P«5d.  but  mnrt 

trial  that  separate  actions  ought  to   have  been   brought  by  separate  ac- 
tion.* 

•  Vide  0$bomc  v.  Harper^  5  East,  225. 

each 
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1802.       each  of  the  PlamtifTs  for  contributioii  from  the  Defendant.  Lord 
'       Ahanley  being  of  this  opinion  nonsuited  the  Plaintiffs, 
and  Another        A.  rule  nisi  having  been  obtained  on  a  former  day  for  setting 
«•  aside  this  nonsuit, 

ovLcoTT.  Shepherd  Serjt.  now  supported  the  rule.  This  case  differs 
.  materially  from  that  of  an  action  for  contribution  by  two  out  of 
three  co-obligors  of  a  bond ;  there,  if  two  pay  the  debt,  each 
must  sue  separatdy  for  his  share  agunst  the  third ;  for  as  be- 
tween themseWes  they  are  never  jointly  liable.  But  where  three 
persons  are  in  partnership,  and  two  pay  a  partnership  debt,  the 
third  is  not  liable  to  each  separately,  but  to  the  partnership; 
thus,  if  three  persons  ag^ee  to  enter  into  partnership,  and  bring 
into  the  joint  fund  1000/.  each,  and  two  advance  1000/.  each, 
but  the  third  advances  nothing,  he  will  be  liable  to  the  partner- 
ddp  to  that  amount,  and  not  to  each  of  the  partners.  So  in  this 
case,  the  206/.  was  dito  to  the  Plaintiffs  jointly,  and  not  104/.  to 
each  separately,  therefore  the  action  was  properly  commenced  by 
both  for  the  whole  sum. 

•  Bayley  Serjt.  coniri.  If  the  rule  contended  for  be  just,  it 
must  equally  hold  g^ood  where  two  partners  have  advanced 
money  for  a  third  in  unequal  proportions.  Now  suppose  one 
partner  to  have  advanced  5000/.  and  anotther  only  5/.,  and  a 
third,  who  has  advanced  nothing,  to  have  a  debt  against  the 
'  former  to  a  large  amount,  if  the  two  may  owe  the  third  who  has 
advanced  nothing  for  his  proportion  of  5000/.  and  5/.  jointly) 
the  Defendant  will  be  deprived  of  his  set-off.  Where  two  per- 
sons have  each  advanced  money  for  a  third, .  there  is  no  doubt 
that  they  may  sue  separately  j  and  if  they  may  also  sue  jointly,  it 
will  put  it  in  their  power  to  defeat  the  set-off  of  the  Defendant, 
by  suing  jointly  if  his  cross-demand  be  separate,  and  separately 
if  his  cross-demand  be  joint. 

The  Court  were  of  opinion  that  the  Plaiptiffs  could  not  main- 
tain a  joint  action,  and  therefore  the  nonsmt  ought  to  stand. 

Rule  discharged. 
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South  BY  and  Another,  Assignees  of  Keeves  a  Bank-     nw.iooi. 

rupt,    V.  BUTLEIU 

npHls  was  an  action  for  money  had  and  received,  brought  with  A  tnder  salne- 
a  view  to  contest  a  payment  made  by  the  bankrupt  to  the  ^  of  bankrapt^. 
Defendant  under  the  following  circumstances :  *^i°l*'^*H* 

On  the  1st  o{  September  1801,  which  was  subsequent  to  an  act  ih  prison  at  the 
of  bankruptcy  committed  by  Keeva,  he  was  arrested  in  an  action  ^llld?^**^^*^ 
at  the  suit  of  the  Defendant,  and  committed  to  the  JKtirg's  Bench  for  til  hu< 


prison;  after  this  he  was  removed  to  the  Fleet,  charged  with  this  *'^'l53*^' 
and  several  other  actions.    On  the  2d  of  October  following  he  debuSn  foUi 
sent  for  all  the  persons  at  whose  suit  he  was  detained  except  one  ^^^^^^bijT 
Hiam  Hart,  and  paid  them  all,  including  the  present  Defendant,  ocmmd  from 
the  full  amount  of  their  debts,  and  was  discharged  from  their  jJ^^uSS* 
several  suits ;  but  no  other  circumstance  occurred  from  which  it  that  they  knew 
could  be  presumed  that  the  Defendant  knew  of  the  bankruptcy  ^^  ^^^ 
or  insolvency  of  Keeves  at  the  time  when  he  received  his  debt.  aoUeiicjr.  Held 
On  the  4th  of  February  1802  a  commission  of  bankrupt  issued  ^^J^^^ 
against  Keeves,  and  on  the  16th  of  the  same  mon)h  he  was  dis-  iiroiected  hj 
charged  generally  from  the  Fleet.  Jwf*^'  *' 

The  cause  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guild- 
kail  sittings  after  last  Trinity  Term,  when  the  jury,  under  his 
Lordship's  direction,  found  a  verdict  for  the  Plaintiffs.       • 

A  rule  nisi  for  setting  aside  this  verdict  having  been  obtained 
on  a  former  day. 

Shepherd  and  Bayley  Serjts.  now  supported  the  rule.  This  is 
a  payment  protected  by  the  19  Geo.  2.  c.  32.  which  declares  that 
payments  made  in  the  usual  and  ordinary  course  of  trade  and 
dealing,  received  by  the  creditor  before  notice  of  the  bankruptcy 
or  insolvency,  shaU  be  deemed  valid,  though  in  fact  subsequent 
to  an  act  6f  bankruptcy  committed.  By  the  case  of  Cox  v.  Mor- 
gan, ante,  vol.  2.  p.  888.  it  was  decided  that  payments  under 
legal  process  are  within  the  protection  of  this  statute.  Now  the 
present  case  falls  within  the  same  principle*  The  payment  was 
made  by  the  bankrupt  in  order  to  liberate  himself  fit>m  cussody ; 
and  whether  that  were  done  to  prevent  an  arrest  in  his  oifu 
house,  or  discharge  himself  from  actual  confinement,  can,jtf(ake 
no  difference.  If  it  be  objected  that  he  had  no  right  (o  send 
for  his  creditors,   it  may  be  answered,  that  when  oi^ce  com- 

*  Vide  Harwod  t.  Lm^i,  1 1  East,  127.    Bayly  y.  Sehofeld,  1  M.  &  &  S38.  S5l* 

mitted 
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f88l«  mitted  to  prison  be  has  no  other  mode  of  obtaining  bis  dis- 
■"■'■'■  '  charge;  nor  is  bis  act  more  voluntary  if  heiiend  for  his  cre- 
« ."**  ditors  and  pay  them  in  order  to  get  out  of  prison,  than  if  he 
BuTL£R.  pay  them  to  prevent  an  arrest.  Both  payments  are  made  to 
avoid  the  inconvenience  of  confinement.  The  transaction  be- 
tween  the1>anknipt  and  his  creditors  in  prison  by  no  meatts 
dForded  evidence  to  them  that  he  ^as  in  insolvent  circum- 
stances :  for  they  did  not  kpow  but  that  he  was  paying  all  his 
creditdrs ;  and  it  would  be  a  singular  inference  to  make,  that 
because  a  man  sent  for  his  creditors  and  paid  their  debts  in  full 
he  mu^  be  in  insolv^t  circumstances.'  "Hie  conductf  of  the 
Defendant  afforded  no  more  evidence  of  his  knowledge  of  the 
bankrupt's  insolvency  than  that  of  any  other  creditor  who  ob- 
tains bis  debt  by  an  artest.  It  may  perhaps  1)e  urged,  timt  as 
that  was  not  paid,  a  fraudulent  preference  was  giren  to  the 
other  creditors.  But  If  one  creditor  by 'Using  legal  diligence 
obtain  payment  of  his  debt,  such  payment  will  be  protected, 
diough  it  operate  to  the  prejudice  of  the  others ;  and  the  bank- 
lupfs  knowledge  of  his  own  situation  will  not  prevent  such  ere- 
(6tor  from  retaining  it  under  the  provisions  of  the  i^tatute,  if  he 
himself  were  ignorant  of  the  insolvency  or' bankruptcy  of  his 
debtor. 

Btst  Seijt,  tattttiy  was  stopped  by  the  Court. 
Lord  Alvahlby  Ch.  J.  The  only  question  to  be  considered 
is,  whether^is  case  fdlls  within  the  decision  of  this  Court  in  Cor 
y.  Morgan  f    WiAout  entering  into  any  examination  of  the 
principles  upon  which  that  decision  proceeded,  it  is  perfecfiy 
.  clear  that  the  only  rule  diere  laid  down  was,  that  if  a  mwi  who 
is  arrested  by  a  creditor  banAJide  using  legal  diligence  for  the 
recovery  of  his  debt  pay  that'  debt  in  order  to  relieve  himself 
from  that  arrest,  and  without  any  intention  of  giving  a  pre- 
ference to  the  creditor  by  wbbm  he  is  arrested,  such  payment 
will  be  protected  by  the  19  Geo.  2.    The  present  case,  however, 
goes  nmth  beyond  that  of  Cox  v.  Morgan.  The  question  here  is, 
Whether  a  man  who  has  been  charged  in  custody  at  the  suit 
of  several  -creditors,  and  detained  in  prison  for  a  considerable 
*  tiiii^,  may,  whenever  he  thinks  proper,  send  for  some  of  tiiose 
Creditors  tmd  pay  their  debts,  leaving'therest  of  the  creditors 
unsatisfied ;  even  though  such  a  payment  has  not  the  efifect  of 
discharging  him  from  prison  ?    If  this  were  to  be  considered 
within  the  protection  of  the  statute,  it  would  ufford  to  a  bank- 
rupt 
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nipt  the  tneans  of  giving  that  preference  to  favourite  cfeditofs        180  . 
vehich  it  is  the  object  of  the  bankrupt  laws  to  proven ti  

Heath  J.    TTie  case  of  Cox  v.  Morgan  is  not  applicable  to      Soutbey 
this.    The  present  is  a  clear  ca^e  of  undue  preference.  Butt.xr. 

RooKE  J.  The  case  of  Cox  v,  Morgan  was  decided  on  the 
special  circumstances  there  stated.  It  was  thought  by  more 
than  one  of  the  Court  in  that  case*  that  the  fiicts  afforded 
ground  from  which  it  might  have  been  inferred  that  the  creditor 
knew  of  the  insolvency  of  the  bankrupt ;  hut  it  was  expressly 
stated  in  the  case  that  he  did  not  know  ^of  the  isMolvency  or 
bankruptcy,  and  upon  that  .ground  the  decision  proceeded.  In 
this  case  the  bankrupt,  being  in  prison,  sends  for  a  certain  num- 
ber of  his  creditors  and  pays  them,  omitting  one  at  whose  suit 
also  he  was  charged  in  custody.  Could  a  jury  tken  have  said 
that  the  creditors'  knew  nothing;  of  the  distressed  oiroumstances 
of  the  bankrupt'?  It  iappears  to  itie  to  be  a  dear  ease  of  fliegfd 
preference. 

Ch  AMBRB  J.  I  am  entirely  of  the  sarte  dpinion.  If  we  vrete 
to  decide  that  the  present  payment  is  protected  by  the  19  Geo*  2. 
we  might  as  well  repeal  the  whole  system  of  tte  bankrupt  law«« 

ftvte  discharged. 


Clegg  and  Another  t?.  Cotton,  ,  jvw.22. 

A  SSUMPSIT  by  the  indorsee  i^^nst  the  drawer  of  a  hHl  of  ex-  A.,  the  agent 
r^  change,  dated  the  34th  of  Stptemher  17^4,  and  drawn  at  's^^glaJd. 
Charlestown  in  America,  upon  one  Michael  CulUn  of  Liverpool^  drew  a  bill  up- 
in  favour  of  Messrs.  Mil/er  and  Roberison  of  Charltstown,  Hot  Sowd'u  to  c.', 
800/.,  payable  00  days  after  sight.    The  cause  was  tried  before  also  residing  in 
Chamhre  J.  at  the  last  summer  assizes  at  Lancaster,  when  the  indorsed  iT  ^ 
Plaint^s  were  nonsuited  under  the  following  circumstances.        ^"^^'^  riefoie 
The  bill  in  question  having  been  indorsed  by  Miller  and  Ho-  diw,  A.  haying 
bertion  to  the  house  of  Booth  and  Co.  in  America,  and  by  them  |««>"  to  ^ 
ioome^  James  Jacks,  also  in  America,  was  by  him  indorsed  to  the.  would  fail. 
Plaintiffs,   who  were  merchants  at  Manchester.     Cotton,  the  Jodgwi  proper- 
drawer  of  the  bill,  was  the  agent  of  Cullen,  the  drawee  in  Jlme^  £.inthehand» 
riea,  and  drew  this  bill  in  favour  of  Miller  and  Robertson,  for  f/^**"*"*^' 

the  bill  ip  case 

goods  purchased  by  him  there.  Soon  after  the  bill  was  drawn,  it  should  be  re- 
turned, C.  un- 
dertaking to  restore  the  same  wlieneirer  it  should  appear  that  he  was  exonerated  Crom  the  bill.  Ac- 
ceptance and  payment  of  the  biU  were  refused,  but  no  notice  was  given  to  J.  Held  that  A,  was  dis- 
charged.* 

•  Vide  Prideaus  V.  Collier,    1  Stark.  Ni.  Fri.  57.      EadaUe  v.  Sowerhy,  11  East, 
114.     Breipn  v.  Maffey,  Id  East,  2 16.     Qonj  v.  6VoU,  S  B.  &  A.  619--625. 

Cotton 
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1802.  Cotton  havingreason  to  believe  that  Cullen  was  likely  to  become 
bankrupt,  and  fearing  that  the  bill  would  be  dishonoured,  lodged 
property  in  the  hands  of  JlftV/er  and  Robertson,  and  Boo^Aand 
Co.,  to  answer  the  bill,  in  case  it  should  be  returned;  Who  gave 
him  the  following  acknowledgment. 

"  We  do  acknowledge  to  have  received  from  Mr.  L.  Cotton^ 
the  sum  of  2510  dollars,  55  cents,  which  we  promise  to 
hold  forthcoming  to  him  or  his  order,  whenever  it  shall  ap- 
pear that  we  are  ^exonerated  from  the  payment  of  his  bill 
for  500/.  drawn  by  him  on  Mr.  Cullen  6f  Liverpool,  in  fa- 
vour of  Miller  and  Robertson,  and  by  us  indorsed. 

*'  19th  June  1800.  MOler  and  Robertson. 

>  ^  *'  B.  Booth  and  Co." 

The  bill  was  duly  presented  for  acceptance  and  payment,  both 
which  were  refused,  but  no  notice  of  such  refusal  was  given  to 
the  drawer.  The  Defendant  being  arrested  upon  the  bill  at 
Liverpool,  said  that  he  should  apply  to  the  assignees  ot Cullen  to 
bail  him,  for  that  he  had  lodged  property  in  America  to  answer 
the  bill,  which  property,  if  he  should  be  discharged  an  account 
of  the  want  of  notice,  he  should  pay  over  to  the  estate  of  Cullen, 
A  rule  nisi  for  setting  aside  the  nonsuit  having  been  obtained 
on  a  former  day  in  this  term, 
^  Cockelt  Serjt.  now  shewed  cause.    The  only  question  in  this 

Case  is,  whether  any  thing  has  been  done  to  wave  that  want  of 
^Vnptice  of  the  non-acceptance  and  non-payment  which  was  ad- 
.  mitted  at  the  trial.     Now  there  seems  to  be  nothing  to  distin- 
guish this  from  the  common  case  in  which  the  drawer  is  dis- 
charged for  want  of  notice :  indeed  it  appears  most  clearly  that 
the  drawer  had  effects  in  his  hands,  and  that  if  the  bill  had  been 
'/presented  in  AmericOf  it  would  have  been  paid. 

Shepherd  Serjt.  in  support  of  the  rule.    The  special  cir- 

\     cumstances  of  this  case  take  it  out  of  the  ordinary  rule  ap- 

'    plicable  to  cases  where  no  notice  has  been  given  of  non-accept- 

.   ance  or  non-payment.    The  bill  was  drawn  in  Jmerica,  and 

the  drawer  wc^  at  that  time  acting  as  the  agent  of  the  drawer. 

Now  the  conversation  which   took   place  at  the  time  of  the 

arrest  shews  that  the  money  which  he  lodged  with  the  houses 

of  Miller  and  Robertson,  and  Booth  and  Co.,  was  the  money 

of  his  principal,  and  that  in  consequence  of  his  having  heard 

^      that  the  drawer  was  likely  to  fail,  instead  of  remitting  those 

effects 


'-*.. 
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€lffects  to  him  which  might  hare  provided  for  the  payment  of  the  1802. 
bill,  he  retained  them  in  America  to  indemnify  the  indorsees. 
This  is  the  only  inference  to  be  drawn  from  the  Defendant's  ob- 
servation, that  he  should  not  pocket  the  money  himself,  but  pay 
it  over  to  the  assignees  of  the  drawer.  The  bill  therefore  was 
drawn  npon  a  person  to  whom  the  effects  afterwards  detained  in 
jtmerica  were  to  have  been  remitted  as  a  fund  for  tiie  payment 
of  that  bill;  and  if  so,  the  same  rule  must  apply  as  if  the  bill  had 
been  drawn  upon  a  person  having  no  funds.-  Possibly  the  cir- 
cumstance of  the  funds  being  detained  in  America  was  the  rea- 
son why  acceptance  was  refused.  If  the  money  which  was  des- 
tined for  the  payment  of  the  bill  was  kept  back  by  the  drawer  in 
order  to  secure  himself  and  the  other  indorsees  in  Jmerica,  it  ^^ 
cannot  be  contended  that  the  drawer  has  sustained  any  injury 
from  the  want  of  that  notice  which  fae  now  sets  up  as  a  defence 
to  this  lu;tion  upon  the  bill. 

Lord  Ai.  VAN  LEY  Ch.  J.  If  I  understand  this  case  it  is  neither  '^''^ 

more  nor  less  than  thifi.  The  agent  of  Cidlen  in  America,  having 
authority  to  draw  upon  him  in  England,  drew  the  bill  in  ques- 
tion: but  from  an  apprehension  that  it  might  not  be  paid,  he  .  j^V 
afterwards  lodged  money  by  way  of  indemnity  in  the  hands  of 
Miller  9xA  Robertson,  and  Booth  and  Co.,  who  were  indorsees 
for'^a  valuable  consideration.  It  does  not  appear  whether^  he 
had  this  money  at  the  time  when  the  bill  was  drawn,  or  whether  ^ 

he  knew  that  it  would  net  be  paid ;  nor  is  there  any  evidence 
to  shew  that  the  bill  was  not  to  be  paid  unless  the  money  was  . 
remitted  from  Jmerica.    That  fact  has  been  assumed  in  argu- 
ment in  order  to  bring  this  case  within  the  rule  which  has  been 
adopted,  that  want  of  notice  to  .the  drawer  shall  not  affect  the 
right  of  the  holder  where  there  are  no  effects  of  the  drawer  in  the 
hands  of  the  acceptor.     I  lament  that  such  a  rule  ever  was, 
adopted,  and  think  it  would  have  been  better  to  have  adhered  to ' 
the  old  rule  that  want  of  notice  discharged  the  drawer,  without 
permitting  parties  to  enter  into  the  reasons  why  the  drawer  was 
not  entitled  to  such  notice.  '  The  utmost  extent  to  which  the  de- 
cisions have  gone,  is,  that  a  man  who  draws  a  bill  without  having 
any  effects  in  the  hands  of  the  drawee,  shall  not  be  permitted  to 
object  to  the  want  of  notice  of  non-acceptance  or  non-payment. 
Is  that  the  case  here  ?    Hie  present  bill  was  drawn  by  an  agent 
upon  his  principal,  and  when  acceptance  was  refused,  the  Plaintiff 
should  have  given  notice  thereof  to  the  drawer,    dearly  when 
the  bill  was  drawn,  the  drawer  was  entitled  to  notice.     Now 
*  TOL.  III.  B  shaJl 
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18QSL       shall  he*  because  after  that  tiiae  he  deponted  moiiagr  in  tiia 

of  MiUtr  and  Robertson,  and  B0oih  and  Ca.»  to  iodlaaatfy  then 
^  against  the  retmn  of  the  bUU  be  heU  to  be  dsprHred  of  that  rig^t 

Carr.Q)i.  te  Botfeee  which  he  had  when  the  bt^l  was  cieated !  Tb^vMt^ 
notiee  might  have  iaduced  MHier  and  lZii6«r(«Dfir  and  AwfA  mA 
Co..  to  paj  back  the  depotiit  to  the  drawer^  aad  the  diawer 
might  ha've  paid  over  to  the  drawee.  Tbeve  is  poduBg  in  thi¥ 
case  from  vfaich  fraud'cas  be  infemd ;  mow  it  is  on  the  groniA 
of  fsaad  that  the  Conrts  have  proceeded  in  diepensing  n^h  W^ 
tioe.  The  Defendant  being  now  sned  in  his  ehameter  of  dssriMr^ 
I  think  he  has  a  ri|^  to  avail  himsdf  «f  the  waai  of  Mtioa^ 
There  is  nothing  in  this  ease  to  bring  it  within  4ie  deoiskn  im 
liicimdik€\.B9Umau{Q\  mid  I  am  not  wilting  to  extend  lk% 
prwciples  of  that  decisiott. 

HsATH  J.  I  am  of  the  same  opiman.  Ko  donbt  the  nde 
dispensing  with  notice  proceeds  on  the  gtoand  of  a  sappoied 
fraud.  But  that  ground  is  not  applicable  to  a  ease  wbera*  an 
agent  draws  upon  his  prindpaU  niJess  under  very  partiealar  eiar 
cumstaaces.  Had  this  biU  been  reinitted  to  A»$enca  imnedi? 
ately,  it  would  probably  haye  been  paid  out  of  the  ftmi  |daoedt 
in  the  hands  of  MilUr  and  Roberl$on^  and  Booth  and  G&k 

Rook B  J.  No  sufficient  reason  has  been  assigned  ^nA^  netfsef 
was  not  g^ven  in  this  case.  The  Plaiatiff  only  endeavoura  ti^ 
support  bis  own  laches  by  saying*  if  notice  had  bee»  giTOii^  il 
would  have  been  of  no  consequence.  It  does  not  oleaity  appear 
that  all  the  money  paid  faato  the  hands  of  MiUer  and  HoberHon 
and  Boo^h  and  Co.  is  to  be  paid  o<?or  to  the  assignMB  of  tfaa 
drawee,  for  possibly  it  may  be  subject  to  demands  which  tfa»  D^r 
fendant  may  have  upon  the  estate  of  CuUen^  as  his  agent;. 

CiiAMBRE  J.  I  iee  no  reason  Ibr  changing  fiie  PIwiiM 
wluch  J  formed  at  the  IriaU  It  is  not  necessary  to  say  whethflr 
the  rule  which  dispense^  wUh  notice  in  oases  where  the  drvwet) 
has  no  eifects  in  the  heQida  of  the  di^wee  were  wisely  ido|»ted^ 
op  not  That  i^e  certainly  pvooeeda  npe**  the  gmunA 
of  fraud  ia  the  drawer :  and  the  courts  h»re  said  that 
whe^e  the  drawet  has  been  guilty  of  frand  he  shall  not  olwm 
the  protection  of  those  rules  whioh  wove  intoodMoed  for  the 
benefit  of  drawers  acting  bon&  Jldi*  When  a  pomon^  draifi^ 
a  bill  upon  another  who  has  90  efibcts  in  his  haoAl*  bo  W 
not  entitled  tp  notice  of  its  being  dvihonomredi  stee^  h»  nuMt 

know' 
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know  without  such  notice  that  no  funds  have  been  provided  to  180B. 
answer  it.  In  the  present  ease  there  is  no  pretence  to  charge 
the  drawer  with  fraud.  The  Defendant  drew  upon  Cullen  in 
the  oharttetar  of  agents  and  no  evid^tice  has  been  adduced  tb 
ihew  that  h6  had  dot  a  right  to  do  so.  It.has  been  assunied  for 
the  putlpose  of  tfaeitrgTiinent,  that  he  wai&  to  send  over  motley  to 
atiiiwer  the  bill.  It  is  true  tUat  the  drawee  had  effects  in  Ame- 
Hca ;  and  that  before  the  drihirer  knew  what  was  become  of  the 
Ull»  he  had  reason  to  apprehend  that  it  might  probably  be  re- 
tui^lbed  upm  the  iildorsets.  In  eotueqoentie  of  this  apprehen- 
sion he  d^iosited  efieeis  with  tiic  indorsers  by  way  of  indemnity, 
and  I  think  it  cannot, be  disputed  that  those  effects  belong!^  to 
the  drawee,  and  thcittfaey  were  deposited  for  the  purpose  of  pay- 
ing the  bill;  Now  in  what  right  did  the  drawer  deposit  these 
offaetfl?  So  Imig  as  be  himself  or  the  indorsers  remained  4iable 
vpdti  th6  Mll»  he  had  a  right  to  retain  effects  td  the  amovnt  of  the 
bill  against  the  aasi^aees  of  CuiUmy  or  to  protect  the  indorsers  by 
^k6  api^catian  of  that  property ;  but  the  moment  that  by  the 
kohei  of  the  holder  he  and  ail  the  indorser^were  discharged,  his 
light  ib  dispose  of  the  property  ceased,  and  he  was  bound  to 
transfef  it  imikediately  to  tli»  asBigMOff  of  Culteft.  The  acknow- 
ItAgmetiii  of  Milicr  and  RoberUi3$h  and  Baoth  and  Co.,  %as  to 
this  efieot :  for  they  ealgdgie  ib  x^dtilf  n  the  deposit  as  soon  as  they 
diould  be  eb^onera/ted  from  the  ps^tnent  of  the  bill.  Now  they 
wei^  exooemted  at  die  same  time  that  the  Defendant  was  exo* 
nerated  :  an4  oonsetiueBtiy  from  that  moment  the  Tiftoney  depo^ 
sited  belonged  t9  dM^  assignees  of  GnUe^f.  The  Defendant  in 
saying  that  he  intended  to  pay  over  the  money  to  the  assignees 
of  Cullen,  expressed  his  intention  of  doing  nothing  more  than 
the  lat^  would  have  eompelted  him  to  do:  fot  the  law  would  have 
oblig[ed  him  to  aecoaol  with  tbe  assignees*  I  think  tfaerefbre 
that  hd  was  well  advised  in  resisting  the  aetimi  upon  this  bill,  for 
had  he  paid  the  amoani  affcer  he  bad  been  once  discharged  by 
want  of  dotioet,  he  might  peftiibly  have  been  compelled  to  pay 
the  ntoney  ohrdc  i^aki  toth^  aHfti^eea  of  C^kvK  (a) 

Rule  discharged; 

{a)  S'ee  Ifhttfield  v.  Savage,  ante,  voL  tlu;   Wlder«  notwithstondin^  an  intioM- 

e.  p.  4f/.    But  inthirt'cWm^irid^Met,  ^^i  fhhi  tfifr  draper  to  refuse  pavnent 

who  Swd  bc«n  funiislie4  wiUi  isMiej  l#  on  acoovtrt  of  Hie  mao:  of  aoUee  of  ttta^ 

MMwkt  Oie  bill,  paid  over  diat  money  to  {w^  ntent  by  the  acceptor. 
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Nov.  ioih.  Borrow  DALE  v.  Kitchener, 

If  A  veniict  for  Tn  tbis  case  the  parties  having  agreed  at  Nisi  Prius^  that  a  yer- 
a  Plaintiff  be     X  jj^  g^Q^y  ^  ^j^^  fo^  the  Plaintiff  for  160/.  damages,  and 

taken  at  Ami  ,  /.  i  •  ? 

PfiiM,  subject  405.  costs,  subject  to  the  award  of  an  arbitrator,  to  whom  all 

*®  *ibi*rator  ^^  matters  in  difference  were  referred,  with  a  proviso  that  the  arbi- 

and  the  rule  of  tratoif  should  make  his  award  by  the  first  day  of  this  term,  and 

ISadTa  nd^of  ^®  arbitrator  having  accordingly  before  the  term  made  his 

court,  the  yer-  award  in  favour  of  the  Plaintiff  for  113/.,  and  the  mle  of  refer- 

entered  accord-  ^^^  having  been  made  a  rule  of  court,  the  verdict  was  reduced 

ing  to  the  according  to  the  award,   and  judgment  was  entered  up  by  the 

MbUra^or!^*  Plaintiff  for  that  sum,  together  with  his  taxed  costs,  without  any 

without  any  previous  application  to  the  Court  for  that  purpose,  and  a  writ  of 

the  CourtfoT  oxocution  was  sued  out  and  executed.     On  a  former  day  a  rule 

that  purpose,  q^s}  ^as  obtained  by  the  Defendant,  calling  on  the  Plaintiff  to 

the  award  be  shew  cause  why  the  writ  of  execution  issued  and  the  levy  made 

imde  before  thereon  by  the  sheriff  should  not  be  set  aside  for  irregularity  with 

Defendant  can  costs.    The  grouuds  of  this  applicatiju  were;  1st,  that  the 

only  impeach  Plaintiff  was  not  at  liberty  to  reduce  the  verdict  according  to 

four  first  days  the  awaid,  without  an  express  application  to  the  Court  for  that 

of  term.      ^  purpose,  and  that  he  was  premature  in  entering  up  his  judgment 

Tice  of  the  before  the  end  of  the  term.    2dly,  That  the  execution  was  irre- 

iiec^  "to  E^^>  l>®<»^s<5  the  Defendant  had  never  had  personal  notice  of 

warrant  the  the  award.    Thefacts  of  the  case  as  to  the  last  point  were,  that 

I!^JlI!?;«^.?r  the  Defendant  before  the  award  made  went  into  Scotland  and 

cution  in  such 

case,  if  the  at-    had  not  returned  since;  but  it  appeared  that  his  attorney  had 
IJefendani  has   "^^^^  served  with  notice  of  the  award,  and  had  received  a  copy 

been  served        of  the  same. 

award.*  Shepherd  and  Bayley  Serjts.  shewed  cause,  andinsbted  that 

where  a  verdict  is  taken  at  Nisi  Prius,  subjectto  the  award  of  an 
arbitrator,  the  functions  of  the  jury  are  thereby  vested  in  the  ar- 
bitrator ;  and  when  he  has  ascertained  the  sum  due,  the  verdict 
may  be  altered  accordingly,  and  the  judgment  entered  thereon, 
without  any  other  interference  of  the  Court  than  that  of  making 
the  rule  of  reference  a  rule  of  court ;  in  support  of  this  proposi- 
tion, they  referred  to  Grimes  v.  Naish,  ante,  vol.  1.  p.  480.  and 
Lee  v.  Lingard,  1  East  401.  (a)  They  observed  that  if  it  were 
otherwise,  a  Plaintiff  consenting  to  a  reference,  and  taking  a 

(a)  But  see  Kettle  v.  Grove,  Bamei,57.      to  enter  judgment  without  leave  of  the 
where  the  Court  approved  a  contrary      Court." 
practice,  saying**  Plaimiflfhad  not  aright 

•  And  see  Tomtiaint  ▼.  Hartop,  7  Taunt»  JWl.    Bower  v  Tayhr,  7  Taunt.  5r4w^ 

verdict 
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Terdict  for  his  security,  would  be  in  a  worse  condition  than  if  he       1802. 
abided  the  decision  of  the  jury ;  whereas  the  object  of  taking  a     — — - 
yerdict  was  to  place  him  in  the  same  condition  as  if  he  obtained  '^^^^'^^^ 
a  verdict.    With  respect  to  the  2d  objection,  they  contended    HiTcnB»»m. 
that  personal  service  was  only  necessary  in  order  to  bring  a  party 
into  contempt,  whereas  the  proceedings  against  the  Defendant 
were  not  of  that  nature,  but  mere  civil  process  founded  on  the 
judgment  obtained  by  the  Plaintiff. 

Best  Seijt.  contri,  admitted  that  the  cases  of  Grimes  v.  Naish, 
and  Lee  v.  Ungard,  were  an  answer  to  the  1st  part  of  his  Ist 
objection,  but  insisted  that  according  to  the  words  of  the  9  4*  10 
fV.  3.  c.  15.  s.  2.  '^  any  arbitration  or  umpirage  made  under  a 
rule  of  reference  might  be  set  aside  by  the  Court  upon  applica* 
tion  made  within  the  term  immediately  following  the  publication 
of  the  award,^  and  consequently  the  Plaintiff  had  no  right  to 
enter  up  his  judgment  and  proceed  to  execution  till  the  expira- 
tion of  the  term,  as  the  Defendant  would  thereby  be  precluded 
from  applying  to  the  Court  to  set  aside  the  award.  He  also 
referred  to  Read  v.  Garnett,  Barnes  58.  to  shew  that  where  a 
Plaintiff  takes  a  verdict  for  security,  and  refers  the  cause  at  Nisi 
Prius,  the  Court  of  Common  Pleas  had  held  that  an  affidavit  of 
the  due  execution  of  the  award,  and  of  a  demand  of  the  money 
is  as  necessary  where  the  application  is  to  have  the  postea  deli- 
vered to  the  Plaintiff,  in  order  that  he  may  tsd^e  out  execution, 
as  where  the  application  is  for  an  attachment. 

Lord  ALVANLEYCh.  J.  It  appears  tome  that  the  present  ap- 
plication to  the  Court  is  without  any  foundation  in  reason.  By 
consent  of  the  parties  an  arbitrator  is  at  Nisi  Prius  substituted  in 
the  place  of  the  jury,  and  when  his  award  is  made  the  verdict 
must  of  course  be  entered  so  as  to  correspond  with  that  award. 
It  is  not  pretended  that  the  Defendant  was  not  informed  of  the 
arbitrator  having  made  his  award;  but  it  is  contended  that  he 
ought  to  have  had  personal  service  previous  to  the  execution. 
But  that  I  conceive  to  be  perfectly  unnecessary  as  a  foundation 
for  civil  process.  The  9  4*  10  fV,  3.  does  not  apply  to  such  a 
case  as  this.  If  therefore  the  Defendant  wished  to  impeach  the 
verdict  as  founded  on  the  award,  he  should  have  applied  to  the 
Court  for  that  purpose  within  the  four  first  days  of  term. 

Hbath  J.  The  9  4*  10  fF.  3.  has  no  operation  in  this  case. 
With  respect  to  the  case  cited  from  Barnes,  that  has  been  over- 
ruled by  subsequent  authorities  and  practice ;» indeed  many  of 
the  cases  reported  in  that  book  are  not  law. 

ROOKE 


«tt  0ASB9  m  iaeHLABUUS  VEBM 

WOB.  EookbJ.    Thera  can  be  bo  doobi  .dMt  9  ^  10  tr.  &  dooR 

\  not  apply  to  an  award  made  imdar  a  sabmuiioD  of  diia  kiiML 

BouiwjkAi^  Tke  award  of  the  arfaitcatDr  k  tiiOTeidiet  of  die  jury,  and  if  that 

UnauMMtM.   ii  not  satisfactory  the  party  aggrieved  shoidd  oome  to  the  CSoorc 

as  in  other  new  trials  within  the  four  days.    The  reasoB  upon 

which  the  decision  in  Read  t.  Garget  ift  founded  provee  it  to  be  a 

case  of  no  authority ;  for  a  demand  of  the  money  is  there  said  to 

be  as  necessary  before  execution  is  taken  out,  as  it  would  be  H| 

nioving  for  an  attachment.     Now  the  former  is  ei\tii|  Ae  latter 

criminal  process. 

Chambee  J.  The  limitation  of  time  resevved  ind4rlO  W. 
3.  is  for  the  party  to  apply  to  the  equity  of  the  Cour4.  Bat  the 
present  judgment  and  executioo  are  founded  on  a  verdict.  Perr 
fional  service  is  only  necessary  in  cases  of  criminal  procewy  and 
not  in  cases  of  civil  process.  Rule  discharged  with  costs. 


Nov.  26l!i.  COLLETT  ».  X^^OJtf  PSpX, 

inaii  action  of  HPhis  was  an  action  brought  to  recover  damage  for  the  breai^ 
non^Lna-.  ^^  au  agreement  for  the  sale  of  a  house  and  a  sum  of  mo- 

anceof  aeon.  jjQy  p^jd  by  way  of  deposit  on  the  purchase  of  the  premises, 

sJeof  ahoase,  "^^^  ^^^  couut  wos  ///  usmfftp&ii  on  the  agreement  to  sell ;  and 

with  counis  to  after  alleging  that  the  Defendant  was  to  make  a  good  title  to  tha 

the  deposit,  premises,  stated  in  the  breach  that  he  delivered  an  abstract  of 

tiicPiaimiff  ^tle  which  was  insufHcient,  defective,  and  objectioBaUe,  and. 

having  in  his         ,  ,  .  i.    i  i  .  i  rr»i  i 

first  count  ai-  '  that  the  premises  were  hablQ  to  incpmbrances.  vheie  uras  also 
leged  that  the    ^  cQunt  for  moucv  had.imd  received. 

Defendant,  *        i         •  •  i      ^ 

triio  was  to    .  A  rule  utsi  having  been  obtained  ox\  a  former  day^  calling  on, 

iitic*had*dcii.  *^®  Plaintiff  to  shew  cause  why  he  should  not  driver  to  the  Der- 

▼ered  anab-  fendant's  attorney  an  account  in  writing  of  the  ipsujB^iencies,. 

w^IT"  il^IIffi-  ^^^^^^f  awd  objections  to  the  abstract  delivered^  and  also  of  tb^ 

"  cient,  defec-  iticumbrances  to  which  th^  premises  we^  in  tbp  dcclaratioii 

the  Court  Shepherd  Serjt.  now  shewed  cause,  andcontended  that  the  Court 

Pi&to  ^ould  not  entertain  this  application,  which  was  in  the  nature  of  a. 
eiTe  a  particu-  bill  in  equity,  without  any  mutuality  in  the  ad  vantages  to  be  d^ 
jectbns  to  the  ^^^^^  under  it,  for  tliat  if  the  obj^tioufli  aliPe^dy  withiii  the  Plaip- 
abstract  arising  tiff's  knowledge  shoukl  he  stated  by  wayofpartical^yandpreviont 
faa?*^*  ^^^'^    ^^  ^^^  ^^^  ^^  shai|ld  be  discovered  that  other  objections  existed^ 

•  Vide  Squire  v.  Tod,  1  Cijuiiib.  39^  ifli^rHQcGmmtT,  {.om^nrtK^^  l^no^M^-^ 
3S9. 

the 
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tiuB  Pbintiff  would  not  be  aUe  «a  mail  faim^lT  of  tbrnt,  but       1806. 


J. 


ynnM  be  prentaded  by  the  particndar.  He  observed  that  the  — 
dbKtnict  had  been  letanied  to  the  Def(Nid!!tnt*s  ci;ttor]icj,  wUh  ^^^^^^"^^ 
mutgiaml  notes  pofaitiDg'  out  as  objections  tiu^  two  annnittte,  cte-  Tqom  »«on. 
ainig^  a  ehorge  vpos  the  premises^  had  not  been  acooanted  for, 
and  that  aninspeetion  of  aome  deeds  having  been  reqvSted,  the 
Plaintiff  had  oafy  been  refenei  to  a  third  person^  in  whoso  pos- 
aatttoa  they  were.  The  objections  noticed  in  the  margin  of  the 
abalnict  werst  he  insisted,  sufficient  notice  to  the  Defendattt ; 
and  thft  ap^icaliDnlo  a  third  person  for  the  inspeetion  of  deeds^ 
WIS  not  for  the  pasty  pazduaing^  but  the  party  seiliog,  to  mafce^ 

B^t  Serjt  CQt^rity  observed  that  this,  like  other  appiioaiions 
ftar  pafticalara  of  a  Phdntiff^s  demand,  was  only  to  prevent  sitr'- 
pose,  and  was  made  necessary  by  tfce  generality  of  the  allega^ 
tioas  in  the  Plaantiff's  deciatation ;,  that  it  fell  ^yitllin  the  pirinei- 
pks  acted  upon  in  the  King's  Bench^  whero  in  ejectments  jQx^ 
vr^entnr  nnikr  basaehes  of  co^fieuant,  the  Plaintiff  had  been 'com^ 
peHcdto  speeiiy  the  breaches  npon  which  he  meant  to  rely  (aX 
and  that  it  was  warranted  by  an  opinion  thrown  out  in  this  Court 
some  few  terms  back  in  a  case  of  M'  Conneil  v.  Hector,  wfaiere  on 
an  issue  from  the  Court  of  Chancery  to  try  a  question  of  bank- 
ruptcy and  an  application  for  aparticnlu*  of  the  acts  of  trading 
meanir  to  be  refied  on,  the  Court  held  it  a  reasonable  appMca- 
tien..^> 

Th9  Comrt  wuiu  of  opinion  that  the  Plaintiff  was  not  bonnal  to 
MitB  itshispartiBttlar  any  of  the  objections  in  point  of  law  arising 
upon»  Iha  sibsttact  delivered,  but  that  he  ought  to  specify  every 
aurtter  of  ftict  wUch  he  meant  to  rely- upon  a^  the  trial,  as  haV'» 
ing  becm  a  canse  of  his  not*  being  able  to  complete  the  puichasm 
Aooordingly  witb  this,  qaalftoation  they  made  the 

Ruin  aboiutek. 

(«>])mi(1  Bfimk^Vh^iptitt  XJtJSST.      oat  in  Uiat  c&ic  om  Ute  Mite  ftfsi,  wtifclf 
.  ^)^iUUi,  Xiii*  iiiiioMitiim  waB.thxuwo       wm  tfterwards  ubandonrd. 


AasvuBSiT  to  recover  the  amonnt  of  a  surgeon's  bill.  a  master  is  not 

-^    The  cause  was  tried  bafore  Le  Blanc  J,  at  the  last  Shrttez*  l^^bie  upon  .a 
bwrj/  assia.'ssy.  when  it  appeared  that  the  action  was  brought  to  re-  wmfnit  to  nay 

fur  medical  at- 
tendance on  a 
servant  who  has  met  with  an  accident  in  his  scrrice.* 

*  And  see  Lamb  r.  Bufice,  4  M.  2c  S.  87^. 

cover 
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.  1802.      cover  8/.  18s.  6d.  the  amount  of  a  bill  for  medical  attendance 

upon  a  servant  of  the  Defendant,  who  had  his  arm  broken  while 

WiKNALL  driving  the  Defendant's  team,  smd  who  had  been  hired  by  the 
AiiKEv.  Defendant  at  the  yearly  wages  of  S/.  lOs.  and  victuals ;  that  the 
accident  happened  nearer  the  house  of  the  servant's  mother  than 
that  of  the  Defendant,  and  that  he  was  taken  to  his  mother^s 
house ;  that  the  accident  happened  in  one  parish,  that  the  house 
of  the  servant's  mother  was  situated  in  another,  and  the  Defen- 
dant's in  a  third ;  that  the  Plaintiff,  who  was  the  surgeon  usually 
employed  by  the  Defendant,  accidentally  passing  near  the  mo- 
ther's house,  was  called  in  and  desired  to  attend  her  son ;  at 
which  time  nothing  was  said  about  the  Defendant  paying  for  his 
attendance,  but  the  mother  observed  that  she  had  dways  been 
able  to  pay  her  way,  and  hoped  she  should  do  so  still ;  tibat  dur- 
ing the  time  of  the  servant's  confinement  he  was  supplied  with 
victuals  from  the  Defendant's  house ;  that  the  Plaintiff  first  de- 
livered his  bill  to  the  Defendant,  but  afterwards  called  a  meeting 
of  the  parishioners  of  the  parish  in  which  the  mother's  house  was 
situated,  and  submitted  it  to  them  for  payment,  who  refused  to 
discharge  it.  The  learned  Judge  being  of  opinion  that  the  De- 
fendant, not  having  employed  the  Plaintiff,  or  macie  any  pro- 
mise of  payment,  was  not  liable,  nonsuited  the  Plaintiff. 

A  rule  nisi  having  been  obtained  for  setting  aside  this  n<msuit,. 

Baylei/  Serjt.  shewed  cause.  The  Defendant  in  this  case  having 
entered  into  no  express  contract  with  the  Plaintiff  for  the  cure  of 
the  servant,  the  question  will  be.  Whether  a  master  be  so  far  bound 
to  pay  for  medical  assistance  if  his  servant  meet  with  an  accident 
in  his  service,  that  the  law  will  imply  a  contract  sa  lA  t&  charge 
him  ?  It  is  true  that  in  the  case  of  Scarman  v.  Castel/r  lEsp.  N.P^ 
Cas.270.  JjorAKenj/on  held  that  an  apothecary  might  recover  from 
a  master  the  amount  of  a  bill  for  medicine  and  attendance  fur- 
nished to  and  bestowed  upon  his  servant;  but  it  may  be  observed, 
although  it  does  not  appear  in  the  report,  that  the  apothecary  in 
that  case  attended  the  servant  in  the  house  of  the  Defendant,  wha 
was  a  man  of  large  fortune,  and  though  not  expressly  employed 
by  the  Defendant,  he  might  infer  from  the  circumstance  of  his 
being  sent  for  to  the  Defendant's  house  that  he  was  to  be  paid  by 
the  Defendant  In  Newby  v.  Wiltshire,  which  is  printed  ia2Esp^ 
N,  P.  739.  Lord  Mansfield  says,  **  I  think  in  general  a  master 
ought  to  maintain  his  servants  and  tske  care  of  them  in -sickness  ; 

but 
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hut  the  question  now  is.  What  is  the  law  T  There  the  action  was 
brought  by  the  overseer  of  the  parish  against  the  Defendant  for 
mtmej  laid  out  in  the  cure  of  a  servant  of  the  Defendant,  who 
had  met  with  an  accident  in  the  Defendant's  service,  and  it  was 
held  that  the  Plaintiff  was  not  entitled  to  recover.  There  is 
also  a  case  of  Sirnmom  v.  Wilmot^  3  Esp,  N.  P.  Cos.  91.  in  which 
Lord  Eldon  held  that  the  Plaintiff,  who  had  taken  into  his 
house  and  paid  for  the  cure  of  the  servant  of  a  third  person, 
might  recover  against  the  officers  of  the  parish  where  the  acci- 
dent happened,  the  master  not  having  resided  in  that  parish, 
and  the  parish  officers  being  liable  to  provide  for  casual  poor. 

Willianu  Serjt.  in  support  of  the  rule.  In  Simmons  y.  Wilmot,. 
Lord  Eldon  recognizes  tiie  doctrine  laid  down  by  Lord  Kenyan 
in  Scarman  v.  Casiell,  and  though  the  parish  officers  in  that  case 
were  held  liable,  yet  a  distinction  was  taken  beh^een  weekly  ser- 
vants and  those  hired  for  a  longer  period,  the  serva&t  in  that 
case  being  of  the  former  description.  The  decision  in  Scarman 
V.  Casielt  was  acquiesced  in,  though  the  Defendant  was  well 
able  to  apply  to  the  Court  for  a  revision  of  that  opinion  had  it 
been  thought  not  to  be  maintainable.  In  Dalton's  Justice,  c.58. 
p.  141.  edit.  1742,  it  is  said,  **  If  a  servant,  retained  for  a  year, 
happen  within  the  time  of  his  service  to  fall  sick,  or  to  be  hurt 
or  lamed,  or  otherwise  to  become  nan  potens  in  corpore  by  the 
act  of  God,  or  in  doing  his  master's  business ;  yet  the  master 
must  not  therefore  put  such  servant  away,  nor  abate  any 
part  of  his  wages  for  such  time."  The  rule  laid  down  by  Dalton 
must  extend  to  oblige  the  master  to  provide  medical  assistance  ; 
for  it  would  be  of  little  advantage  to  the  servant  to  remain  sick 
in  his  master's  house  unless  he  were  properly  attended  there 
and  supplied  with  medicine.  It  is  not  necessary  that  the  mis- 
tress in  this  case  should  have  made  an  express  promise,  for  if  she 
were  liable  there  was  no  need  of  a  promise  to  bind  her ;  and  if 
she  were  not  liable,  the  promise  would  be  nudum  pactum  (a). 

This 


ma. 

WlNNALfc 

V. 

Adkst. 


(a)  An  idea  has  pre? ailed  of  late  ytnn 
that  an  esprett  prooiise,  founded  siroplv 
on  an  antecedent  moral  obligation,  is  suf- 
ficient to  sopportan  anumiMtt.  It  may  be 
worth  consideration,  however,  whether 
this  proposition  be  not  rather  inaccurate, 
and  whetlier  that  inaccuracy  has  not  in  a 
{^at  measure  arisen  from  some  expres- 
sions of  Xiord  tfofUj^^U  and  Mr.  Justice 


BuUer,  which,  if  construed  with  the  qua- 
lifications fairly  belonging  to  them,  do  not 
wanant  the  conclusion^which  appears  to 
have  been  rather  hastily  drawn  from 
thence.  In  Atkim  ▼.  HUl,  Cowp,  388., 
which  was  auump$it  against  an  executor 
on  a  promise  by  him  to  pay  a  lesacy  in 
consideration  (of  assets,  l^id  Monoid 
said,  "  It  is  the  case  of  a  promiso  made 

upon 
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Tlttft  nf9WK9  fram  Watsm  r.  Turttir^  Bult.  N.  P.  147.  vheto  lU 
weta&dn  of  the  poor  vere  held  liaUe  to  an  fqpotliaearj  for  lib  at- 

lendaacfl^ 


iipou  K  gM«i  and  Tftluable  Qontidcraliuu 
wnich  in  all  cases  is  a  sufficient  ground 
tD  afHiort  mi  fcti«ik  ItbMiacMtsot 
o^Ugatiow  wliigti  would  otherwise  onU 
bind  a  man's  conscience,  and  which  vrlcl!- 
9111  mush  pEDiaiM  iie  could  not  h«  cm»» 

Sailed  to  pay.*'     And  in  JJawk^t  v.  foti- 
ert,  Cowp.  *i9lT.  which  was  a  simnar  case 

that  the  fuIq  laid  down  at  t)it  bar,  "  ihat 
to  make  a  consideration  to  support  an  at- 
nmif»Ui  therrmwA  l«  aiUkcr  m  imsediaiv 
bene6t  (« tbe  pacty  prumisini^  or  a  loss  lo 
tbe  person  to  wham  the  promise  was 
aadi^**  wm  too  nMrw  i  and  obaetvod, 
'*  that  ^  legal  or  equitable  duty  is  usufii- 
detit  cumraerstion  for  in  actual  prorehe ; 
titiaA  wlMtie  ^laan  ia  under  a  iworai  obU~ 
gallon,  which  bo  Court  ot*  law  or  equity 
oa»  eiifbvce,  and  ptoniwu,  the  honesty 
«m4  rectitude  oC  tlia  thing  Is  a  ooiiotdar- 
atiou."  His  Lordship  t}u:n  instanced  the 
aevenl  casea  of  n  praaiMe  to  pay  a  debt 
barred  by  th«  Maluir  ot  HoHtaiioiis,  a  pA>* 
raise  by  a  baakrupt  after  his  certiHcute  to 

Kj  an  atUecadent  dakt,  and  a  promtsa 
^  a  per«»oii  oi'  CuU  a^ir  to  pay  a  dcjkt  coiv* 
tracted  during  lil»  infancy.     I'he  opinion 
oft'  Ur.  Juillce  lhil(«i*  m  the  last  cako  was 
to  tke  same  effect*  ajid  tlie  same  law  waa 
again  faid  down  hj  Lord  Matiafietd  hi 
IVmrno*  ».  F^ffa,  CompL  M4.    Of  tlM 
two  rormtr  catea  it  may  be  observed,  ttiai 
the  particular  point  decided  in  there  has 
lieen  oferruleil  by  fike  Mb&equeaicase  «f 
Dt€kJt  V.  StruU^h  r.  U.  6V().  And  it  may 
further  be  observed,  that  however  general 
tho  Qtprcsaiom  uaad  by  Lant  Magt^iM 
may  at  first  sight  appeur&yet  the  instanqoa 
adduced  by  him  as  iUustratirc  of  the  rule 
q£  law,  do  not  oury  tbat  rule  b^oo^  what 
tbe  older  aothocilies  koem  to  reco^^alaeas 
if^  proper  Hmits;  for  in  each  instance  the 
party  boaiid  bj  tbe  pnmuse  liad  recetred 
a  b«jielit  previous  to  the  promise.  Indeed 
it  seems  that  in  such  instance.-:  alone  as 
those  selecied  by  Lord  Maiujield  will  an 
eipreu  promise  have  any  operation,  and 
titere  it  only  becomes  necessary,  becott^e 
though  the  cotiftideralion  was  orrgtnatly 
beiteffeial  to  the  psrrty  promising,  yet,  in- 
asmuch as  he  was  not   of  a  ch parity  to 
bind  lifmself  when  he  received  the  bene- 
fit, or  ts  protected  from  liability  by  some 
itatutc  provision,  or  some  stubborn  ruFe 


of  biir»  the  Iaw  vfll  noc  as  ia  ordiajity 
cases  imply  an  asfumpsit  against  bio. 
'ilia  SHuie  obMTSMion  b  apfiKoiUelo 
TraemMt  v.  Fintm,  that  bein^  an  aciioa 
against  a  bankrupt  on  a  promise  made  by 
lii«  Mibscifaffnc  to  his  ctttiloMt  mpaci^ 
lag  a  debt  due  before  the  ccitiiicatc* 
There  Is  however  rather  a  loose  note  of  a 
oise  9i  Aosir  ▼.  KiUom»  Wmimmut  mu 
tings,  4  Gto,  3.   ear.  Lord  Man%/i£ltl{$e^ 
StjKN.lK  945.),  fn  which  kisLordsMp 
li  bM  tm  taaae  bcUl  a  Mior  Iwuad  ll^  his 
promise  to  pay  for  the  preaioas  iaaint«> 
nance  of  a  bastard  chi1<t.    And  there  is 
aiaii  an  anonyivow  eas*,  9  Sktm  f84t 
where  Uvd  Cii.  J.  Prnnbartan  ruled  that 
*  for  meat  and  dtlnk  for  a  bastarcf  dilM 
iMi  «tidc6it0(iM  ajsuaysi*  wfli  tie.'*    At* 
though  the  latter  case  does  not  c&|jressly 
say  that  there  was  a  prerloiit  reqncst  ^ 
tbe  Dqftiidaiit»  y«t  that'  setva  to  hava 
been  the  fact,  t>T  Lord  Hale^n  opinion  is 
cited  to  shew  ■•  that  whcra  there  is  eenn 
iMOH  charity  aiul  a  f  Uargf«**  tii«  actio*  wiM 
lie ;  which  seems  to  iiu|ily  tbat  if  a  charge 
be  imposed  uf»on  otie  peraon  tty  ibo  c1m« 
ritable  ooiiduct  of  auethac,  Uie  lauer  sUalt 
pay  ;  and  though  lie  adds  *' and  undoobt- 
edty  a  special  prcnaise  would  roacb  it,** 
UiHt  cf  pccssion  dors  uot  necesaarUy  in^ 
port  a  promise  subsequent  to  the  char;(e 
beiag  sustalaed,  but  may  be  sapfMMod  ta 
mean  Utat  where  u.  paiiy  ia  inductd  la 
undertake  a  charge  by  the  engagement  ot 
another  tu  pay,  the  latter  will  cariaJnl^ 
be  lidblc  even  though  Ut  should  not  be  so 
where  the  cruirgc  wu  only  induced   by 
hia  coadact  wittacrat  aocii  engagement. 
The  cose  of  Watson  v\  Turner,  EnU  iV.  F^ 
147.  has  sonicilaies  been  cited  insup(>ort 
of  wbat  kaa  be«R  supposed  to  lie  tlie  ff»» 
neral  principle  laid  dowa  by  Lord  Maus' 
field,  because  in  that  case  overseers  were 
bcld  boimd  by  a  aere  subsequent  pvomisv 
to  pay  an  apothecary's  bill  lor  care  taken 
of  u  pauper;  but  it  may  be  observed, that 
this  was  adjudged  not  to  be  nudum  poe* 
turn,  fur  the  overseers  are  bound  to  pro- 
vide fur  the  poor ;"  whh:ti  obtlgiitioii-  be- 
ing a  Irgal  obfrgation  dtsilnguiidie  >  the 
CHsi*.     Indeed  In  a  lute  case  of  vftkms  v« 
Banwetf,^  East,ii05.  that  distinciiundoef 
not  scesu  to  have  been  ^utHcTelnly  ad- 
verted to,  for  Watton  v.  rumer  was  cited 
to  shew  that  a  mere  moral  obligation  fs 

aufficiciiK 
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tofidMU^  ihongli  not  OFdered  by  tfien,  and  a  gdbJBeqnent  pro- 
inlse  b;  them  to  pay  was  siud  not  to  be  nudum  pactum,  because 
^kej  meie  bovad  by  law  tp  provide  for  tbe  poor. 

Lord 


Ml 
IMS. 


snflkieii^  to  ff tie  an  lApljed  «iftMi|f|i|, 
iuid  though  tlie  Court  denied  that  propo- 
sition* yet  Lord  Elleuborough  observed 
t^  |ha  proraiM  glTen  in  the  «»s«  of 
|l^(ill^  V*  Tum^i*  madeaU  thediffeiiiicv 
hfttMesii  tine  ttMO  eaaes^  vilh^ut  alluding 
W  «M|har  ^tinotian  vhicb  mi^t  hava 
Immh  tah«ii»  via<  tikat  tfaoNgh  tba  parish 
Mmn  w«re  bwuid  by  law  in  R'oMm  v^ 
TmHur^  tho  Defeadflffts  in  iha  pfincipal 
paa»mv9  not  aa  hMStnd,  beeaaie  ibe  pani 
fer  had  haen  BBlia«ed  bjr  tKa  Plaiiuiiaas 
PMntten  al  another  pariah,  thoiagh  hen 
langing  to  the  panish  of  whiiA  tbia  Dai 
fin^apls.  aesop  averaaers.    In  the  oidat 
CBsaana  nrotjua  ti  (aaAa  of  in«inil  oUl^ 
tiaii ;  but  il  ^eaau  lo  httva  been  aracb 
whetlior  mere  natural  oliection 
%  atAaeat  consideration  ta  lapfwrt 
a»  oisifmfM j«»  though  oon^ed  with  a  subv 
aequeni  eKfKttss  proBiise.     Indeod  Lord 
Mmt^itid  t^pan  to  hava  used  tho  terai 
varai  •UigM$Um  not  as  ekpressive  of  an^ 
iwffi^and  aquiefiaed  daiin  arising  Iroin 
■aarnesaof  relationshfp»  bat  of  those  inn 
pciaUYe  datieawhicti  would  be  enferca^ 
aMa  by  faswy  were  it  not  for  sonio  posiAivo 
Miia»  vhicb»  whh  a  view  to  general  bene* 
fi%  aaampta  the  pasty  in  timt  puticutar 
ioatance  frnm  legal  liaUiliiy.    On  sqch 
dutiea»  BO  avn»p*ed,  m\  ei  press  jvomisei 
0|wraiC8  to  revive  tl>e  Kaibitity  and  talk» 
awajrthfaasAaiptfott>  becaoso  it' ii  were 
not  for  tba  axeniptiou  Ibey  would  be  eiw 
fiusad  at  hkw  tbcoacb  t\)4  medium  of  an 
implied  prointso.     In  several  of  t lie  eases 
it  ia  bud  down*,  thai  lo  Mippor^an  MUumff^ 
tih  tha  party  juomisin^  nwst  derive  a  be** 
na&l,  or  th»  party  performing  sustain  ait 
iacanvaiiicnce  oveasioned  by  ibe  Plain - 
titf  ;|Ko  Cafce  and  all  the  Justices,  Match 
and  Omj^*%  caie>  Godh.  203.  pev  ileette  J. 
Jkfoiv  t09L  jser  Cuhe  G4u  J.  and  Dudde^ 
ri4f«J.  3 Bulit.  Itft.  aad  per  e«keCh.  J. 
JIaiL  Hap.  #1.  pL  4*    And  in  ttm^leigh 
v^  AoatlibaMil^  ifoA.  l(Uk  k  was  Fesi>lvvd 
**>  tliat  a  mere  votuuiary  ntrtesy  will  not 
have  a  consideration  to  aphoid  an  or- 
SMmpnt.    Bat  if  that  curtesy  wero  moved 
hg^  a  suit  or  request  of  the  pariy  that  gives 
tfaeasiawysi^fc  it  will  bipd ;  tus  tlie  pro- 
mise, though  it  follows,  is  not  naked,  and 
couples  itself  with  the  suit  before,  and 
the  naerita  of  the  party  procured  by  that 
spit."  And  in  Orrt  v.  J.  5.  and  hh  Wife, 
Cro.  Eliz.  755.,  where  the  first  husband 


of  the  wife  ^ent  hit  a^n  |o  tfd^e  with  tbe 
Plaintiff  for  three  years  at  8/.  per  ann, 
and  died  within  the  year,  and  the  wife 
daring  her  widowhoBd,  in  oonatdaratloa 
that  the  ton  should  oontinoe  the  resldoa 
of  tka  tiaw,  promised  to  pay  the  Plabitlff 
6L  I3f.  4ii.  for  the  time  past,  and  81.  Im 
wary  year  after,  and  apun  which  promise 
the  Plaifitiir  brought  hie  action )   th« 
Caart  held  that  natmal  aifeBtlQu  waa  not 
aC  itadf  asofficlant  Around  foranasmai)a. 
s»^;  ibr  ahhottgh  it  was  sui|ieke«t  to  raisa 
an  use,  yet  It  was  not  suftcteni  to  ground 
an  action  wit  boat  an  expieas  quU  p«a 
fsm ;  hat  that  as  the  pranifsa  WBS.notOHiy 
in  eaniMkratioa  of  afliewtkNi  but  that  the 
aan  should  afterwards  continue  at  the 
Plaintiff 'a  tables  it  was  sainoient  lo  sup- 
port a  premise,     f n  Harfimi  v.  G«fdner, 
%  Iso.  30.  it  was  sajd  by  the  Court  that 
love  and  friendship  are  not  c<msid«ra« 
tions  to  Ibund  nctioiia  upon,   and  in  Bast 
IK  MUj,  i  Sid,  38.  where  a  Ibf  het  was 
held  Hade  for  his  own  and  hia  son's  debt, 
because  be  had  promised^to  pay  them  If 
tbu  Plaintiff  w(mM  forbeap  to   sue  for 
tbum,  yet  the  Cuoft  said,  *'  he  was  not 
liable  tur  bis  son's  debt,"  but  having  In- 
duced (urbearanee,  which  is  a  damage  to 
the  Piaintir,  he  was  held  Hable/Mliough 
as  t»  the  son's  debt  it  was  no  benefit  to 
tlie  Defendant.'^  So  in  Heifitck  v.  Coggii, 
l^alm,  5^9v  it  was  debated  whetlicr  the 
l>efendan«  w:w  liable  upon   an  express 
psataise  to  repay  the  PtaintitT  inoHej  biid 
out  by  him  in  Spam  Uat  tlie  Defendant's 
sou,  and  Iho  eliarges  of  his  funeral  Hy*le 
Ch.  J.  and  Whilei^k  beinp  of  epinto|i 
that  tbe  action  could  not  be  maintained  ; 
Ja»»«s  irad  DaddfrMge  e  cmirit  that  h 
could.    I'he  tbrmer  of  which  It  should 
seem  was  the  better  opinion  ;  for  in  But- 
oktr  V.  Andrews,  Cnrth,  44o.  on  asntmp* 
tit  for  money  lent  by  the  Pteintiflf  to  the 
Defendant's  son  al  his  instance  and  re^ 
q^iesr,   and  verdict  fbr  the  Plaintiff,  the 
judgntint  wwi  arreste<>,   Holt  Ch.  J.  say- 
ing, "  if  it  had  been  an  ttidcAfrotut  for 
«)  much  m«n«y'  prud  by  liie  Plaintftfat 
the  request  o(  the  Defendant  onto  his  son, 
it  wight   have   been   good,  for  then  it 
would  be  the  lather's  debt,   and  not  tbe 
son's;  but  whcn'llie  raoncT-  is  lent  to  the 
son,  it  is  bis  proper  debt,  and  not  the 
father's.      But  in  Church  v.  Church,   B. 
R.  1656,  cit.  Sir  T.  Ray.  26().    where 
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LordAl.y\NLBYCh«J.  I  have  reason  to  believe  tiiat  the  opi- 
nion delivered  by  liord  Kenjpn  in  the  case  oiScarman  y.  Coiteil^ 
was  not  a  hasty  opinion,  but  formed  upon  reflection.  I  have  no 
difficulty,  however,  in  saying,  that  I  concur  with  the  learned 
Judge  before  whom  this  cause  was  tried  in  thinking  that  the 
Defendant  is  not  liable.    The  sum  in  dispute  is  only  8/.  18f  •  6cf ., 


Defendant  promised  to  repay  the  Plain- 
tiff the  charges  of  his  sou  s  foueimi,  the 
latter  was  held  entitled  to  iecofer,tlioagh 
no  reqnest  was  laid  in  the  declaration. 
Of  which  case  it  may  be  obserred,  that 
possibly  fifter  verdict  the  Court  presumed 
a  request  proved  ;  for  in  Hayes  v.  Warren, 
2  Sir.  933.  though  the  iCourt  would  not 
presume  a  request  after  judgment  by  de- 
faultf  yet  they  said  they  would  have  pre- 
sumed it  alter  verdict.  However,  in  StyU 
V.  Smiih,  cited  bv  Popkam  J.  S  Leon, 
111.  it  was  determined  tliat  if  a  ph  vsidan 
in  the  absence  of  a  father  give  his  son 
medicine,' and  the  (atherin  consideration 
thereof  promise  to  pay  hiro,  an  action 
will  lie  for  the  mouey.    But  the  case  of 
St}fle  V.  Smith,  U  closely  examined,  will 
not  perhaps  be  found  so  discordant  with 
the  principle  laid  down  in  Bret  v.  J.  S, 
ami  .All  Wife  as  may  be  supposed.   From 
the  expression  **  in  the  absence  of  a  fa- 
ther," nsed  hi  that  case,  it  may  be  infer- 
red that  the  son  lived  with  the  father,  and 
that  the  medicine  was  administered  to 
the  son  in  the  house  of  the  father,  while 
tlie  latter  was  absent,  from  whence  it  re- 
sults thot  the  physician's  debt,  though  not 
founded  on  any  immediate  benefit  to  the 
father,  or  on  his  request,  was  roost  proba- 
bly founded  on  his  credit ;  which  credit, 
if  fairly  inferred  from  circumstances  by 
the  physician,  might  operate  to  diarge 
the  father  in  the  same  way  as  hb  request 
would  operate,  the  physician  having  sus- 
tained a  loss  in  consequence  of  that  ere- 
dit.    Indeed  if  any  of  the  cases  could  be 
sustained  on  the  principle  that  a  father  is, 
by  the  mere  force  of  moral  obligation, 
hound  to  pay  what  h^s  been  advanced 
for  his  son,  because  he  has  subsequently 
promised  to  pay  it ;  bv  the  same  rule  the 
son  should  he  liable  /or  the  debt  of  the 
father  upon  a  similar  promise ;  for  the 
same   moral  obligation  exists   in  both 
cases.    Yet  in  Barbtr  v.  Fox,  2  Saund. 
136.  the  Court  arrested  the  judgment  in 
an  action  of  oMtumptit  on  a  promise  made 
'  by  the  Defendant,  to  avoid  being  sited  on 
a  bond  of  his  father,  it  not  behig  alleged 


that  the  Defendant's  father  had  bound 
himself  and  his  heirs ;  for  they  refused 
to  Intend  even  after  verdict  that  the  bond 
was  in  the  usual  form,  and  consequently 
held  the  promise  of  the  Defendant  wudiiai 
paetumt  he  not  appearing  to  have  been 
liable  to  be  sued  upon  the  bond.  And 
this  last  case  was  conirroed  in  Hunt  v. 
Swain,  1  Lev.  165.  Sir  T.  Ray.  It7.  1 
Sid.  f  48.  See  note  t  to  Barber  v.  Fok» 
by  Mr.  Serjt.  WiUianu.  Indeed  it  b 
clear  from  Lloyd  v.  Lee,  1  Str.  94.  and 
Cockihott  V.  Bennett,  t  T.  R.  763.  that  if 
a  contract  between  two  persons  be  void, 
and  not  merely  voidable,  no  subsequent 
express  promise  will  operate  to  charge  the 
party  promising,  even  though  he  has  d^ 
rived  the  benefit  of  the  contract.  Yet 
according  to  the  commonly  received  no- 
tion respecting  moral  obligations  and  the 
force  attribute  to  a  subMquent  eipfrsr 
promise,  such  a  person  ought  to  pay.  An^ 
express  promise,  therefore,  as  it  should 
seem,  can  only  revive  a  precedent  good 
consideration,  which  might  have  been  en- 
forced at  law  through  the  medium  of  an 
implied  prombe,  had  it  not  been  sus* 
pended  by  some  positive  rule  of  law,  but 
can  give  no  original  right  of  action  if  the 
obligation  on  which  it  b  founded  never  I 
could  have  been  enforced  at  law,  thougli  I 
not  barred  by  any  le^  maxim  or  stalutej 
provision.  In  addition  to  the  eases  already 
collected  upon  this  subject,  it  may  be  oIh 
served,  thst  in  Mitehimon  v.  Hevson,  T  7*. 
R.  34S>  the  Court  of  King's  Bench,  upon 
the  authority  of  Drue  v.  Thorn,  All.  72. 
held  a  husband  not  liable  to  be  sued  alone 
for  the  debt  of  hb  wife,  contracted  before 
marriage,  thougli  the  objection  was  only 
taken  tn  arrest  of  judgment,  and  conse- 
quently a  promise  by  him  to  pay  the  debt 
appeared  upon  the  record,  from  whence 
this  principle  may  be  extracted,  that  an 
obligation  to  pay  in  one  right,  even 
though  it  be  a  legal  obligation,  and  cou- 
pled with  an  express  promise,  will  not 
support  an  auumj^it  to  pay  in  another 
right. 


and 
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and  if  a  widi  is  entertained  by  those  whom  this  judgment  may  1602. 
affect  to  obtain  a  more  solemn  decision  upon  this  point,  some  — — — 
opportunity  should  be  taken  where  a  greater  stake  is  in  litiga-  ,. 

tion.  In  this  kind  of  question  much  may  depend  upon  the  na-  Adnbt. 
tare  of  the  contract  entered  into  between  the  master  and  the 
servant.  Sometimes  a  master  engages  to  supply  his  servant  with 
necessary  victuals,  and  it  may  undoubtedly  be  argued,  that  ne- 
cessary victuals  mean  such  victuals  as  may  suit  the  state  of  health 
or  infirmity  in  which  the  servant  happens  to  be ;  as  if  a  servant 
be  in  need  of  wine  or  victuals  of  that  description,  which  are 
given  by  way  of  medicine.  It  is  sufficient,  however,  to  observe, 
that  previous  to  the  case  of  Scarman  y.  Caste/ly  there  is  no  au- 
thority in  the  law  of  England  to  be  found  which  warrants  the 
position  contended  for  on  the  part  of  the  Plaintiff.  I  have  no 
doubt  whatever  that  parish  officers  are  bound  to  assist  where 
such  accidents  as  these  take  place ;  and  that  the  law  will  so  far 
roise  an  implied  contract  against  them  as  to  enable  any  person 
who  affords  that  immediate  assistance  which  the  necessity  of  the 
case  usually  requires,  to  recover  against  them  the  amount  of 
money  expended. 

Hbath  J.  I  believe  that  the  humanity  of  Lord  Kenyan  mis- 
led him  when  he  adopted  the  doctrine  upon  which  he  decided  the 
case  of  Scarman  v.  CastelL  Probably  at  the  moment  it  occurred 
to  him  that  if  the  master  was  not  bound  to  mrovide  medical  assist- 
ance for  his  servant,  the  latter  would  be  left  wholly  destitute : 
but  I  am  perfectly  sure  it  is  more  for  the  advantage  of  servants 
that  the  legal  claim  for  such  assistance  should  be  against  the 
parish  officers  rather  than  against  their  masters ;  for  the  situar 
ation  of  many  masters  who  are  obliged  to  keep  servants,  is  not 
such  as  to  enable  them  to  afford  sufficient  assistance  in  cases  of 
serious  illness. 

Rook  b  J.  The  contract  on  the  part  of  the  servant  is  merely  to 
serve;  but  on  the  part  of  the  master  it  is  varied  by  numberless 
stipulations;  according  to  the  inclinations  of  the  contractingpar- 
ties.  I  cannot  think,  however,  that  without  any  stipulation  to  '  [  254  ] 
flMt«#Bct,  the  master  is  liable  to  furnish  his  servant  with  medi- 
cine ;  and  indeed  thepassnge  from  Da/ton  seems  to  point  out  the 
utmost  extent  of  inconvenience  to  which  the  master  is  obliged  to 
subipit  in  case  of  his  servant's  illness.    If  the  general  principle 
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eonteaddd  fiir  by  fke  Plaintiff  Irer^  «»  ]n>  adopted  As  «  rfdd  of 
kw^  many  persons  who  ate  obliged  for  the  purpo^  cf  their 
trade»  to  keep  a  nHmber  of  BertmU,  yroiAA  be  irinable  to  firifi 
tha  duty  impoBed  upon  Iherii  by  tJie  lav.  It  lasMt  ht  left  to  thtf 
httmsiMty  of  every  teMter  to  deeide  whether  he  wiU  tei^  Utf 
servant  aeeerding  to  his  es^iacky  or  sot. 

Chambak  J,  The  obligation  of  the  nlester  to  prdvide  laedi- 
cal  assiataacelbr  Ins  servant,  if  Any,  fnu&t  arise  ffodi  eoiitraetr  It 
oaoaoibe  contended  that  a  aiailtev  inpliediy  odntracts  to  fotmak 
his  servant  with  iU^aeetesaries ;  for  in  some  easels  be  iteither  e»» 
gi^ges  to  fvnish  elo^h»  n<H:'ticti^$;  and  if  iiot,  he  it  not  bomd 
to  provide  either.  Wfalit  hoA  passed  fit  Niri  Pfhss  npeoi  thiagdbM 
je€«  haa  been  somewhat  h^t^Y^and  I  think  the  rfile  ihtiff  Uft 
down  would  be  very  disadvantag^ae  to  the  servnats  them8d%>e» 
if  it  wero  adopted*  The  pass^e  mm  Daltoti  does  not  appeal 
to  me  to  extend  the  legal  ebligatioa\||f  tha  laafi^er  in  the  iHqr 
cont^ided  for;  and  e^fioept  that  passage  there  ie^t»  lo  he  mb» 
thing  but  the  modem  Nki  Priua  autboSties  from  irhidb  mf  ill* 
fcreoce  can  be  drawn  in  the  Plaintiff's  fov^itgr." 

EUte  djeehargeds . 


Nov.mh,    MdKLer  amlAnotJier,  As^fgnees  6f  PistIok,  a  ftktf k- 

fupf,  V.  Strombom,  HuDsojf,  and  JLipwkie, 


ie«  (fw?  oT     T^'^^  "^  ^"^  application  to  the  Court  on  the  par 
whom  reside  ^^^  of  the  Defendants,  calling'  on  the  Plaintiffs  t(? 

?nS-ft  T'^y  ^^  T''  ^^'''^^  ^°^^'  ^  ^^^''''s^'  ^s^^'^  ^^"-^ 

•ucdforapart-  J-^^rie,  tne  other  two  Defendants,  should  not  be 

^T^h^pttoer  ^™'  ^"*  ^"  *^^  "^^^'^  *^°^^  all  proceedings  be  staye 
rcMdent  in  The  Defendants  Stromf/om  and  Lowfie  (who  w^i 

P^^tiZc.  *^G«;««/G<,tfdJf<^.)tegetkerwitliiif«<fe,»thflt> 

tion,  but  refuse  ant,,  wbo' was  resident  in  Lo^ii/o«,  onrriedonbusiaeiBD 

Se'glS'  ^*«  *«  fiimof S^r««Aa»»,  ff^o^ and JLoK.h»#.  Sin. 

resident  LoairM  (hew  sr  biU  apon  tb^ir  howe  in  Lond^ft.  i»  lato 

abroad, the 
sheriff*,  under 


6f  Itudson, 

shew  cause 

m/;om  and 

etumed  fo 

a. 
f^Rdenft&t 

^HerDbleiMl* 

diaajMi* 
df  the" 


}m* 


wiU 


♦  And  see  Greaves  v.  S<o^«,  l  TaunU  485. 
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faQUknipt^  Pisior,  wtncii  was  accepted  by  Hudmm  in  the  iiiaD6<tf       IHQOL 

the  firm.    The  Plaintiff  faavmg  biDiigfat  an  action  npon  this  bill 

against  the  three  Defendants,  Hudson  entered  an  sqipearance 

for  hbnself^  bnt  declined  to  appear  for  the  other  DefendeatSi     dmcMiwiK 

alleging  he  had  no  authority  sa  to  do ;  the  partnership  had  no     ""^  OAmm* 

g<x>d8  in  diis  country  except  a  desk  and  the  fornitare  of  a  cotiit* 

iag^tfaouse,  whioh  had  been  paid  for  by  Hudion,  to  whom  Ae 

partnership  was  largely  indebted*    A  tnh  of  distrstngdfs  hating 

issued  agsdnst  StroinAom  and  Lowtie  Sar  their  nov««pf«aiaaae^ 

and  the  sherifl^  being  eibeiit  tx»  take  away  the  desk  and  fnaitve 

of  Ae  comiting-bouaei^  Hudson  paid  the  Ttlue  of  Amoi  to  avoid 

that  inBonvenienao:  fart  afterwards  entered  aa  aqppeanuio«  for 

the  other  Defeadafliisy  pvotesling  at  the  same  time  agaitttft  ih$f 

irregvlanly  of  the  sheriff's  procee£ngd ;  npon  which  the  money 

WOK  roBtored  to  him  uadet  a  Judge's  onfer.    The  Plaintiffe  tiiea 

peoceeded  to  final  judgment,  and  commeneed  en  adtiott  on  tha0 

j«dgnie»t  against  the  three  Defendants,  to  which  liudtxm  ap^ 

peared,  bait  declined  appearing  for  the  odier  DefendaMlsi  npott 

which  anoriber  dhiringcu  was  issued,  and  the  desk  and  tanaHigt^ 

of  the  eounting-honse  were  again  taken,  and  //idfeoi^  agahi  pidd^ 

the  money,  at  th^  same  tuae  gmag  notice  to  the  sheriil  ti»  re^ftun 

it  in  hi&  hands. 

BayUjf  Serjt.  was  proceeding  to  shew  clause,  when  Shepherd 
Serjt.  wa&caDed  upon  to  smppovt  his  rule.  He  contended  that 
under  the  distringas  the  sheriff  was  not  entitled  to  take  any  goodff 
but  those  in  which  Stromhom  and  Lowrie  had  an  interest, 
whereas  they  bad  no  interest  in  <he  goods  which  had  been  seieecl 
under  the  distringas,  inasmnch  as  they  were  paid  fei^  by  Htidsmi, 
who  was  a  creditor  of  the  other  two  partners ;  that  eretit  nncler 
an  ^tectttxon  against  one  of  several  partners,  where  Ae  sheriff 
seizes  partnership  goods  he  can  only  retain  the  un^vfded  in^ 
t^rest,  Heifdon  v.  Heylon,  1  Saik.  392. ;  and  in  such  a  ease  the 
Court  of  King's  Bench  have  dtteoted  the  Master  to  take  an  ac- 
count of  the  share  of  tb»  partnership  effecte  to  Avhioh  the  other 
partners  were  entitled,  Eddie  v.  Dainds^i,  Doug.  660.  Hat 
if  any  doubt  could  be  entertained  with  respect  to  Ihepc^er  of 
the  Court  to  interfere  in  a  case  of  execution,  there  coald  be 
none  in  the  case  ot  s^  distringas^  ii  being  the  daily  prac^ce  of 
the  Court  to  order  i^ues  to  be  restored  wheiHs^  Ihey  have 
been  improperly  taken ;  that  if  the  Plaintiff  had  applied  to 
the  Court  for  leave  to  sel)  the  issues  he  couid  not  have  been 
*^  pemnitted  so  to  do  if  the  Court  had  been  aware  of  the  circum- 

stances 
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1802,      rtanoes  of  the  case,  and  that  what  the  Plaintiffs  ought  not  to  be 

pennitted  to  sell,  they  ought  to  be  compelled  to  restoVe. 

^^^^         Lord  Alvanlby  Ch.  J.    In  this  case,  three  persons  being 
Stbommm     in  partnership,  one  accepts  a  bill  in  the  name  of  himself  and  the 
two  others,  upon  which  a  joint  action  is  brought  against  him  and 
the  two  others  in  whose  name  and  by  whose  authority  he  has  ac- 
cepted the  bill.    To  this  action  the  two  partners  not  resident  in 
England  having  neglected  to  appear,  the  Pbintiff  seeks  to  com* 
pel  an  appearance  ;^he  only  two  methods  in  which  this  can  be 
done  are  by  distraining  on  dieir  property  in  England,  if  any  can 
jL     be^found,  which  is  the  more  speedy  process,  or  by  proceeding 
^^^^^^^^'^v  ^'^  property  can  be  found*  which  is  the  more 
circuitous  process.     The  Court  will  certainly  be  disposed  to 
favour  the  former.    The  sheriff,  being  directed  to  take  into  his 
custody  the  property  of  these  two  partners,  seizes  certain  goods 
in  the  counting-house,  which  the  third  partner  admits  to  be 
partnership  property,  but  alleges  that  if  an  account  were  taken 
**'*^^  between  him  and  his  other  two  partners,  it  would  be  found  that 

^  they  were  indebted  to  him.  Though  be  would  be  ultimately 
bound  to  pay  the  whole  bill  himself  upon  an  execution,  yet  he 
insists  that  this  property  ought  not  to  be  taken  to  compel  an  ap* 
pearance  of  the  other  two  partners,  and  that  the  Plaintiffs  are 
'^  ^%.  bound  to  proceed  to  outlawry.  It  is  admitted  that  whaterer 
'^  '  may  be  taken  in  execution  may  be  taken  under  a  distress ;  and 
if  die  absent  Defendants  had  any  interest  in  this  property,  it  is 
liable  both  to  execution  and  distress.  If  they  had  no  interest, 
the  sheriff  ought  to  have  said  so  by  returning  nulla  bona.  There 
is  no  ground  in  law,  therefore,  for  objecting  to  this  proceeding ; 
and  ioipoint  of  discretion  I  see  no  reason  why  the  Court  should 
/  ^  interfere  as  a  matter  of  favour  in  order  to  drive  the  Plaintiffs  to 
an  outlawry. 

Rook  b  (a)  J.    I  am  of  the  same  opinion.    The  Plaintiff  has 

a  claim  against  the  partnership,  and  Hudson  has  a  claim  against 

the  partnership  also :  does  the  claim  of  the  latter  afford  any 

•)      ground  for  sayug  that  the  former  should  not  have  ^e  benefit  of 

his  claim  against  the  partnership  assets  ? 

Chambbb  J.  No  question  is  made  with  respect  to  the  strict 
point  of  law.  Admitting  that  the  Court  may  interfere  more  in  the 
case  of  a  distress  than  an  execution,  yet  their  interference  must 

(«)  Mr.  Jastacc  Heath  wns  tbsent. 

be 


.« 
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be  regulated  by  si  due  regard  to  the  equity  and  policy  of  the  case.  1802f. 

What  may  be  taken  under  an  execution  may  be  taken  under  a  

distress.     Why  .should  we  interfere  in  the  latter  case  to  prevent  Morlev 

the  Plaintiffs  from  recovering  a  just  debt?    This  Defendant  i»  Strombom 

at  any  rate  liable  to  answer  the  full  exteutof  the  Plaintiffs'  de-  *'***  ^^*'"•• 
mand ;  and  after  all  the  delay  of  an  outlawry,  •execution  may  be 
sued  out  against  him  to  that  amount.    The  law  is  with  the  Plain- 
tiffs, and  no  reason  appears  for  the  exercise  of  our  discretionary 
power  in  favour  of  the  Defendant. 

Rule  discharged  with  costs,  :k 

Lord  Nelson  i?.  Tucker.  Nm>.i£^. 

HPhe  question  in  this  case  arose  upon  a  special  verdict  found  at  If »"  admiral, 

the  Guildhall  Sessions  before  Ijord  Alvanley  Ch.  J.,   and  chiefupona"^ 

was  twice  argued  in  this  Court;  1.5/,  by  Bayley  Seijt.  for  the  itaiionjconij,--* 

Plaintiff,  and  Hest  Seijt.  for  the  Defendant;  fipd  2af/y,  by  hem  oft^e  jtdnii- 

Serit.  for  the  Plaintiff,   and  Vaushan  6erjt*  for  the  Defendant,  r^lfy-forthcrc- 

mi            1                     /•     1                 •   1           !•        •           /•  11                1  1       ■■«■  cilabiishment 

The  substance  of  the  special  verdict  is  so  fully  stated  by  Mr*  of  ii»  heuitb. 

Justice  Chambre.  in  his  judirment^  that  it  has  been  thoueht  un-  *ea»»ng  ^^« 

,         .'^,,,,                                   °.,  squadron  under 

necessary  to  introduce  it  at  length,  and  the  arguments  are  omitted  tbecommaQd  ""^  . 

because  the  case  was  so  fully  spoken  to  by  the  learned  Judges.  ^^  *J^J^S^^' 

After  the  second  argumeqt  in  jTrt/i/Zy  term  last,  the  case  stood  seniority,  bue 

over  for  the  opinion  of  the  Court,  and  on  this  day  the  learned  "?*'?  ^"  ^"™- 

*                                        '  .      .                       ,  ^  mission  as  com- 

Judges  delivered  their  opinions  seriatzm,  there  being  a  difference  mauder  in 

Ch AMBRE  J.    This  case  comes  before  the  Court  upon  aspe^  entiUedio 

ciaA  verdict  in  an  action  for  money  had  and  received,  money  paid  *|[^ib/[h^ 

and  expended,  and  on  an  account  stated ;  to  which  the  Defend-  cruiz^rsof  tb< 

ant  pleaded  the  general  issue.  iSsTu*"*' 

The  substance  of  the  special  verdict  is,  that,  on  the  2d  of  Octo-  »^  »«ce  ?• 

ier  1795,  the  Lords  of  the  Admiralty  appointed  Earl  St,  Vincent  " 

(then  Sir  John  Jeivis,  admiral  of  the  blue,)  commander  in  chief  ^• 
of  his  Majesty's  ships  and  vessels  employed^  and  to  be  employed 
in  the  Mediterranean;  requiring  him  forthwith  to  take  upon 
himself  the  charge  and  command  of  the  said  ships  and  vessels  as 
commander  in  chief;  and  charged  the  captains,  officers,  and 
companies  belonging  to  the  ships,  to  obey  him  as  such ;  and  that 
Xx>rd  St,  Vincent  should  follow  the  orders  and  directions  he  should 
from  time  to  time  receive  from  the  Lords  of  the  Admiralty,  or 

'S.  C.  4  East,  S58.  Judgment  reversed.   And  sea  Harrcy  r.  Cwkt,  6  East,  ttQ.  f  3U 

yoL,  III,                         n                               Kxj  . 


Lord  NkLtoN 


3511  CAB£S  IN  MiGHAELMAS  TERM 

1802.  any  other  his  superior  officers.  The  Terdiet  thefi  statics  IiOid 
St.  Fincenf^  arrival  at  the  station,  and  taking  upon  him  the  cMih 
mand ;  the  limits  of  which  did  not  at  first  extend  beyond  the  straits 
TucstR.  of  Gibraltar,  bat  nndier  an  order  of  the  Admindty,  dated  the  7tii 
of  November  170(>»  they  were  extend?ed  along  the  coast  of  «SfMifii 
and  Poriugai,  as  far  to  the  northward  as  Cape  Finhttrre;  and 
continued  so  extended  till  after  the  tim^  when  the  capture,  which 
forms  the  subject  of  the  present  question,  was  made.  In  conse- 
quence .of  an  application  from  Lord  St.  Vindent,  the  Lords  of  the 
Admiralty,  by  letter  dated  the  2d  of  November  179B,  gave  him 
permission  to  return  to  England  for  the  re-establishment  of  his 
health,  on  his  leaving  the  command  of  the  fleet  in  the  charge  of 
the  officer  next  to  hin^  in  seniority,  with  such  instructions  for  such 
officer's  guidance  as  he  might  judge  necessary,  if  he  should  find, 
on  the  receipt  of  that  letter,  that  the  state  of  his  health  shoiJd 
absolotely  reqtiire  it.  Lord  St.  Vincent^  after  he  hakt  received 
that  letter,  wrote  to  decline  availing  himself  of  tito  indolgenc^ 
till  he  should  be  compelled  to  relinquish  the  command  by  aretorn 
of  his  complaint ;  and  on  the  1 1th  of  March  1799,  he  gave  a 
written  order  to  Captain  DigAy,  of  the  Alcmene^  being underhis 
command  as  such  commander  in  chitf,  to  cniisBe  off  ^he  horth^ 
west  coast  of  Spain,  so  long  as  his  water  and  provisions  should 
last,  for  the  protection  of  the  trade  of  his  Majesty's  subjects  and 
his  allies ;  and  when  he  found  it  necessary  to  go  into  port  to  re- 
victual,  to  repair  to  Lisbon,  and  return  with  the  utmost  dispatek 
to  the  station,  and  act  as  before  directed  till  he  had  further  or« 
ders.  The  station  thus  appointed  for  Captain  Digbjfs  cruize  is 
found  to  be  within  the  limits  of  Lord  St.  Vincent^s  command. 
On  the  16th  of  June  1799,  Lord  St.  Vincent  gave  an  order  to 
Vice- Admiral  Lord  Keith,  the  officer  next  to  him  in  senidrity,  in 
which,  after  stating  the  permission  obtained  for  his  own  return, 
he  directs  Lord  Keith  to  take  the  command  as  follows :  ''  Desi- 
rous as  I  am  of  giving  all  possible  effect  and  energy  to  his  Ma- 
jesty's service  at  a  crisis  which  admits  of  no  impediment,  bnt, 
on  the  contrary,  demands  the  fullest  exei^cise  df  an  efficient 
and  uncontrolled  authority,  I  have  resolved,  on  mattarely  con- 
sidering these  important  objects,  and  on  contemplating  your 
Lordship^s  zeal  and  persevering  efforts  in  the  attainment  of  them, 
to  avail  'myself  of  the  permission  thus  provisionally  granted, 
and  to  leave  his  Majesty's  fleet  serving  upon  this  station  under 
your  command.    Your  Lordship  is  therefore  hereby  required 

and 
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«nd  directed  to  take  the  seven^l  flag-officQCS  and'captains  of  the       1802. 
^aid  fleet  under  your  commaud  accordingly."    Notwithstanding       ' 
the  last  order,  lord  St,  Vincent  remained  Qn  the  station  in  the  \^^^^^ 

full  and  actual  exercise  of  all  the  powers  and  authorities  of  com-  Tvckbr. 
mander  in  chief  till  the  31st  dfty  of  July  1799 ;  when,  under  the 
pera^issiqn  he  had  so  obtained,  he  sailed  frpm  Gibraltar  in  the 
4^rgo^  for  England ;  and  on  the  16th  of  J  ugust,  before  the  taking 
of  the  prize  hereafter  mentioned,  he  arrived  at  Spithead.  By 
peimission  of  the  Ad]nirf4ty,  he  went  to  Bath,  for  the  benefit  of 
liis  l\ealth ;  and  continued  in  England  till  the  26th  of  November 
1790»  without  having  resigned  or  being  st^perseded  or  removed 
fyom  hi^  oflSce  of  commander  in  chief;  and  during  all  that  time, 
83  such  cooupander  ip  chief,  be  was  continued  and  borne,  upon 
the  Jrgo's  books.  On  the  29th  of  Ju/y  1799,  Lord  Keith,  under 
the  orders  of  Lprd  St,  Vincent^  who  was, then  remaining  at  GibraU 
tqr.f  pa^^ed  th/ei^tirai^s  with  Adpiiral  Sir  William  Parker,  the  officer 
nai^t.to  him  ini^jiiority,  apd  a  detachment  of  the  Mediterranean 
fleets  in  pur^pit  qf  t)ie  combine^  fleets  of  the  enemy ;  and  on  or 
|i))op(:  the  lOth  QfJt^ust  1^799,  passed  Cape  Finisterre,  the  north- 
iMivmo^t  limit  of  the  nt^tiQQ'  IJ^aving  cba^  the  enemy  into 
tk^t,  Lqrd  Keith,  with  his  squadron,  in  pmr^uance  of  an  order 
fcom  the  liords  of  the  Admiralty,  dated  the  16th  ofjfigust,  pro- 
ceeded tp  Torbay ;  and  oa  the  19th  of  August  put  himself  under 
the. command  of  XiOrd  Prjdpqrt,  the.commander  in  chief  of  the 
Channel  fleet  Aft^r  L^rd  St.  Fincent,  Jjori  Keith,  and  Sir 
William  PanlsAr,  had-  thus  quitted  tfip  Mediterranean  station, 
I#ord  NelsQn  became,  and  till  af t^r  the  capture  of  the  prizes,  con* 
tinned  the  senior  adipiraJp^sonally  serving  within  the  limits  of 
the  Mediterranean  station-  By  a  letter  dated  the  ^th  o(  August 
1799t  the  Admirsll^  s^  or4ers  lio  Jm^  Netsfin,  informing  him» 
that  from  the  circam9tance  of  Lord  St.  Vincent's  return  to  Eng- 
la^,  and  Lord  Keith,  with  other  i^  officers,  having  quitted  the 
Medilerramn/i  in  pursuit  of  the  enemy,  he  was  become  the  senior 
officer  of  h]3  Majesty's  ships  ip  the  Mediterranean ;  and  that  till 
the  return  of  Lord  KeUh,  on  some  other  superior  officer,  be  would 
have  all  .the  important  dnties  of  that  station  to  attend  to ;  and 
ilfiber  observing  that  it  was  probable  that  I^rd  Keith  would  have 
left,  foe  his  Lordship's  information  and  guidance,  such  orders  and 
iastmctions  as  he  might  hove  received  either  from  the  Admiralty 
•r  Lord  St.  Vistcent,  they  proceed  to  point  out  the  objects  which 
l^uire  his  particular  attention,  and  give  him  directions  respect- 
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1802.       ing  jijg  services  and  the  manner  in  which  he  is  to  employ  the  fleet. 
-  "'TZ  Lord  Nelson  having  become  such  commander  in  chief,  issued  va- 

V.  nous  orders  to  such  officers,  comjnanaers  of  squadrons  and  ves- 

TvcssH.  ggjg  serving  in  the  station,  as  he  fell  in  with.  But  he  issued  none 
to  Captain  Digby,  whom  he  did  not  fall  in  with.  The  special 
verdict  states,  verbatim,  a  great  number  of  messages  and  orders, 
which,  if  they  have  any  concern  in  the  business,  ought  to  have 
occupied  a  very  few  lines.  Five  of  these  documents  are  intro- 
duced on  the  part  of  the  Defendant,  ^elev^i  on  the  part  of  the 
Plaintiff.  The  whole  of  them  seems  to  be  the  introduction  of 
evidence  of  what  there  can  be  no  doubt  about,  that  Lord  St.  Fin^ 
cent  was  considered  by  the  Admiralty  as  retaining  the  office  of 
commander  in  chief  till  his  resignation ;  and  that  after  these  junior 
admirals  had  left  the  station,  Lord  Nelson  was  considered  as  hav< 
ing  the  actual  command  of  the  station,  that  all  the  orders  and 
directions  from  the  Admiralty  were  directed  to  him  and  not  cir- 
cuitously  through  the  admiral  in  England.  I  will  just  mention 
the  substance  of  each.  The  first  is  an  order  from  the  Admiralty, 
directed  to  Lord  St.  Vincent^  dated  the  15th  of  Octobtr  1799, 
desiring  him  to  order  the  captains  and  commanders  under  his 
command  to  alter  the  signal  for  the  post-office  packets.  Against 
this  there  is  an  order  of  the  same  date  and  exactly  of  the  same 
tenor,  sent  to  Lord  Nehon.  The  second  of  these  documents  pro- 
duced on  the  part  of  the  Defendant,  is  an  appointment  by  Lord 
St.  Vincent,  dated  the  16th  of  Oc^0&erl799,  of  a  flag  lieutenant  to 
his  own  ship  the  Jrgo,  which  had  come  home  with  him,  and  in 
which  appointment  he  stiles  himself  cominander  in  chief  of  the 
ships  and  vessels  on  the  Mediterranean  station.  The  third  is 
dated  the  20th  o( August  J 799,  and  contains  the  Admiralty's  ap 
probation  of  his  having  granted  leave  Of  absence  to  Mr.  Tucker. 
The  fourth  is  dated  the  26th  of$fp/emA«rl799,  and  acknowledges 
the  receipt  of  Lord  St.  Vincenfs  letter  inclosing  Captain  Digbys 
account  of  his  capture  of  the  Courageux  privateer  and  two  Spanish 
vessels,  and  approves  the  captain's  conduct;  and  the  last,  which  is 
dated  the  4th  of  November  1799,  merely  acknowledges  the  receipt 
of  a  letter  with  an  inclosure,  without  saying  of  what  nature.  The 
documents  on  the  part  of  thePlaintifl'are,  a  direction  to  Lord  Nel- 
son  of  thelst  of  SeptemberL799,  for  making  a  distribution  of  4D00/« 
among  the  crew  of  the  Russian  sUlp  which  was  to  deliver  up  his 
If  ajesty's  ship  the  Leander ;  a  direction  of  the  4th  of  September 
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1799,  signifyiDg  the  promotion  of  a  UeutoDant  to  the  command       1802. 
of  the  Perseus  bomb;  a  direction  of  the  80th  of  September  1799, 
to  rectify  a  mistake  which  had  been  made  as  to  the  daily  signals  ; 
a  direction  of  the  16th  of  October,  respecting  the  private  signals      Tuckeb. 
of  the  post-oflBce  packets,  the  same  as  had  been  sent  to  Lord  St*  / 

Vincent ;  another  direction  of  the  16th  of  October^  to  saflPer  the 
Portugueze  squadron  serving  under  his  orders  to  return  to  Lisbon 
for  repairs  ;  an  acknowledgment  of  the  22d  of  October^  of  a  let* 
ter  from  Lord  Ne/son,  inclosing  various  accounts  of  proceedings, 
containing  a  strong  approbation  of  Sir  Sidnetf  ^Smith's  conduct, 
and  an  answer  to  Lord  Ne/son^s  letter  as  to  a  captain  being  ad- 
vanced ;  another  letter  of  the  23d  of  October,  which  contains  a 
direction  to  permit  the  chaplain  of  the  Minotaur  to  resign  his 
appointment  in  order  to  come  home  to  succeed  to  a  living ;  an- 
other of  the  13th  of  December,  taking  notice  of  a  letter  from 
Lord  Nehon,  stating  that  for  certain  reasons  he  had  given  Cap- 
tain Trowbridge  an  order  to  wear  a  broad  pendant,  under  parti- 
cular circumstances,  and  approving  the  same;  another  of  the 
14th  of  December,  acknowledging  the  receipt  of  a  letter  of  the 
15th  of  October,  with  respect  to  the  reduction  of  the  island  of 
Malta  ;  another  of  the  same  date,  saying  that  the  Admiralty  see 
no  objection  to  the  appointment  of  a  commissa^  made  by  Lord 
Nelson ;  and  lastly,  a  letter  from  the  Lords  of  the  Admiralty,  of 
the22d  of  Februari^  1800,  to  Lord  Nelson,  informing  liim  that 
they  had  granted  commissions  to  two  persons  recommended  by 
him,  but  that  they  could  not  yet  confirm  the  appointment  of  a 
third.  This  is  the  whole  substance  of  this  very  long  correspond- 
ence, stated  in  this  special  verdict.  Then,  these  facts  are  stated. 
That  on  the  17th  of  October  1799,  after  Lord  St.  Vincent's  re- 
turn  to  England,  and  while  the  Plaintiff  was  senior  admiral  per- 
sonally serving  on  the  station.  Captain  Digby,  who  had  received 
no  orders  from  the  Plaintiff  subsequent  to  those  he  had  received 
from  Lord  ^7.  Vincent,  with  his  own  ship,  detached  from  Lord 
Nelson^s  squadron,  in  company  with  some  other  English  ships, 
captured  two  Spanish  ships  of  war,  which  have  been  since  con- 
demned as  prize  to  the  Jlcmene  and  other  ships.  Lord  Nelson 
was  on  board  the  Atcmene  at  the  time  of  the  capture.  The 
Defendant,  against  whom  this  action  is  brought,  is  the  principal 
prize  agent  for  the  flag  officers,  and  thq  verdict  states  the  sum 
he  has  in  hand  on  account  of  the  Plaintiff,  or  Lord  St.  Vincent, 
as  rightly  may  appear,  to  be  13,015/.  45.  The  proclamation  of 
the  25th  of  January  1797  is  then  set  forth.     But,  as  that  is  the 
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1802.       instrument  which  we  ai^e  tdilei  upon  to  esfpoutid  And  to  s^pW 
the  other  fects  to,  I  will  first  nlfentiWi  ft©  few  Wjmainisig  ftfcto 

Lord  NlLSo'*    ^^^^  .^  ^j^^  gp^^j^j  ^gj^jg^^  .  ^j^i^.jj  g^^^  rf^^  Lo^^l  ^^^^  f^fucimir 

TvcisHf.  resigned  his  commission  as  commandfet  in  chief  in  Ae  Mediiet^ 
ranean  long  after  tliese  prizes  weife  taken,  6tk  the  S6th  of  lliov. 
1799,  up  to  which  time  he  received  pay  and  table  money  as  sneh 
commander  in  chief.  That  Lord  Nehon,  after  he  had  left  th& 
station,  received  the  same  pay  as  be  had  dotie  before,  but  n^t  the 
pay  of  a  commander  in  chief.  But  that  frdm  the  12th  of  Jih 
gust  he  received  the  same  table  money  as  was  allowed  to  Lord 
St,  Vincent.  These  are  the  circumstances  under  which  each  of 
the  real  parties  to  the  suit  (for  the  Defendant  is  but  a  hotninal 
one)  claims  to  be  entitled,  by  the  p^ctaiftation  of  the  25th  of 
Jan.  1797  and  the  prize  act,  to  the  share  of  Captain  Digb^^ 
prize,  which  belongs  to  the  chief  or  senior  flag  ofl&cer  undef 
whose  command  Captain  Digby  was  at  the  time  of  the  capture. 
The  form  of  this  proclamation  we  are  told  has  been  used  ever 
since  the  year  1756 ;  when  some  alterations  were  made,  thon^ 
not  very  material  ones,  in  the  form  that  had  been  introduced  i<i 
the  year  1744.  The  material  clauses  in  this  proclamatioti  of 
1797,  upon  which  the  question  depends,  are  these :  The  procla- 
mation in  the  first  place  directs  the  net  produce  of  all  Spanish 
prizes  to  be  divided  into  ei^ht  equal  parts,  of  Which  the  cstptain 
or  captains  of  the  ships  actually  on  board  at  the  time  of  ttdiing 
of  any  prize  are  to  have  three-eighths.  But  this  is  qualified  by 
a  provision  which  is  made  for  flag  o£Scers,  if  there  shall  happen 
to  be  any ;  and  it  is  qualified  in  this  way  :  **  But  in  case  any 
such  prize  shall  be  taken  by  any  of  his  Majesty's  ships  of  waf 
under  the  command  of  a  flag  or  flags,  the  flag  officer  or  oflicers 
being  actually  on  board  or  directing  or  assisting  in  the  capture 
fehall  have  one  of  the  three-eighths,  the  said  eighth  part  to  be 
paid  to  such  flag  ofiicer  or  officers  in  such  proportion  and  sub- 
ject to  such  regulations  as  are  thereinafter  mentioned.**  And 
then,  it  directs  that  the  following  regpulations  shall  be  observed 
concerning  the  one-eighth  granted  to  the  flag  officer  or  ofiicers: 
so  that  those  regulations  that  follow  relate  to  flag  ofiicers,  and 
to  flag  officers  only.  The  first  of  thelse  is,  "  That  a  flag  officer 
commander  in  chief,  when  there  is  but  one  flag  officer  upon  ser- 
vice, shall  have  to  his  own  use  the  said  one-eighth  part  of  the 
prizes  taken  by  ships  or  vessels  under  his  command."  The  se- 
cond, *•  That  a  flag  oflScer  sent  to  command  at  Jamaica  or  else- 
where 
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wliere  shall  have  no  right  tp  aqy  share  of  prizes  taki&n  by  ships  or  1802. 
▼essels  employed  there  before  he  arrives  at  the  place  to  which 
he  is  sent,  and  actually  takes  upon  him  the  commapd."  The 
third  clause  is,  ''  That  when  an  inferior  flag  oflicer  is  sent  out  to  Tvckbr. 
reinfofce  a  superior,  the  superior  ha^  no  right  to  any  share  of 
the  prizes  taken  by  the  inferior  befprp  the  inferior  shall  arrive 
witUud  the  limits  of  the  commaiid  of  ^e  superior,  and  actually 
receive  some  order  from  bim»"  Then  comes  the  fourth  article, 
upon  which  the  question  principally,  and  almost  entirely  de- 
pendl9,  which  is  this ;  **  A  chief  flag  officer  returning  home  from 
Jamaica  or  elsewhere  ^haU  have  no  share  of  the  prizes  taken  by 
ihe  ships  or  vessels  left  behind  to  act  under  another  cofnpand." 
Then  diere  are  ^ee  other  9rtiQ)es  which  relate  merely  to  the 
fHToportions  in  which  the  oqe-eigbth  is  to  be  divided  when  there 
*  are  moii9  flag  i^Si^ers  than  one,  which  are  not  material  to  the 
pnesent  question.  The  question  therefore  seems  to  turn,  almost 
entirely^  upon  the  construction  of  the  fourth  article  ;  though,  if 
there  were  any  amingpoity  in  it,  resort  might  be  bad  to  the  pre- 
ceding articles,  as  4^ore  fully  shewing  the  general  view  and  in- 
tention of  the  pro^km^tion.  But  where  is  the  doubt  or  ambi- 
gnijtjjr  in  the  l^M^uage  of  this  fourth  article?  W^a  not  Lord 
Si.  Finceni  **  a  chief  flag  officer  returning  home  ?"  Of  that 
tb^jce  can  be  no  doubt.  And  were  not  prizes  taken  "  by  vessels 
left  belwd  to  aict  under  another  command  ?"  Ajid  was  not 
that  command  i^e  comawund  of  Lord  N,elson  ?  I  really  .do  not 
see  )^w  afliy  case  .can  mc^re  .^stinctly  come  within  the  letter  of 
a^d  plain  intention  of  a  regulation.  It  seems  to  me  .to  be  jun- 
possib]^  to  state  one.  And  thinking  so,  it  strikes  my  mi|id  tp  be 
impossible  to  state  a  case  tl^t  is  more  plain,  imless,  like  the  bro- 
thers in  Snp^i!,  in  fcom^uing  their  father's  will,  when  we  find  it 
will  opt  avswer  o«ir  purpose,  we  pin  a  codicil  to  it.  AlthQogh 
I  consider  the  .langi\{|ge  of  this  proclamation  as  so  exceediiig^y 
plaip,  still  I  must  admit,  thf^t  it  has  been  the  subject  of  yery 
copious  and  very;elaborate  arguments  in  the  courts  of  justice, 
and  «iipecially  in  the  case  of  Johnstone  v.  Margeison,  reported 
1  //.  BL  262.  Xt  has  also  been  disc^ussed  in  a  more  recent  case^ 
the  case  pf  the  Si.  Anne  in  the  Court  of  Admiralty,  which  ift 
reported  in  Dr.  Robimon's  Reports,  3  vol.  fol.  60.  This  Jast  , 
case  IS  pre9sed  upon  us  as  a  case  in  point  for  the  Defendant. 
And,  if  it  were  so,  a  decision  of  higher  authority  cannot  be 
stated,    fi^t  tbftt  decision  appec^rs  to  me  to  have  no  application 
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1803.  to  the  present  question,  and  to  turn  upon  a  point  t&at  cannot 
arise  here ;  for  I  think  that  it  has  been  truly  observed  in  th.e 
course  of  the  argument,  that  the  whole  of  the  part  of  the  prcH 
Tucker,  clamation  now  in  question  relates  to  flag  officers  only,  and  the 
apportioning  their  shares  among  themselves.  But  in  the  case 
of  the  St,  Anne  there  was  no  flag  officer  left  in  command.  The 
King's  Advocate  was  stopped  by  the  Court  as  soon  as  he  no- 
ticed that  decision.  And  Sir  William  Scott  decided  the  case 
upon  the  single  point,  that  the  Admiral  had  not  abdicated  hiff 
command  under  the  circumstances  there  stated,  considering  the 
question  to  turn  solely  upon  the  right  of  the  Admiral,  there' te-* 
ing  no  other  flag  officer  that  had  any  claim  or  any  right  to 
share  in  that  one-eighth  with  the  Admiral.  He  therefore  con- 
sidered the  Admiral,  under  the  circumstances  of  that  case,  not 
having  abdicated  the  command,  to  be  entitled  under  the  gene- 
ral clause  t  and,  under  the  circumstances  of  that  case,  not  to  be 
affected  by  the  restraining  proviso.  In  the  former  case,  which 
is  reported  in  H.  BL,  there  is  no  decision  at  all  upon  the  point 
now  before  tke  Court ;  nor  is  any  opinion  hinted  by  the  Court 
upon  it.  The  determination  against  the  Plaintiffs  proceeded 
there  upon  the  ground  of  Commodore  Johnstone,  to  whom^tbey 
were  executors,  having  no  command  at  all  at  the  time  of  the  cap- 
ture, because  the  Court  considered  his  acceptance  of  an  appoint- 
ment to  the  command  upon  another  station  to  be  a  virtual  re- 
signation of  his  former  command.  And,  having  no  command 
at  all,  his  representative  could  not  be  entitled  to  any  share  of  the 
prize.  Tb6  present  question,  therefore,  stands  perfectly  clear  of 
authority.  Some  arguments  have  been  used  arising  from  col- 
lateral circumstances  in  the  case  ;  and  these  are.  That  Captain 
Digbjf  was  acting  under  orders  received  from  Lord  St.  Vincent ; 
that  he  had  received  no  particular  order  from  Lord  Nelson 
after  Lord  St.  Fincent  had  quitted  the  station ;  and  UtaX  as  Lord 
St.  Vincent  was  responsible  for  the  orders  he  had  given,  he 
ought  also  to  share  in  the  emoluments.  The  last  argument 
would  go  a  great  way  indeed,  as  a  military  officer,  I  presume^ 
continues  responsible  for  his  conduct  at  least  as  long  as  he  con- 
.  tinues  a  military  officer  in  any  capacity  whatever.  But  the  case 
of  Pigot  V.  White,  which  has  been  referred  to  in  the  argument, 
and  is  reported  in  anote  to  the  case  oi  Johnstone  v.  Margetson,  is  a 
complete  answer  to  these  objections.  I  shall  therefore  return  to 
the  examination  of  the  proclamation  itself.     For  what  purpose 
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were  these  different  reiitrictions  introduced  ?  Manifestly  with  1802. 
this  view ;  that  a  bare  authority  under  a  commission  should  not 
entitle  a  ilag^  officer  to  share  unless  he  was  upon  the  station  at 
the  time,  and  a  partaker  then  in  the  actual  labour  and  danger  Tvckbb. 
of  the  service,  With  (his  view  the  commander  in  chief,  when 
going  out,  is  also  restrained  from  sharing  in  prize  till  he  ar« 
rives  upon  the  station,  and  actually  takes  upon  him  the  com- 
mand.: The  last  part  of  this  restriction  explains  what  is  meant 
by  having  or  taking  the  command.  In  one  sense,  he  takes 
the  command  when  he  accepts  the  commission.  And  before 
the  issuing  of  this  proclamation  he  would  have  been  entitled  to 
a  share.  In  the  same  sense  only^  I  conceive,  has  he  the  com* 
mand  when  he  is  returning  from  the  station  without  being 
actually  superseded.  But  that  is  not  what  the  proclamation 
means.  It  means  actual  service  and  exercise  of  the  command  * 
at  the  station,  in  contradistinction  to  the  authority  arising  merely 
from  his  commission.  And,  to  be  consistent,  the  fourth  article, 
when  it  speaks  of  leaving  the  ships  behind  to  act  under  another 
command,  must,  as  I  conceive,  be  understood  in  the  same 
sense.  How  has  the  Admiralty,  and  how  have  the  parties  them- 
selves understood  what  was  meant  by  having  the  command  ? 
Lord  SL  Fincent,  when  he  applies  to  the  Admiralty,  rer 
ceive^  permission  to  come  home,  leaving  the  conunand  of  the 
fleet  in  the  charge  of  the  officer  next  to  him.  So  say  the 
Admiralty.  Lord  St.  Vincent,  in  his  answer,  says,  he  would 
not  avail  himself  of  the  indulgence,  till  he  should  be  compelled 
to  relinquish  the  command.  When  Lord  Si,  Fincent  gives  his 
orders  to  Lord  Keith,  it  is  to  take  the  command.  He  says, 
that  the  situation  in  which  he  shall  leave  him  demands  the 
fullest  exercvte  of  an  efficient  and  uncontrolled  authority.  He 
says,  that  he  is  determined  to  leave  his  Majesty's  fleet  serving 
upon  this  station  under  Lord  Keith's  command.  ''  Your 
Lordship  is,  therefore,  hereby  required  and  directed  to  take 
the  several  flag  officers  and  captains  of  the  fleet  under  your 
command  accordingly."  Again,  when  the  Admiralty  write 
to  Lord  Nelson,  they  tell  him  he  was  become  the  senior  flag 
officer,  and  that  he  would  have  all  the  important  duties 
of  that  station  to  attend  to.  It  is  said  the  fourth  article, 
whan  it  makes  use  of  the  expression  ''  another  command/' 
means  another  separate,  independent  command  under  a  par- 
ticular commission.  Now,  if  that  be  the  meaning  of, the 
fourth  article,   I  shall  be  very  glad  to  know  for  what  purpose 

that 
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186S.      ^^^  dt6<4e«wafl  introAtteiBd  at  M.    tt  is  an  oi)eenratio&  irinoii 
' amaB  infin^onr  of  the  Plainliff.    And  it  seems  to  me  to  be  an 


X.-  J.»o-  «rg««.t  <tf  very  «o»ide«ble  weight.    If  anoAer  coan»l«an 
TucsBB.      liad  itfiued  oppoititiflg  ano&er  person  to  tbe  ohief  command, 
what  pvet^oe  wonld  Ibe  Admiral,  so  superseded,  hwe  to  any 
riiare  in  prises  mpon  Us  return  home  t    It  is  impossible  ^t  he 
oonid  when  he  had  •qwftted  the  station  and  iras  Opon  his  te- 
tiim  lieme.     l^is  <dame  would   be  entiiwly  nugatory :  and, 
oertainly,  w«  oaght  so  to  -oonrider  ^his  ]^oclamation  tas  to 
give  >e£feet  to  <ef«ry  thing  "that  we  find  in  it,  and  not  «o  to 
dou^trae  it  w  to  determine  thstt  any  particular  olanse,  mndi 
less  "SO  «iateriid  a  one  'as  fliis,   is  totally  unnecessary.     Bat 
4uB  •clause  in  <flie  proclamation   is    no    hasty  composition. 
Vbt^  was  -a  rimilarone  in  the  proclamation  in  the  year  1744; 
and  4httt,    4eo,  was  introduced    as    an   amendment  of  Ae 
former  proclamation,  ^Which  had  issued  in  1740.     It  was  m 
studied  amendment  *of  Ihtft  former  pvoclamation.     That  new 
form  <S(  pvodamation,   wUcfa   was  introduced  in  1744,  was 
ooiitinuod  «  ike  proclamation  of  1756.     It  was   again  con* 
sid^ped ;  and  after  tfurt  'CouBideration  it  was  again  expressed 
In  the  terms  in  which  we  now  find  it.     Now,  let  us  see  what 
are  the  -amendments  thait  are   made  by  this  proclamation  in 
1797,  and  'how  the  artide  stood  in  the  former  prodamatioB 
of  1744.      19ius  for  tiie  article  is  the  same,  **  That  a  chief 
flag  offioer  tPi^uming  home  firom  Jamaica,  or  elsewh^:e  ahali 
have  no  ^are  of  the  prieses  taken  by  the  ehips  or  yesads.^ 
In  the  former  firoclamaftioti,  ^instead  43i(  the  words  ^  kit  behind 
to  act 'under  anotlieroommand,"  it- stood  simply  thus :  '^  taken 
tyy  die  ships  or  vessels  after  he  has  got  out  ^of  the  limits  of 
his  command."    No  question  then  could  arise  upon  the  natiuee 
of  the  oonlmission  wfaioh  any  flag  officer  «whom  he  migbt 
le«v«  behind  wiHi   the  ships   liad.      Whether  he    bsA  the 
HDommand  in  4Jhief,   or  ^whether  he  had  not  a  commission  as 
oommander  in  ohief,  oould  make  no  diffisrence  at  all ;  beoauaei, 
in  thatoase  "the  chief  flag  officer  so  returning  home  would  b^ 
ousted  4>f  any  share  in  the  prioe-money,    whatever  was  the 
oommission  4ield  by  the  next  'flag  oflicer  in  seniority.      The 
wcwds  now  introduccid  are,  *'  left  behind  to  act  .under  aootb^ 
command.^    There  is  not  a  word  in  this  clause  of  any  'Other 
oomnHsdion  being  granted  to  any  other  person.     And  it  seems  to 
me,  4he  words  **  under  another  command"  must,  from  the  sub- 
ject-matter bothofthasund  flie^praceding  dlauses,  be  considiviad, 

as 
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another  comniaad  of  frfitg  cfficei  •  Bnt^  peldttips,  t^faeo  tile  Covaw 
cil  kad  it  in  conteniphrtion  la  amoaA  tbe  prodaantion,  tkey 
Jtnght  think  they  had  eocpressed  themselTes  wage  exfUiNtlj  by  T«<««ia. 
mtrodtNting  these  tronb,  than  aajfidgiiienenillyy  ^  after  he  has 
got  out  of  the  limits  of  his  ooHHaainl  km  shaD  hove  no  rinre  of 
Ae  prices  taken  by  tlie  ships  or  vessA  left  behind  to  aet  under 
aoMither  oommand,"  referring  merely  to  the  actual  senrioe  of 
the  fleet,  and  to  the  persoa  Who  had  the  aetaal  eonuaand  wad 
gave  the  orders  upon  the  station.  The  proclamation  oiig]it»  as 
looncei^,  ifitrisespmsedinplaift  aad iatelBgible laiig%iage, 
to  be  coDstmed  according  to  its  {Aon  and  eoaaaonseBse.  Aad 
We  ooght  not  to  have  reeoprse  to  wild  oonjei^tiupe  or  to  eHria-* 
sic  isqidries  in  otfder  to  put  a  diCoiMt  >censtMi)tio&  «piMi  it 
than  that  whidh  tbe  w«vds  of  the  prodanastion  ilaelf  fiwiy 
import.  I  think,  too,  that  Hie  oonstraotioft  whioh  I  >am  ii^^ 
<s1ined  to  put  upon  diis  proclamation  is  that  which  best  answers 
the  lAanifest  purposes  of  the  proehaation  itself,  »d  of  the 
ptiblic  sendee :  for  the  object  was  to  give  encovrageHMOt  to 
those  who  were  actaally  ^^gaged  in  the  service,  and  not  to  those 
Wlio  were  merely  at  the  thue  of  tddng  Ae  prite  «omitaal  ser- 
IfBiits  of  the  ptiblic  in  virtue  of  a  commissisis.  Bi»t#eeB  lAie  two 
nobte  adtnimis,  wbo  aite  oontending  iter  this  prise,  it  woaM  be 
Very  invidioas  to  draw  any  sort  of  comparison.  The  nerits  of 
each  of  tiietfi  tfre  with  the  pnblic  inestimaUe.  And  it  is  with 
some  reluctance  that  we  must  feel  oitf  selves  tmder  the  necessity 
of  deciding  this  case  in  such  a  way  tfatat  in  giving  to  <me  <^ 
Aese  noble  admirals  what  he  so  richly  deserves,  we  are  obliged 
to  tdie  it  from  the  other :  but  we  must  act  according  to  the 
necessity ;  we  mtust  give  our  judgment  accoiAnig  to  the  opi-^ 
men  we  really  form  upim  tlie  Aeaning  and  intentmi  of  tiiis 
proelamatioti^  The  ptoclamatioli  is  tet  incumberod  by  tech-^ 
hical  terms.  It  has  no  reference  to  any  ancient  course  of  tiie 
service.  But  the  ptovisions  Of  it  arise  solely  flrem  Uie  act,  and 
fh>m  the  proclam&tioto  itself.  I  need  not  lliertfove  go  more 
at  large  into  the  arguments  which  have  been  so  filtly  discussed, 
both  upon  the  present  md  upon  the  fotmer  occasion,  and  in 
l>iome  degree  touched  upon  likewise  in  the  case  in  the  Admitfatly, 
though  not  so  fully  as  in  the  argument  of  the  pt«sent  caseand  the 
preceding  case  of  JoAn^fon  v.  Margtlson^  because,  in^H)nsequence 
Of  Ae  interruption  of  the  King's  Advocate,  Who  Was  counsel  for 
the  then  representsftive  of  Admiral  Mwff^^  lie-did'aet  go  en  with 
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1802.  that  part  of  his  argument,  which  might  have  been  applied  to  thitf 
case.  Upon  the  whole,  howcYer,  this  matter  has  been  so  very 
fally  and  so  very  ably  discnssed  on  each  of  these  occasions, 

TocisK.  that,  without  saying  any  thing  further  upon  it,  I  content 
myself  with  declaring,  that  I  thing  it  plain,  that  Lord  Sl  Fin- 
cent  was  ^*  a  chief  flag  officer  returning  home  ;**  that  **  he  left 
the  fleet ^ to  act  under  another  commander;"  and  that  **  com- 
mander" was  Lord  Nelson.  Under  these  circumstances  my 
opinion  is  that  the  Plaintifi'  upon  this  special  verdict  is  entitled 
to  recover. 

RooKE  J.  This  is  a  question  on  the  construdtion  of  a  royal 
proclamation,  issued  by  virtue  of  a  discretionary  authority  vested 
in  the  Grown  under  the  prize  acts.  By  88  G.  8.  c«66.  the  in* 
terest  in  captures  is  vested  in  the  officers  and  seam«i,  to  be  di« 
vided  in  such  proportions  and  after  such  manner  as  his  Majesty 
hath,  by  his  proclamation  of  the  17th  Jpril  1793,  already  or- 
dered and  directed,  or  shall  think  fit  to  order  and-  direct  by 
proclamation  issued  for  those  purposes.  The  35  G.  3.  c.  121. 
extends  these  provisions  to  captures  from  the  Dutch  and 
Spaniards,  As  thb  proclamation  is  matter  of  absolute  discre- 
tion in  the  Crowio,  as  it  may  be  varied  whenever  his  Majesty 
may  think  proper,  and  as  the  war  which  gave  rise  to  it  is  now 
at  an  end,  I  consider  this  as  a  question  not  of  any  great  import- 
ance to  £he  naval  service  at  large,  but  as  a  question  which  solely 
afieets  the  private  claims  of  the  two  noble  persons  who  are  the 
real  parties  to  this  cause.  To  vest  the  sole  interest  of  naval 
prizes  in  the  captors  has  been  the  wise  policy  of  the  legislature  of 
this  country  for  a  long  time  past,  and  it  has  been  intended  as  a 
gratuity  and  reward  to  those  whose  services  occasion  the  cap- 
ture, and  to  those  who  by  a  sort  of  political  presumption  may  be 
considered  as  contributing  to  it.  The  proclamation  on  which  this 
question  arises  is  in  the  same  form  with  all  those  which  have  been 
issued  since  the  year  1756.  I  presume  it  is  in  some  degree  founded 
on  rules  of  naval  policy,  and  has  a  reference  to  the  terms  and 
course  of  the  naval  service,  therefore  I  hold  myself  bound  to  con- 
strue it,  not  by  the  dry  rules  which  prevail  in  the  construction  of 
legal  pleadings,  but  according  to  that  policy  and  the  course  of  that 
service  which  those  who  advised  his  Majesty  seem  to  have  had  in 
view  when  the  proclamation  issued,  and  which  the  Lords  of  the 
Admiralty  seem  to  have  adopted  since,  as  far  as  this  can  be  col- 
lected from  the  special  verdict.  The  proclamation  orders  that  in 
case  any  prize  be  taken  by  any  of  his  Majesty's  ships  under  the 

command 
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eoinmand  of  a  flag  or  flags,  the^flag  oflBcer  or  officers,  being  on       1802. 
board  and  directing  and  assisting  in  the  capture,  shall  haYO  one- 
eighth  of  the  three-eighths  given  before  to  the  captains,  and  the 
said  one-eighth  to  be  paid  to  such  flag  officers  in  such  proper-      Tucsxk. 
tions,  and  subject  to  such  regulations,  as  are  thereinafter  men- 
tioned.    1.  A  flag  officer  commander  in  chief,  when  but  one 
flag  officer,  shall  have  the  one-eighth  to  his  own  use.    2.  ,When 
sent  to  command  in  Jamaica,  t^c,  a  flag  officer  shall  have  no  share 
of  prizes  taken  by  ships  employed  there,  before  he  arrives  at  the 
place  to  which  he  is  sent  and  actually  takes  upon  him  the  com- 
mand.   3.  If  an  inferior  flag  officer  be  sent  out  to  reinforce  a 
superior,  the  superior  shall  have  no  share  of  prisses  taken  by  the 
inferior  before  he  shall  arrive  within  the  limits  of  the  command 
of  the  superior,  and  shall  actually  receive  some  orders  from  him. 
4.  A  chief  flag  office  returning  home  from  Jamaica,  t^c.  shall 
have  no  share  of  the  prizes  taken  by  the  ships  left  behind  to  act 
under  another  command.    5.  The  5th  article  is  immaterial  to 
this  question.    6.  When  more  flag  officers  than  one  serve  to- 
gether, the  ene-eighth  of  the  prizes  taken  by  any  ships  or  vessels 
of  the  squadron  shall  be  divided'  in  the  following  proportions : 
If  only  two,  the  chief  shall  have  two  thirds ;  if  more  dian  two, 
the  chief  shall  have  only  one-half.    This  proclamation  b  not 
penned  so  clearly  as  it  might  have  been.   The  fourth  regulation, 
as  to  the  flag  officers  returning  home,  is  equivocal ;   it  may 
respect  all  chief  flag  officers  returning  home  under  all  circum- 
stances ;  it  may  respect  only  such  chief  officers  as  return  home 
and  are  relieved  by  others.    The  leaving  ships  behind  to  act 
under  another  command  may  mean  to  act  under  the  absolute 
command^  of  another,  who  is  appointed  to  relieve  or  succeed 
the  chief  who  returns  home ;  or  it  may  mean  leaving  ships  to 
act  under  this  command  of  the  next  senior  flag  officer  who  re* 
mains  on  the  station,  and  who  is  to  act  temporarily  and  pro- 
visionally till  the  chief  returns,  or  till  a  new  commander  in  chief 
is  appointed.    To  solve  this  doubt,  and  to  enable  me  to  decide 
which  construction  should  prevail,  I  think  it  necessary  to  look 
through  the  whole  proclamation,  and  also  to  see  what  cases  have 
already  been  decided  upon  it,  and  what  appears  from  the  special 
yerdict  to  be  the  course  of  the  service.    As  to  the  proclama- 
tion«  the  captain  who  takes  a  prize,  if  he  is  under  the  com- 
mand of  a  flag,  is  to  let  the  flag  officer  have  one-eighth. 
These  words/'  under  the  eoinmand  of  a  flag^'  in  this  clause^ 
and   the    words   **  under  another  command"  in    the  fourth 

clause, 
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MM.      <lfti«e»  maj,  I  thiidc,  leaioiiidbfylia  coofltrued  to  haxe  a  limilav 
BManing :  <hej  are  both  w  Ae  same  {uroolamatioii,  and  botfi  mi 


Loftl  Nrnotf  ^^  mai€nd.    What  tt  maant  Iqr  beiag  uadar  command  m  the 
TvetsR.     one.ohipM,  ahoidd  alio  he  con«daBed  as  meant  by  being  andev 
eommaad  in  the  ether.    Now  it  has  heendecidady  in  the  case 
ef  the  Si.  Jmne,  (and  Tory  nghtLj,  as  I  think»  accocding  to  the 
eovrse of theeerviee,)  that  when a£ag  offioei! JeaiKOshis station 
on  aeoonnt  of  heakh,  and  does,  not  abdicate  the  command,  the 
captain  to  <whom  he  has  .at  any  time  giFe^  ordem  is  still  nndee 
Us^eooMnaMl:  for  thesame  season  it  appeam  to  me  that-when  ^ 
flag^flioer  leaves  his  statLoaon  account  of  health,  and  leaves  a 
^miar  flag'offioeiilo  actin  his  .dbsencoi.  ilhat  junior  is  still  under 
ys  cManumd;  andifhO'is^  thenthemholeJBaet  isso;  and  if 
the  (i^hd^  fleet tisstili  under  his  command,  within  the,  sense  cf 
the^flrst'claase^  I  thiidL  it  istto  ho  oonsidBiied.as  under  Us  comr 
mend,  and  not  under  anothev  command,  nyithin  the  sense  of  the 
fourth^ clause.    ItisprobaUe,  forXdo>notasiettitas.aluunpn 
filet,  that  btffoieithe  proclamalkm  of  IffM,  Bag  officesB  r^tuvn- 
ittg  home  qMiu^d  a  right  to  sharein  the  pxiees  taken  hy  tho 
cpiHtoem'«#hQ  had  receired  .osdera  from  them,  and  had  receired 
none  ftom  the  oflScer  wha  relieved  thenu    The  pjmclaqiation 
of  17l4ordeved  that  they  should  not  share  in  the  prizes  taken 
after  they  got  oat  of  the  limits  of  their  command.    But  this 
being  always  dtspMtableaadunceitein,  the.pDcelainationAofl756 
made  ihepresest  regulation  that  they  should  shase  in  no  prises 
tiAen  aft^  they  had  left  Ae  squadron  ta  act  under  ranolher 
eemsmnd.    Thisform^hascontinuedever  sinoe,  and  I  think  it 
was  intended  to  prevent  disputes  between  flag  officers,  where 
one  is  going  out  to  relieve,  and  the  other  .is  returning  on  being 
relieved,  and  was  'uot  intended  to.depriiire  of  prine^money  all 
flag  officers  -who  are'retuming  heme  under  all  civcumstances 
whatever.     Ii,ia  well  known  in  point' of  &ot,  that  officers  have 
been  sent  for -home  that 'Government  might  consult  or  advise 
with  them — ihey  may-render  thepuUic  as  essential  setvicie  1^ 
their  return  on  sueh-an  aocoant  as  if  .theyhed*  'remained  on 
their  statiott.    It  would  be'hard'^thatin  ,snch  case  theyiJMlId 
lose  ike  emolument-  tfi  priae^moncy ,  wh|oh  is  a  *mepe  gmtuily 
from  the  country,  and  disposaMeat  the  dissvetion  o0  the  Crawn. 
Unless  -the  words- of  the  proclamation  make  such  a  construe- 
tion  absolutely  necessary,  I  cannot  assent  teat    lA^nd  as  to^the 
danger  Of  abuse,  I  will  not  praMme  that  the  Boaidof  Admi- 
raltywiKiArase  thek'tvust  ;•  batif<they asedisposed  to  doso,  they 
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(wbo  probably  hw0  great  infliieiica  iasetttiog  tba  fibwaoflheM  1802. 
prochmariona)  may,  bjckaogiag  the  tenas  of  them  in  futiure,  h^ 
eitber  eoabled  or  restraiaocU  as  big  M^esty  may  be  addi«d  tp 
order.  So^  witb  reqpect  to  Hie  i^ecHowof  9U  officer^g  letom-  Tuosbs. 
ing  borne  ob  acoouot  of  beald^  when  tba  Admiralty  give  bim 
leave,  tbey  m^y  qualify  their  laav«  aa  they  think  proper.  Tbegp 
may  order  that  be  gbatl  regigii  bis  command,  they  may  appoint 
another  officer  to  succeed  or  relieve  bim;  and  «f  tbey  dOi  nbom 
he  leaves  the  fleet  be  may  leave  it  under  another  oemmaad* 
But  wfaea  the  Board  of  AdminUy  indulge  a  flog  officer  witbr4 
temporary  leave  of  absence  ^n  accounts  of  bif  iieaUb  <ii|iare4 
probably  by  bis  exertions  in  the  public  service)  and  saffiei?  bim 
still  to  retain  big  character  of  oammandev  in  «cbief,  and  nocve- 
spend  mih  bim  in  that  charactei;,  and  "do  not  appoints  new 
commander  iu  chiiBf  till  the  cffioer  who  baa  returned  home  re- 
linquigbes  the  command,  I  think  the  Admiralty  hj  Una  prac- 
tice draw  the  line  as  to  their  idea  of  who  baa  the  omBmand  of 
the  fleet,  and  who  has  not,  witfasn  the  tcirm«  of  the  puoelfnoa" 
tion,  and  declare  that  the  fleet  is  not  under  anotbeiv  but  wa^ 
tbe  same  commander,  till  a  new  commander  in  'chief  is  aj^^eiatedt 
Another  observation  occurs  to  me:  flag  officers  mi|y  b^  pre- 
sumed, from  their  rank  and  experience,  to-be  better  Qualified  tq 
command  fleets  than  captains  are.  Now  according  totbo  oon-* 
struction  contended  for  by  the  Plaintiflf,  the  case  of  aflag  ofl^esir 
leaving  his  station  and  returning  home,  would  stand  thus :  if  he 
left  bb  fleet  under  one  less  qualified  io  commai|d,  be  woidd 
share  prize-money  with  him ;  if  he  left  it  ijmder  the  command  of 
one  who  by  bis  rank  was  to  be  presumed  to  be  qoaUfied  to  earn* 
maad,  he  would  lose  all  the  emolument  of  prize-money.  Tbi$ 
surely  would  not  promote  the  public  service,  If  we  could^snp* 
pose  sordidness  to  attach  on  the  naval  character,  it  might  rather 
tempt  a  chief  flag  officer  to  send  his  inferior  home  on  some  p^e* 
tence  or  other,  that  by  leaving  a  captain  only  behind,  he  might 
retain  his  chance  of  prize-moniiy .  A  case  v^as  put  in  the  course 
of  the  argument,  to  which  no  answer  was  given  which  was 
satisfactory  to  my  mind.  Suppose  tbe  second  in  oonunand  to 
die,  and  a  captain  to  take  the  command  as  senior  officer,  af9 
the  captains  then  under  no  flag,  or  does  the  right  of  the 
chief  revive  ?  What  shall  we  say  as  to.  these  difficulties  ?  Afe 
they  owing  to  omissions  in  the  proclamation,  or  do  tbey  flow 
only  from  a  mistaken  eonstructien:  of  it?  By  the  6th  oianae 
of  ^  proclamation,  when  akore  flag  effieers  tfafii)  eote  a^ii^ 

together. 
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1802.       together,  the  eighth  of  the  prizes  taken  hy  any  ships  or  vessels 
of  the  squadron  shall  be  divided  in  the  following  proportions : 


Lord  Nelson  if  only  two,  the  chief  shall  have  two-thirds,   if  m6re  than  two, 

TuoKSB.      the  chief  only  one-half,   and  the  other  one-half  to  the  rest. 

Here  the  flag  oflScers  are  considered  as  serving  together,  though 

they  serve  at  great  distances  from  each  other,  if  they  are  under 

Ihe  same  commander  in  chief.     Lord  Nelson  at  the  NtVe,  and 

^x         Lord  Keith  off  Cadiz,  were  each  entitled  as  flag  officers  to  a 

^  share  of  the  prizes  taken  by  the  cruizing  frigates,  though  the  cap- 

tains of  the  frigates  received  their  orders  from  Lord  St.  Vincent 
as  the  commander  in  chief,  and  though  these  inferior  flag  offi- 
cers had  no  concern  whatever  in  the  capture.  It  is  not  there- 
fore the  real  merit  of  the  flag  officer  in  respect  to  the  particular 
>.  service  that  in  titles  him  to  his  share  of  prize-money,  but  it  is 
rank  and  station  and  the  general  service  which  he  renders  or  is 
presumed  to  render  to  the  state  by  acting  in  his  particular  de- 
partment in  the  squadron.  In  the  present  case  it  would  be  dif- 
ficult to  assign  any  real  moral  merit  which  should  intitle  either 

*^  ^^  these  contending  parties  to  share  in  this  capture  rather  than 

^'  ;thej)ther.    The  Plaintiff  gave  no  orders  to  the  captain  of  the 

^Icmeiie,  the  .conunsfn^er  in  chief  did.     Neither  were  present 

at  the  capture.     The  commander  in  chief  was  absent  from  his 

^  station  on  account  of  health ;  the  Plaintiff  had  the  actual  but 

still  only  the  occasional  command  of  the  fleet  in.  bis  absence* 
The  right  therefore  is  a  technical  or  artificial  right,  and  must 
be  decided  solely  by  the  terms  of  the  proclamation  and  the 
Gbnrse  of  the  service.  The  chief  flag  officer  came  home  with 
leav«,  was  addressed  by  the  Admiralty  Board  as  Commander 
in  chief,  and  received  pay  and  table-money  as  commander  in 
chief.  The  flag  officer  who  was  left  on  the  station  received  table- 
taioney  (very  rightly*  because  his  expences  were  necessarily  in- 
creased), but  had  no  appointment  as  commander  in  chief  till 
some  time  after ^this  capture.  Hence  it  appears  the  Admiralty 
Board  recognize  the  distinction  between  an  occasional  and  a 
permanent  commander,  and  allow  under  circumstances  the  per- 
manent commander  in  chief  to  be  absent,  and  the  next  in  seni^ 
ority  to  command  provisionally  during  bis  absence ;  tdat  during 
such  time  they  still  consider  the  absentee  as  the  real  chief  flag 
officer*  and  the  other  as  acting  under  his  implied  command. 
The  Admiralty-letter  to  Lord  Nelson  of  the  20th  Jugust  1790, 
has  the  following  passage :  "  You  are  now  become  the  senior 
flag  officer,  and  you  will  have  all  the  important  duties  of  that 
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station  to  attend  it.    It  is  probable  Lord  Keith  will  have  left        180S. 

ibr  your  Lordship's  information  and  ^dance  such  orders  and 

instructions  as  he  may  have  received  either  from  their  Lordr 

ships  or  from  Lord  St.  Vincent:*    It  does  not  address  Lord       7uc»m. 

Nelion  as  commander  in  chief:*  bat  it  considers  him  as  possibly 

still  acting  under  instructions  from  a  superior  officer.    While 

ibis  is  the  avowed  practice  of  the  Admiralty  Board,  I  consider 

the  proclamation  as  adapted  to  it,  and  must  construe  it  a^cprd*  ^^ 

ingly.    Upon  the  whole  I  am  of  opinion  that  compmring  the 

several  parts  of  this  proclamation  together*  and  considering  the 

course  of  the  service,  and  the  proceedings  of  the  Board  of  Ad<^ 

miralty  in  respect  to  these  parties,  the  true  meaning  of  this  pro^ 

damation  (which  however  I  admit  to  be  equivocal),  is,  that  n 

chief  flag  officer  returning  home  wA  retaining  his  character  of 

commander  in  chief  does  not,  by  leaving  an  inferior  flag  officer    ^' 

to  command  in  his  absence,,  leave  the  ships  to  act  under  another 

command.    I  see  no  greater  danger  in  this  than  in  the  contrary 

construction,  and  I  am  the  more  easy  under  the  (pinion  I  have 

formed,  because  it  is  a  question  which  concer;ns  two  individuals 

only,  and  will  not  leadio  any  general  consequences  t  for  I  aii\ 

fully  persuaded  diat  before  we  shall  have  occasion  fortheiiarthar^ 

service  of  these  or  any  <»tber  naval  officer^,  hb^i&^8)esty  will  be 

advised  to  issue  such  a  proclamation  for  the  distribution  of  prize^ 

money  as  will  effectually  prevent  any  dispute  similar  to  the  pre* 

9ent.    I  think  judgment  should  be  given  for  the  Defendant. 

Hbath  J.  The  claim  of  thePlaintiffis  founded  on  the  fourth 
clause  of  the  Kipg's  proclamation  for  the  distribution  of  prizes 
^mong  the  flag  officers,  which  declares  that  the  flag  officers 
**  returning  home  from  Jamaica  or  elsewhere,  shall  have  no 
share  of  the  prizes  taken  by  the  ships  or  vessels  left  to  act  under 
another  command."  However  clear  the  construction  of  this 
clause  maybe  in  my  apprehension,  yet  the  difference  of  opinion 
which  subsists  between  us,  and  the  deference  I  owe  to  my  bro- 
thers, who  differ  from  me  in  opinion,  induce  me  to  think  it 
loosely,  inaccurately,  and  ambiguously  worded.  Two  different 
interpretations  have  been  given  to  it.  And  whether  it  is  to  be 
understood  in  the  one  or  the  other  sense  must  depeod  fin  the 
intention  of  the  framer  so  far  as  it  may  be  collected  by  comparing 
this  with  the  other  clauses  of  the  proclamation.  If  that  be  stil( 
doubtful,  recourse  must  be  had  to  grammatical  constructioi^ 
and  verbal  criticism.  Considerable  assistance  may  be  der 
^ived  from  comparing  the  present  proclamation  with  anteccv 
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180t.  ient  MWi  m  the  jeone  subjeel.  Op  the  part  of  the  Plaintiff  it 
k  eootendedi  that  th^  words  '^  the  diipa  or  Tnnris  left  tp  aot 
TMder  anoAev  eomiMncU"  import  the  command  af  aiiithir  mkn 
iPirctvft.  Miml.  On  the  hahd^f  of  Earl  Si.  Vincent  it  k  inaiat^,  Aai  4lia 
fUf  offipar,  diaugiireliiniad  home  and  hare  in  part»  ia  entiAlello 
has  share  of  priaes,  tapsmnch  as  he  letains  the  compand  uAiS 
he  be  anperseded.  Firat,  1V>  eansider  ihe  d|ffiMPent]»ftB  of  this 
ittslnuneBt.  The  6mk  clanae  beoig  to  ¥est  a  earftasn  shave  of 
priest  in  the  eoaunaikUng  fteig  offioer,  the  anhseqnend  daiisep.  go* 
in  certain  eases,  to  abridge  that  right.  Tl|e  ohjeet  or  yolicqr  af 
these  Kmitations  seenM  to  be  tiup,  that  flag  ofiiears  ahaU  be  atn 
ranieted  to  an  native  disoharge  of  th^ir  duty,  and  to  ha  pieaant 
with  ttiek  squadrons  after  tliejrhaya  enterod  on  Aeiy  oosanand, 
and  that  tfiey  m^  not  be  tampted  to  loiter  in  poit  ^y  a  foil 
assnranee  of  shaiing  in  the  priees  that  shall  be  taken  ariAent 
ineuning  the  risk  of  war  o»  eliniate.  The  seoond  chmaa  ia  as 
pari  maierid  with  the  fourth.  By  Ae  second  elause,  the  flag 
officer  is  noten^led  to  a  Asae  of  priaes  ^^  before  he  anriwna  at 
ike  place  io  which  he  is  sent,  and  aotiially  takes  uptm  him  the 
command."  Now  it  would  be  a  strange  oversight,  in  drawing 
this  proclamation,  to  enforce  the  presence  of  the  adn^nd  njatil 
he  has  joined  his  squadron,  and  after  he  has  jomed  it,  net  te 
enforce  the  continuance  of  Us  presence  with  it.  fixonses  that 
may  be  made  f<Mr  dispensing  with  absence,  as  ill  heakh,  .or  the 
urgency  of  private  af&irs,  can  seldom  b^  aoei»Fately  ascertained. 
It  was  a  wise  policy  to  hdM  out  such  encoaiagement  to  flag 
officers,  as  should  make  H  their  best  interest,  as  well  as  their 
duty,  not  to  absent  themsdves  from  their  squadrons  on  sHg^t 
and  trivial  occasions.  The  proclamation  of  1740  allote  a  share 
of  prizes  to  the  flag  officer  being  actpally  on  board  the  Aip,  ev 
directing  and  assisting  the  capture.  Probably  in  friuning  the 
proclamation  it  was  intended  to  exclude  the  absent  flag  offieer 
who  had  never  actually  taken  upon  himsrif  tiie  command.  If 
it  were  so,  that  intention  was  net  sufficiently  expressed.  The 
proclamation  of  1744  ascertains  its  intent  and  policy  most  in* 
disputably.  And  if  it  had  not  been  i^tered  the  claim  of  Eart 
St.  Vincent  must  have  been  barred,  for,  by  ike  fourth  cinnse, 
the  flag  officer  was  to  receive  no  share  of  priaes  after  he  had 
got  out  of  the  limits  of  his  command.  The  alteration  in  the 
subsisting  proclamation  introduces  sdll  the  ^fficulty  in  this  ease. 
Was  the  policy  then  changed,  or  was  it  intended  to  relax 
the  discipline  of  the  navy?    That  never  can  be  imagined  te  be 

the 
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rdewMit  moy  be  takeor  as  only  a  coBJecture omrhiGh  Idonot     — — _ 

Itawid  myjndgtteBtX  was  acenrately  td^fix  tke  time  when  the   U^Uk^9»^ 

£ag  effioer  retuxniDg  honie  diould  cease  to  be  ent^ed  to  his      TveMm^ 

tdiare  of  priee&    Proirably  sonedbpate  or  litigation  had  ^rbett 

en  that  gabject.    The  moment  of  the  eaptnse  of  a  pfiae  was  aL* 

w^ys  easiij  aacevtaifled  by  entiiee  in  tbe  log-book  of  the  cap* 

iunag  veoel*    Bot  it  vas  not  so  certain  when  the  Admiral  had 

pasted  tks  capeaor  headknds  which  foaned  liie  Iknita  of  his  sta^ 

tiSQ.    They  might  hsute  been  paiaed  in  the  n^ht  time»  in  hazy 

weather,  et  at  so  great  a  distance  as  to  be  out  of  sight.    Thhi 

janst  have  opened  a  gareqi  fi^  of  litigation.    Bnt  the  departure 

of  aflagoflfieei  from  his  fleet  on  his  retnm  homeward  caa  be  as** 

cortained  lo  ai  momeart.  So  ttmt,  by  cempanng  the  several  entns 

A  the.  log-books  belonging  to  the  ship  of  the  flag  officer  and  of 

the  captoaing  fifaip^  ii  might  easiky  be  aseertained  whether  or  na 

the  flag  officer  had  a  ri^bt  te  ihare  the  prize.    A  eonseqfteace 

indeed  has  followed  fiwm  tfai»s4teration,  namely ».  that  as  in  the 

eaanof  tbe  Saint  Anue^  anadzmsal  qnittii^  his  station*  and  leav^ 

iogtbe  conittiand  to  a  semev  captain  will  be  entitled  to  bis  shase 

of  pnaes  nntil  he  shell  be  snpei^seded*   This  is  by  necessary  oobh 

stractBon*    It  is  not  seexpTessed.^  I  mast  think  it  an  oversigfatu 

fes  I  neves  can  piesnme'  that  sueh  a  flag  officer  would  be  sa 

jnnch  fsvonred  as  to  have  an  alteration  made  and  the  disctT* 

pflne  relaxed  in  his  favoar.     No  principle  of  public  policy,  na 

ooBsideratifln  of  naral  discipline,  could  harre  authorised  this  air 

tBsation  for  tbe  purpose  of  entitling  such  a  flag  officer  to  sharers 

And  takitig  it  in  aooitheor  poiiit  of  view,  that  the  alteration  waar 

nude  for  the  season^  that  I  have  eonjectuted,.  or  to  avoid  soma 

other  inconvcniienee  wbush  does  not  at  present  occur,,  there  is  no»> 

tWng  so  common  in  tiie  framing  of  instruments  as  that  whilst  the 

finmeeoftliemiaatisdioasitoavaid  one inoonvenience,  he  incuxs' 

another  which  does  nafl  present  itself  to  his  view..    This  is  oftea 

ta  be  seen  in  acts  of  parliameat.    Mueb  more  is  such  an  inact^ 

onaacy  to  be  expeeled  in  jGraming.  an  instrument  of  this  sost^ 

Some  argnnunt  may  be  drawnt  from  the  phraseology  of  this  pro^ 

clmaaiioa.    The  actucd  presence  of  the  Admiralf  to  entitie  him- 

tava^shaBBof  prioeais  eomsily  mentioi|ad  in  tbeprodamatiDn of 

VMUl    it  is  more  enfosoed  in  the.  pmclamation  of  1744,  and. 

mi>^  o£att»  vbu  the  sutasistiag  prodamationr.  In  tiia  second  affticb' 

joC  the  subsiatuig  praclamatieay  the  flag  effioer  is  not  eatitled- 

.uptil  he  aatoally  takaa  upon:  him  the  oonwiaad.     And  so  in  the 
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1802.       third  clauge,  the  flag  officer  there  described  shall  not  be  entitled 
until  he  actually  receives  some  order  from  his  superior  flag  of- 


Lord  Nelson  g^^j.^     Now,  the  word  "  actiially"  in  the  corresponding  clauses 
TvcKBK.      of  the  antecedent  proclamations  is  not  to  be  found.    It  would  be 
strange  to  suppose  that  an  actual  arrival  should  be  necessary,  and 
be  anxiously  required,  to  entitie  the  flag  officer  to  his  share  of 
prizes,  and  yet  his  actual  continuance  should  be  dispensed  with, 
even  after  it  had  been  enforced  by  an  antecedent  proclamation. 
Next  I  shall  consider  what  is  the  grammatical   construction. 
''  Another"  is  a  relative  pronoun.    The  rule  of  grammar,  of 
.   logic,  and  of  law,  is  the  same.    Fiat  relatio  proximo  antecedenti. 
There  is  no  other  antecedent  but  **  flag  officer."    There  is  no 
other  subject  of  this  part  of  the  proclamation.    That  construc- 
tion of  the  clause  in  question  seems  to  be  most  probable  in  which 
the  strict  grammatical  construction  coincides  with  the  professed 
object  and  avowed  policy  of  the  instrument.    The  decision  of 
the  Court  of  Admiralty  in  the  case  of  the  Si.  Anne  is  founded 
on  this  construction  ;  for  the  flag  officer  was  bolden  to  be  enti* 
tied  to  a  share  of  prizes,  because  he  had  not  left  the  command 
under  another  flag  officer.    The  word  ''  command"  has  two  sig- 
nifications.   In  a  limited  sense  it  implies,  either  the  immediate 
power  and  authority  of  a  flag  officer  to  direct  the  motions  of  a 
squadron,  in  which  sense  it  is  used  in  the  correspondence  be- 
tween the  Plaintifi*  and  Earl  St,  Vincent ;  or  in  a  more  exten- 
sive sense,  the  paramount  authority  which  the  flag  officer  holds 
and  retains  whilst  he  is  continued  in  the  same  service,  whether 
absent  or  present.    The  former  meaning  corresponds,  in  my 
judgment,  with  the  true  intent  of  the  proclamation.     It  cannot 
be  disputed  but  that  the  Plaintiff*  had,  in  some  sort,  the  com- 
mand ;  for  be  corresponded  directiy  with  the  Admiralty,  and 
had  a  table  maintained  for  him.     Having  considered  the  claim 
of  the  Plaintifl",  it  remains  to  consider  the  construction  put  on 
this  clause  by  Earl  St.  FincenVs  Counsel,  viz.  that  he  was  en- 
titled to  retain  the  command  till  he  was  superseded.   That  must 
have  been  the  case  if  the  fourth  clause  had  been  omitted.    This 
is  the  **  maiedicta  interpretatio  qua  corrumpit  textum"    What 
greater  corruption  of  the  text  can  there  be  than  to  annihilate 
all  its  sense  and  meaning  f    The  proclamation  ought  to  receive 
a  liberal  construction,  the  more  especially  as  it  is  explanatory 
of  a  former  proclamation.    And,  when  a  person  undertakes  to 
explain  his  own  meaning,   we  are  not   to  extend  the  same 
bj  construction.     It  is  so  in  statutes.    But  there  seems  to  be  a 

clear 
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clear  objection  to  it ;  whieh  is,  that  it  renders  the  clause  nuga-        1802. 
lory  and  suj^rfluoos.    It  i9  a  strange  supposition  that  the  cor- 
responding clause  in  the  antecedent  proclamation,  which  has  a 
clear  determinate  meaning,  should  be  altered  to  introduce  ano-       Tuckbs 
ther  clause  destitute  of  all  effect  whatever.  If  there  be  two  inter- 
pretations of  a  clause,  and  the  one  of  them  gives  a  clear  mean-* 
ing,  and  the  other  affixes  no  sense  but  what  would  otherwise  be 
necessarily  intended,  it  is  easy  to  decide  which  of  the  two  inter- 
pretations ought  to  have  a  preference.    It  should  be  so  construed 
''  td  ra  magis  valeai.**  A  supposed  case  of  hardship  has  been  put 
at  the  bar ;  that  a  flag  officer  might  be  called  home  to  consult 
with  the  Lords  of  the  Admiralty,  and  in  such  event,  it  would  be 
hard  to  deprive  him  of  his  share  of  the  prizes  taken  in  his  absence. 
To  that  I  answer,  no  such  case  has  ever  occurred  in  the  naval 
history  of  this  country  so  far  as  I  recollect.     If  it  should  exist,  it 
might  be  lamented.    But  proclamations,  like  laws,  are  adapted 
to  cases  tiiat  usually  iiappen.     It  has  been  argued  at  the  bar  in 
the  present,  as  it  was  by  the  Counsel  in  the  case  of  the  St.^nne, 
that  the  share  of  the  flag  officer  was  given  to  him  on  account  of 
his  responsibility,  and  therefore,  whilst  the  responsibility  lasts, 
his  tide  to  a  share  must  continue.  I  have  not  yet  learned  where 
that  principle  is  to  be  found.     It  is  not  so  expressed  in  the  pro- 
clamation. The  responsibility  of  the  flag  officer  is  not  co-exten- 
sive or  co-existent  with  his  title  to  a  share  of  prizes.  It  commences 
before  he  arrives  on  hi&  station  and  actually  takes  the  command 
of  the^uadron,  and  may  well  continue  after.he  has  left  the  com- 
mand to  another.     Is  not  a  share  of  the  prizes  proportiohably 
given  according  to  rank  and  station  to  every  commissioned  officer  ? 
and  are  they  not  all  responsible  in  their  several  employs  ?  If  the 
flag  officer  in  port,  after  leaving  the  command  to  another,  be  en- 
titied,  surely  the  flag  officer  before  he  has  joined  his  squadron, 
ought  equally  to  be  entitled,  which  is  not  the  case.  From  hence 
I  infer,  that  it  was  never  intended  that  the  title  of  the  flag  officer 
to  a  share  of  prizes,  according  to  the  true  intent  and  meaning,  as 
well  as  to  the  spirit  and  the  policy  of  the  instrument,  should  be 
co-existent  with  the  command.    Suppose  a  flag  officer,  ordered 
to  take  the  command  of  a  distant  squadron,  loiters  in  port,  and 
neglects  to  transmit  the  orders  he  receives  from,  the  Admiralty ; 
surely  he  is  responsible.    And  yet  he  is  not  entitled  to  a  share 
of  prize-money  by  the  proclamation.    For  these  reasons,  I  am 
of  opinion,  that  judgment  ought  to  be  for  the  Plaintiff. 

Lord 
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IflDB.  Jj&id  Ajlv Alir LBY  Ch.  J.    I  candot  snffioieHtLy  lianeift  that  1 

dumld  be  ealled  diKiii  to  ghre  wf  opiiiidii  upon  thfc  blterfiretatioB 
of  a  proclamation  reipectng  a  iab^ct  of  this  nature.  BmU  aa  the 
law  caUa  upon  me  ta  ptit  a  eomtrnetion  upon  it  Aoofnrdilqf  to  the 
bert  of  my  jndgitidlit,  I  hftre  oidy  to  look  at  the  prodaaudioEa 
with  referenee  to  the  8ttb}eet  which  it  concerns.  I  afpree  wiA 
my  Brodier  Rookt  compl^ly  in  thinkiBgi  that  a  procfamiatiari 
of  this  nature  ought  not  to  be  eonstrued  acoording  to  the  sense, 
which)  at  Ihe  first  reading  of  it,  a  person  may  pat  upon  the  words 
that  it  contains :  for  it  rdates  to  a  subject  which  embraces  a  Ta- 
riety  of  conriderations,  and  admits  of  a  great  nambsr  nf  refine*^ 
ments.  It  is  impossibte  for  any  man  to  lake  upon  himself  to  d9- 
dde  upon  the  construction  of  a  ^proclamation  reacting  prise, 
without  informing  himself  as  acourat^T  as  possible  of  all  thd  de- 
terminations that  have  taken  place  in  courts  Of  justice,  and  of  the 
continued  practice  of  the  Admiralty  with  respect  to  the  distribu^- 
tion  of  pristes  under  similar  proclamations.  I  lament  the  mot ^ 
that  I  am  called  upon  to  decide  in  this  case,  because  I  eontes 
that  I  feel  this  to  be  a  very  doubtful  question.  I  the  UMnre  lament 
it,  because  the  consequence  of  tbesedoubtsbavingimpressedupon 
my  mind  an  opinion  correspondent  with  that  of  my  Brother 
JIoo^  is,  that,  as  far  as  this  Court  is  concerned,  unless  the  parties 
diould  desire  it,  no  judgment  can  be  given.  In  construing  driis 
proclamation  I  am  under  the  necessity  of  inquiring  what  ha^e 
been  the  former  proclamations  on  the  same  subject,  that  I  may 
eonstrue  this  act  of  the  SoTereign  by  his  antecedent  acts,"  com*- 
paring  the  one  with  die  other.  I  must  therefore  look  back  to 
the  mann^  in  which  the  first  law  upon  the  subject  was  promul- 
gated by  his  Majesty,  in  whose  breast  the  whole  matter  restM. 
Before  the  year  1740,  it  must  be  admitted  that  when  a  proclama^ 
tion  gare  to  the  flag  officers  the  shai«  of  prizes  taken  by  ships 
acting  under  their  command,  it  did  not  mean  an  actual  command ; 
it  did  not  mean  an  existing  command  operating  upon  the  particalar 
aerrice  then  done;  but  it  was  understood,  and  it  was,  I  think,  ad- 
mitted in  argnmrat,  that  before  that  time,  and  down  to  the  year 
1744,  ihe  moment  that  an  officer  was  app(»nted  to  any  command 
he  was  considered  as  directing  every  operation  that  was  done  by 
any  of  the  ships  which  were  undcar  that  command  to  which  he 
^ras  appointed-  It  was  therefore  an  ideal  d^ectim,  not  an  actud 
one  that  was  sufficient  With  respect  indeed  to  inferior  captains 
tod  other  officers  of  inftoiov  rank,  actual  ce^eperetion  and  assist* 
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ui€eiii  tbe  oaptare  itself  was  neeessary.  Tlie««ard«  «f  the'pro*  1^09. 
damatioii  whidi  i^peak  of  superior  officers  ave^ ''  directuig  or  as- 
sistiDg."  Then  wkat  has  been  imderstood  to  be  meant  by  the 
word  '*  directing?"  It  need  act  be  InunediatedireDtiioa  by  the  Xvcks*^ 
paartjr  himself;  for  it  has  been  nniibiznly  admitted  in  the  argiunenti 
that  a  direction  given  bj  one  officer  devolves  upon  bis  socoessnr 
who  comes  in  his  place,  and  will  be  considered  as  his  directkm* 
Then  I  am  to  understand  that  up  to  the  year  1744  this  was  the 
received  law  respecting  the  distribution  of  prizes  tunong  superior 
officers  ;  Ramely^  thaifr  every  superior  officer  was  considered  as 
direetingi  who  had  that  ccmunand  winch  the  person  giving  the 
direction  had ;  and  that  he  took  it  with  all  its  rightsi  although 
be  himself  had  never  dene  any  one  act  in  pursuaoice  of  that  com- 
mand ;  that  every  direction  given  by  the  person  in  whose  room  * 
he  came  devolved  upon  him/  and  there  was  a  constructive  direc- 
tion attacbiagto  his  person.  That»  I  think,  is  ihe  tsdr  import 
of  the  law  as  it  stood  prior  to  the  year  1744.  In  the  proclama** 
lion  of  the  year  1740  the  words  arau  "  amongst  such  flag  offioers 
as  shall  be  actually  on  board  or  directing  and  assisting ;"  but  that 
is  corrected^  and  I  am  happy  to  find  it  is,  because  if  it  had  not.it 
would  have  raised  a  difficulty ;  the  word  "  and"  is  ichanged  into 
the  word  "  or"  and  it  now  stands — that  thepriase  is  due  to  those 
that  are  oa*board,  or  to  any  person  who  either  actually  or  le- 
gally -shall  be  considered  as ''  directing  or  assisting  in  the  cap* 
ture»"  Then,  before  the  year  1744^  such  was  the  law  ^  whether 
absurd  or  not,  whether  it  led  to  consequences  injurious  to  ^he 
service  or  not,  I  do  not  take  upon  myself  to  decide.  But,  vm* 
questionahl^^  that  was  the  understood  practice,  and  I  caU  it  ilpie 
law  of  the  navy*  In  the  proclamation  of  1744  Ihe  JiiBg  ihjoA^ 
&tto  add  a  restriction  to  this  law,  which  imputes  a  virtual  direc- 
tion to  persons  who  jreaUiy  have  given  uo  actual  assistanoe.  Now^ 
let  us  see  .to  what  ^extent  .he  so  restrains  it*  ^  I  supyeme  fm  Hicop« 
venienee  had  been  felt,  that  officers  were^g>oiated  at  home  apd 
perhaps  never  went  out  at  all :  and  tfieNferedie  Kix^  Iheugbt 
fit  to  alter  the  law  to  a  icertain  -degree.  The  iproolaptiatioa  of 
1744)goes  on  psetty  aeariy  m  the  sa«^  wor^s  With  respeet  ^ 
vesting  theprise  as  that  <^1740|  vk*  "  But,  ja  dim  anf  fisiMh 
shall  be  takmi  by  any  at  his  Mfgesty's  ships  of  war  and^  tii# 
command  of  a  flag  or  fl^gs,  the  fUtg  ^cer  or  officeie  bciii^ 
actually  on  boar4*  or  directing  or  Rssjrtjng  in  4he  ciiptnie»  shatt 
have  one-eighftb/'    Then  it  proceeds  toalate^  what  ahall  be  4h# 
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1802.  case  of  a  flag  o£Bcer  retarning  borne;  and  in  order  to  narrow  tb^ 
tight  which  would  have  been  giren  by  the  supposed  devolutioit 
upon  him  of  all  the  powers  given  to  his  predecessor,  it  declared 

TucKiR.  as  a  restriction  upon  the  right/  •*  that  no  flag  oflicer  returning 
home  iheJl  i^hare  in  any  prisses  that  shall  be  taken  by  the  shipd 
which  he  has  left  behind,  after  he  ishall  hare  got  out  of  the  limits 
of  his  station."  Nobody,  I  apprehend,  will  .deny  that,  as  the 
case  stood  upon  that  proclamation,  if  a  flag  officer  had  returned 
home  leaving  hb  ships  under  the  command  of  a  captain  and 
not  a  flag,  he  would  equally  have  ceased  to  be  entitled  to  his 
share.  Most  certainly  he  would.  The  meaning  is  this ;  we  will 
not  permit  an  oflicer,  after  he  has  left  his  station,  to  share-in 
any  prizes,  under  whatever  command  the  ships  may  be  left, 
whether  under  the  command  of  a  person  of  his  own  rank,  or 
an  inferior  rank^  It  is  a  positive  regulation^  that  under  all 
given  circumstances  whatever,  the  chief  flag  oflicer  returning 
home  after  he  has  passed  the  limits  of  his  command,  shall  cease 
to  have  any  share  of  prizes  taken  by  the  ships  left  behind,  with- 
out considering  whether  those  ships,  when  he  is  superseded,  shall 
be  under  the  command  of  a  person  of  a  superior  flag  or  not.  I 
understand,  that  many  eminent  persons  think  that  was  the  best 
policy,  and  that  as  soon  as  the  commander  in  chief  went  beyond 
the  limits  of  his  command,  and  ceased  to  be  capable  of  giving 
directions,  he  should  be  considered  as  if  actually  dead  with  re- 
spect to  prizes.  Thus  the  matter  stood  upon  that  proclamation ; 
in  the  application  of  which  no  doubt  could  have  arisen  except 
from  the  difliculty  of  ascertaining  the  very  moment  he  had  passed 
the  limits,  which,  however,  I  do  not  apprehend  to  be  attended 
with  so  much  difliculty  as  may  be  supposed.  But  bis  Majesty 
was  not  satisfied  that  this  was  thd  proper  rule,  and  in  the  year 
1756  th9  present  proclamation  was  substituted  in  the  room  of 
it.  And  now  we  are  to  consider  what  ought  to  be  the  con- 
struction put  upon  the  words  which  his  Majesty  has  thought 
fit,  in  the  proclamation  of  1756,  to  substitute  in  the  room  of 
those  plain  words  I  before  stated,  and  which  would  have  left 
no  room  at  all  for  doubt  If  it  had  been  the  object  of  his 
Majesty  to  lay  down  that,  from  the  moment  an  admiral  quitted 
his  station  he  should  lose  his  prize-money,  he  could  not  have 
made  the  words  plainer,  except  by  ascertaining  the  particular 
time  at  which  this  cessation  of  his  right  should  taJte  place : 
instead  of  this,  however,  the  words  before  slated  are  substi' 
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tilted,  and  they  are  the  words  which  unfortunately  gaye  rise  to  1803. 
this  question.  The  former  proclamation  had  restrained  the  right 
to  the  case  of  the  commander  in  chief  giying*  directions,  and 
acting  in  his  station.  Instead  of  that,  the  King  has  thought  fit,  Tucssb. 
as  I  think,  to  take  away  part  of  that  restriction.  When  I  look 
back  and  consider  the  adjudged  cases  that  have  takein  place  since, 
I  am  hound  to  say  that  this  was  not  meant  to  make  the  rule  more 
rigorous,  but  was  rather  a  relaxation  of  it.  I  do  not  enter  into 
the  policy  of  the  alteration,  haying  nothing  to  do  with  that^ 
When  Lord  St.  Vincent  had  set  sail  to  come  home,  can  any 
body  doubt  that  he  might  have  returned  back  ?  Indeed  the  rule 
no  longer  rests  on  the  circumstance  of  the  commander  having 
passed  the  limits  of  his  station.  The  person  who  ceases  to  have 
aright  to  prize-money  is  "an  admiral  returning  home,  leaving 
ships  to  act  under  another  command."  It  is  said  these  words, 
*'  under  another  command,"  are  nugatory.  They  are  so  if  they 
mean  only  what  is  now  contended  for,  because  the  ships  must  be 
left  under  anotner  command;  he  could  not  go  away  without 
leaving  them  under  some  other  aommand.  Then,  was  it  meant 
that  an  admiral  returning  home,  if  he  did  not  leave  the  ships  to 
act  under  another  command,  (for  I  cannot  help  thinking  that 
there  is  a  great  deal  in  the  words  "  to  act,")  should  not  cease  to 
share  in  prizes  ?  If  it  meant  only  what  the  former  proclamation 
did,  he  must  have  left  ships  to  act  under  some  other  command ; 
for  the  law  would  create  a  command  in  the  person  next  in 
seniority  to  him.  Therefore  I  cannot  help  thinking  his  Majesty 
must  have  meant  another  command  with  reference  to  some- 
thing arising  out  of  the  nature  and  usage  of  the  service.  And 
what  is  construed  another  command  under  these  words  is  the 
only  question.  Now  I  think  a  great  deal  arises  from  the  word 
"  home,"  if  we  attend  to  the  policy  of  this  regulation.  If  it 
were  meant  to  encourage  persons  to  remain  upon  their  sta- 
tions, and  not  to  invent  excuses  for  returning,  but  that  they 
should  do  so  at  the  peril  of  losing  their  share  of  prize,  why 
should  the  words  **  return  home"  only  have  been  used  ?  Why 
should  not  the  proclamation  have  said,  "  absent  from  their  sta- 
tion, leaving  ships  under  another  command?"  Supposing 
Lord  <S/.  P^ittcent,  instead  of  coming  home,  had  obtained  leave 
to  go  to  Lisbon  for  his  health,,  he  then  would  not  have  fallen 
within  these  .words ;  he  would  not  have  been  an  admiral  re- 
turning home,  leaving  ships  or  vessels  to  act  under  another 
command ;  but  he  would  have  been  an  admiral  leaving  ships 

under 
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2MIL       iiild«r  the  oomiuuid  of  the  Bliaftt  Afl^  effioar^    I  mffOSB  noheij 

idU  toiltelid  that  h0  eOuld  not  have  shared  then.    Ther^oMU 

LmI  Kfcuosi  ^Y^^  J  ^^^  ^)^^l  ^^^^  ^^^  ^^^  I  caonet  h«l  aonfieiye  that 

TvrKMiu  tht»  fittmerti  ef  that  llrMlamatlea  laeaat  to  mak«  a  vary  e6seBtial 
fdtei^iicNi  in  the  ret;HtatioBs  rdspectwg  aa  admind  quitting  hia 
slatidB(  alid  that  it  wis  not  the  iateiition  that  it  fehauld  include 
efTerjrmta  thatshoiild  lea^e  his  atatiaaftr  aiiy  reaaoo  whatever | 
but  that  an  admirdl  unddT  the  articular  eiroufltftancas  of  retwa- 
ing  hoAiO  leaving  the  ihips  ander  another  ooiDmand»  tfacagh  he 
ooBtinoed  in  the  eiHBmiMiaa^  should  not  share  in  prises.  I  now 
ocMte  t4>  donsMklr  the  meaning  of  the  words  **  another  oomaiaad«" 
It  16  said  that  hy  these  words  mast  be  meant  the  command  of 
another  flag  ofiieef  •  Now  I  oonfess  I  do  not  see  any  necessity 
for  that.  I  think  his  Majesty  must  havB  meant  by  the  words 
**  another  eonunand/'  that  when  an  officer  comes  baok  from  hia 
station^  not  temf»orarilyi  not  with  a  determination  ef  retnroingy 
bat  with  aa  intention  of  leavmg  the  fleet  to  act  under  the  com- 
mand ef  a  person  to  be  aj^inted  in  his  room^  that  officer  so 
retuming  shall  not  share.  The  former  words  would  have  an-^ 
swwed  evety  purpose  if  the  otgect  had  been  what  it  is  contended 
oaght  to  be  the  ofageet  of  ihe  proclamation.  And  therefore  his 
Mc^esty  having  thought  fit  to  alter  these  words,  we  are  bound  to 
construe  them  according  to  the  usage  of  the  navy  with  reqieot 
to  the  salyeel^niatter ;  and  to  put  such  an  interpretation  upon 
them  as  will  give  a  real  eflect  to  the  words,  and  not  a  nominal 
one*  This  is  the  construotioa  I  put  upon  the  proclamations 
themselves^  without  any  assistance  from  adjudged  cases.  It 
nunains  then  to  be  considered  whether  any  interpretation  has 
he&a  put  upon  them  by  subsequent  usage.  There  was  some  evi- 
dence of  usage  which  I  did  not  thiidL  sufficient  to  constitute  an 
usage.  Let  us  then  consider  the  adjudged  cases ;  each  party 
insisting  as  they  do,  that  the  adjudged  cases,  as  far  as  ihey  go, 
are  in  his  favour*  The  cases  are,  Taylor  v.  Lord  Harry  Paw 
httt  PigM  r^ffhUe^  JohuUone  v.  Margetson;  and  lastly^  the 
cage  of  the  SaiiU  Anne ;  a  case  which,  if  we  can  collect  the 
opinion  of  the  learned  judge  who  decided  it,  is  undoubtedly  oi 
the  greatest  authority,  and  such  as  I  should  be  glad  to  recur  to 
in  a  question  like  the  present,  which  I  do  not  profess  to  decide 
without  considerable  doubts.  In  the  first  case  of  Taylor  y. 
Lord  Hurry  Pauleti,  the  Plaintifi^,  who  was  captain  of  a  ship 
nadw  command  of  Loid  H^-Pauleti,  sailed  under  orders  to 
craiae  finira  his  Lordsh^,  who,   before  the  prize  was  taken, 
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^ros  ffiq)ei8eded  by  Adkairal  SmHhf  ^fon  wldeh  tke  Plaint^  um  1809. 
Wted  he  wad  entitled  t6  the  irhole  fbare*  There  XiOTd  Mun^M 
was  clenrly  of  opinicm  that  the  captalA  was  ceitaudy  undtf  the 
coBunand  (^  senle  fli^  officer ;  bat  >i#hether  ender  the  commaiid  Tockbk. 
of  Admiral  Sndth  or  Lord  Umrry  Pauleit,  wae  not  material  to 
tiie  olaim  of  the  Pkmtaff.  He  certendy  did  aet  under  the  com-' 
mat^  of  one  or  the  other  %  confequentty  the  whole  flfaaro  did  not 
belong  to  him^  The  opinion  of  Lord  Mitn^ld  in  that  ease 
shews  that  theife  is  no  lieeessity  ia  point  of  law  that  a  flag  officer 
should  shajcei  only  that  if  there  shoold  be  algr  flag  offieer  eeaw 
mafidii^,  he  shoidd  be  entitled  to  hid  eighth.  The  next  ease  ia 
that  of  Pigatt  v.  fV/tUtf  which  certainly  throws  some  Ught  epoii 
a  subsequent  point  of  this  case^  which  I  will  just  mention  btforO 
I  dose  what  I  have  to  say,  namely^  Lord  NeUon's  right  to  shares 
supposing  Lord  Si.  Fincent  not  to  ha^e  any  right,  upon  wUdk  s 
great  question  was  raised  at  the  trial,  which  may  possibly  be  thtf 
subject  of  discussion  hereafter  before  another  tfibunalt  But  the 
case  otP^tt  y*  White,  Ithinh^  determines  only  this;  that  wfae^ 
Admiral  Pigoii  came  upon  his  station  and  gare  otdmrs  to  Ad- 
miral Digby^  he,  as  it  were^  adopted  the  orders  given  by  Admi-* 
ral  Digby,  and  took  them  to  himself;  and  that  Tery  ship  to 
wUch  Admiral  Digby  had  given  orders  was  from  tiiat  time  to 
be  considered  as  actbig  under  his  orders.  It  goes  a  gteat  way^ 
however,  towards  proving  that  if  Lord  Nelson  may  be  eonsidered 
as  a  person  having  another  coitimand,  he  must  be  considered  aa 
having  virtnally  directed  Captain  Digby,  as  well  as  the  other 
ships.  But  I  think  that  case  prores  nothing  more.  Then  oomee 
the  case  of  Johnstone  ▼.  Margetson,  wlidek  was  argued  twicif 
here.  It  is  very  true  that  the  judgment  does  not  touch  this 
point.  It  only  decides  that  previous  io  the  capture^  Johmtome 
had,  to  all  intents  and  purposes,  ceased  to  bavo  either  an  aetnal 
or  virtaal  command  over  the  officer  commanding  the  capturing 
ship.  The  argument  proceeded  upon  grounds  nearly  similar  to 
the  present,  but  the  Cottrt  did  not  choose  to  decide  upon  theau 
The  point  there  contended  for  was  atleast  dmblfal  at  that  timei 
and  certainly  may  have  been  considered  as  suoh  ever  sinee.  It 
was  argued,  that  there  must  be  another  flag  officer,  under  whosei 
command  the  captam  must  pass.  But  it  was  tfaene  answered, 
tiiat  the  fourth  clause  of  the  proclamation  does  not  imply  that 
another  flag  officer  must  be  lelft  m  command,  for  that  the 
command  of  the  senior  captaia  left  behind  was  sufficient  %(p 
answer  the  words  of  the  proclamation,  and  it  was  not  necessary 
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1803.       that  another  flag  officer  should  be  appointed  to  put  an  end  for 
Commodore  Johnstone's  command,  which  determined  by  his^^ 
appointment  to  the  expedition  against  the  Cape  of  Good  Hope. 
Tucxza.      Where  a  flag  officer  quits  his  station  to  return  home,  the  com- 
mand devolves  upon  the  senior  captain.     But  if  it  be  thus  when 
he  is  returning  from  his  station,  it  must  be  so  when  hb  command 
is  actually  determined.    These  were  the  arguments ;  and  I  think 
they  were  very  conclusive.    At  least  I  think  that,  independent 
of  the  authorities,  they  were  well  founded.     I  admit,  however, 
that  the  case  determined  nothing,  for  though  the  point  was  raised, 
we  cannot  find  the  least  inclination  in  the  Court  to  decide  either 
^ne  way  or  the  other.     Then  comes  the  case  of  the  Saint  Anne. 
I  admit  that  the  learned  judge  has  not  decided  that  case  upon 
the  point  which  arises  here,  because  he  decided  it  upon  the 
ground  that  Admiral  Murray  had  not  abdicated  his  command* 
But  I  say  that  would  not  have  been  the  ground  of  this  decision 
if  his  opinion  had  coincided  with  what  the  King's  Advocate  at 
the  latter  end  of  his  argument  threw  out,  namely,  that  the  com- 
mand must  devolve  upon  a  flag  officer,  or  it  will  be  at  an  end. 
I  have  looked  carefully  into  that  case.    All  the  arguments  of  the 
King's  advocate,  till  the  very  last,  are  in  favour  of  the  Defen- 
dant in  this  action :.  for  he  contends  throughout,  that  an  officer, 
in  order  to  be  barred,  must  have  left  the  ships  under  the  com- 
mand of  some  person  superseding  him  in  the  very  command 
which  he  was  then  leaving ;  and  that  if  it  was  a  temporary  ab- 
sence only,  he  would  not  be  barred.    The  circumstances  of  that 
case  were  almost  the  same  as  in  the  present  case,  with  this  dif- 
ference only,  that  Captain  Mowatt  was  not  an  admiral.    Admiral 
Murrains  orders  to  him  were  as  strong  and  as  extensive  as  those 
which  Lord  St.  Vincent  gave  to  Lord  Keith.    He  put  under  his 
command  per  margin  the  very  ship,  by  name,  which  took  the 
prize.     **  You  are  to  take  under  your  command  the  ships  in 
the  margin,"  of  which  La  Raison  was  one.    So  that,  to  all 
intents  and  purposes,  there  was  as  complete  a  command  de- 
volved upon  Captain  Mowatt  as  upon  Lord  Nelson :  with  the 
difierence  only,  that  one  had  a  flag,  the  other  had  not.    Ad- 
miral Murray  having  left  the  ships  under  Captain  Mowatt^  as, 
in  the  present  case,  was  left  to.  Lord  Nelson,  with  a  command 
as  extensive,  wrote  this  letter :  **  Whereas  I  think  it  necessary 
to  proceed  to  England  in  his  Majesty's  ship  Cleopatra  with- 
out loss  of  time,    you    are    hereby   required    and  directed, 
during  the    time  of  my  absence,    or    until    the    arrival  of 

another 
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another  commaiider  in  chief  on  this  station,  to  take  the  ships  and       18Q2. 
vessels  named  in  the  margin  under  your  command,  and  any  other 
«hips  commanded  by  a  junior  officer  to  yourself/'    Then,  had  he 
left  the  ships  under  another  command  ?    It  was  determined  he      Tuckes. 
had  not.    But  it  was  said  the  learned  Judge  determined  that 
cause  upon  this  simple  circumstance^  that  the  person  whom  he 
then  left  in  command  was  not  a  flag  officer.    It  is  not  necessary 
for  me  to  state  at  length  the  arguments,  but  in  every  one  of  them, 
except  the  last,  it  is  strongly  urged  by  the  King's  Adyocute  that 
the  words  of  the  proclamation  must  be  understood  of  one  who 
had  actually  and  intentionally  quitted  and  abdicated  his  com- 
mand«    Then  he  goes  on  to  give  instances  of  his  not  haying 
done  so,  such  as  his  secretary's  salary  being  continued,  and  that 
the  duties  and  emoluments  of  his  office  must  be  deemed  recipro- 
cal ;  that  he  must  be  still  considered  as  a  person  not  having  abdi- 
cated his  command  or  left  it  for  the  purpose  of  putting  it  under 
foiother   command  within  the  meaning  of  the  proclamation. 
Then  he  says  the  whole  clause  must  be  understood  to  refer  to 
another  appointment  under  a  flag  o^cer,  and  like  a  judicious 
advocate  he  avaik  himself  of  that  aigument.    Then  comes  the 
judgment  of  the  Court ;  and  if  Sir  William  &cott  had  put  the 
same  construction  upon  the  proclamation  which  we  are  called 
upon  to  adopt  on  the  part  of  the  Plaintiff,  I  cannot  conceive 
that  he  could  have  given  the  sort  of  judgment  that  he  did  give, 
for  it  would  have  been  a  much  shorter  answer  to  have  said  that 
Admiral  Murray  must  have  left  the  ships  under  another  com- 
mand, with  which  command  Captain  Mowatt  was  not  invested, 
the  meaning  of  the  proclamation  being  "  left  under  the  com- 
mand of  another  flag."    If  that  had  been  Sir  WUliam  Scotfs 
opinion,  I  cannot  but  believe  that  it  would  have  been  the  found- 
ation of  his  judgment.     But  I  think  it  was  his  opinion,  that 
Captain  Mowaits  was  another  command,  not  because  be  was 
not  an  admiral,  but  that  it  would  have  been  another  command 
if  Admiral  Murray  had  come  home  with  an  intention  of  abdi- 
cating his  own  command.    The  judgment  is  very  short,  and 
plainly  proceeds  on  the  mere  point  of  Admiral  Murray's  not 
having  abdicated  the  command  :  and  there  is  not  one  syllable 
which  falls  from  Sir  William  Scott  from  whence  it  can  be  col- 
lected that  he  would  have  been  of  a  different  opinion  if  Captain 
Mowatt  had  been  a  flag  officer.    I  cannot  help,  therefore,  think- 
ing, that  the  construction  which  that  learned  Judge  put  upon  the 
proclamation  was  not  that  which  is  now  attempted  to  be  put 
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MOSS.      vpotfitbyikeFiaiiitiff    AndloonsidertiMitoMe,  thooglimitm 
determination  «|>oii  tlie  point,  yet  indUcatlTe  of  the  opinioo  of  a 
very  great  Judge  respecfiag  tbe  coDStmetlon  of  this  piioelfl|Da>- 
Tuoxiju     tfon.    This  being'  fiie  case,  let  ns  eMuidef  what  otraunstaneea 
took  place  to  indioate  wkether  Admiral  Lord  St.  Fimeeui  vaa  or 
iras  not  an  offloer  retnming  home  with  an  intenti#Q  of  learaq^ 
ships  to  act  under  the  command  of  some  aoperior  officer  to  be 
appointed  inhisroomt  forldoadmit  that  tf  he  cafBehomei,  or 
was  recalled;  not  for  a  temporary  ptupose  baA  wkh  an  intmtpoft  of 
retamln^  back  again,  bnt  leaving  ships  to  act  under  anotfan' 
command,  not  his  own.  Lord  Nehom  would  be  entitled.    Bnt 
Lord  Nehon  was,  according  to  my  f^prehenaion,  acting  dimig 
the  whole  time  under  the  ooramand  of  Lofd  itt,  Ftueemt*    It  is 
true  that  the  letter  wUch  Lord  Si.  Vinemi  wfote  has  the  wosd 
^*  relinquish"  in  it ;  and  it  does  appear  from  thence  that  he  had 
some  thoughts  of  totally  reHnquiriiing  the  command.    But  Lami 
St,  Vincent  said,  he'should  not  reUnqidsh  the  command  tiH  eia* 
cumstances  made  it  necessary.     He  was  told,  ^  Whanei«vyav 
health  requires  it,  you  may  come  to  Greai  BrUmni^    fordid  ha 
come  to  Great  Britain  with  an  intention  of  relinqnishiDg  thsit 
command.    Is  there  any  thing  in  this  from  whence  it  can  becoL- 
lected  that  he  came  home,  the  Admiralty  having  an  intantioa  to 
appoint  another  commander  to  supersede  him^?    When  Lwd 
St.  Fincent  came  home  he  was  received  a»  eommandier  in  chief; 
he  was  corresponded  with  as  commander  in  chief;   ho  gave 
orders  as  commander  in  chief;  and  it  wa»  a  misideraUB  tina 
before  he  actually  resigned  Mt  command  and  another  oflioor 
was  appointed.     Now,  who  was  the  eonvnaftder  under  wliosa 
virtual  orders  Captain  Digb^  acted  ?  I  say  liOrd  S$.  Vincent ;  ha 
never  left  that  command.     I  think  Lord  Nelson  was.  acting  vnif^ 
Lord  5^.  Fincenfs  orders ;  the  latter  being  tjto  eonunandor  of 
that  squadron,  though  he  was  not  Mdthua  the  limits  of  the  ^i^ 
tlon,  which  was  made  unnecessary  by  Ae  proolamation  of  17«ft 
He  was  not  an  admiral  **  retnming  home  ;**  {^  I  lay  groat  stress 
upon  that.     I  cannot  conceive  lliat  if  the  wmdls^had  been  mean* 
to  apply  to  eveiy  case  where  shipsr  were  left  actmg  nnd^er  a  flag 
oiBcer,  they  wouhi  be  confined  to  tiie^case  of  an-  oAmv  t^tamf 
lAg  home ;  for  the  spirit  of  the  proclamation  tiian  weuHt  bo^ 
that  whenever  one  fls^  oStcer  left  the  fleet  under  the  cemnMad 
of  another  flag  ofilcer,  the  ibrmer  should  have  no>  share.    Tha 
x>nly  question  then  is.  Whether  Lord  Si.  Vinetmi  ft^Ie  wi^un 

tha 


ike  warda  ^  kairing  the  Bhi|i8  to  mk  under  aaodiev  cmawiBaA/' 

VhefacAs  aro  ji^ioa^iy  that  havas  in  tfie*¥evj  situatioii  im      

which  Admiral  Murray  is  pronocmoed  to  have  been  by  Sir  fVil^  t.**"* 

iMUR  &0I&  He  had  not  kft  the  ships  to  act  under  another  com-  Tocasn. 
mand.  And  I  conceive  that  authority  goes  to  prove  that  Ad- 
miral Murray  had  not  left  th^  ships  under  another  command^ 
not  because  the  person  happened  not  to  be  a  vice-admiral,  but 
because  Admiral  Murray  had  not  abdicated  the  command. 
Then  the  construction  I  put  npoa  it  is  the  same  with  my  Bro- 
ther Raoke's,  I  do  not  pretend  to  say  I  look  upon  this  as  a  very 
fleareaaa;  fan  from  it)  I  have  turao^.  it  over  and  ov^*  again  fn 
my  mind.  I  am  imdef  &e  necessity,  however^  of  patting  the 
best  J  construction  I  can  opon  the  ptoclamatlon,  and  of  piakiiig 
ilocttifofi|Uible  to  what  I  conceive  to  ba  the  real  Intention  of  his 
Majesty.  Upon  the  whole,  I  am  of  o{^ioQ  th^t  the  pfoelaniation 
of  17$6  did  not  mea^  to  enibroe  or  to  extend  the  proolwiation 
ef  1944 ;  tibat  it  meant  to  explain  it,  or  rather  to  relax  it,  and  te 
say,  that  a  commander  in  chief,  merely  going  out  of  his  sta^mij 
and  eeaiing  to  execute  the  activ^e  duties  of  it,  should  not  there- 
of e  be  exchided  from  prize )  but  only  where  he  put  ^  fleet 
^nder  the  command  pf  seme  odier  pevf  on  who  ^as  to  take  Us 
statien  and  flU  that  post  which  he  More  had  filled.  I  cannot 
pet  any  otfaev  oonstraetion  upon  the  words  vetumin^  home.'^ 
And  I  confess  I  hfive  not  heard  that  difilouity  answered  whioii 
was  urged  at  the  bar,  and  whieb  my  Brother  Roohe  referred  to; 
namely.  If  Admiral  Hfunwy  had  left  a  viee-admiral,  then  he 
would  bave^  left  the  ships  under  another  eommand :  but  If  that 
viee-admiraJ  had  died,  then  would  Admiral  Murraif%  rlg<ht  have 
revived  or  not]  I  am  extremely  sorry  to  be  under  the  peoes- 
wty  of  giving  an  e^ion  by  which  the  parties  wiy  be  deprived 
of  the  benefit  of  any  judgment  in  this  Court.  My  opinion, 
however,  is^  that  by  the  true  constructiim  of  this  preelamation 
the  words  <^  another  command*^  do  not  refer  to  the  command  of 
a  person  acting  under  the  orders  of  the  officer  who  quits  the 
station ;  but  that  the  proclamation  was  only  intended  to.  exclude 
from  sharing  in  piizes  a  commander  who,  without  any  inten- 
tion of  returning,  comes  home  and  is  superseded  by  another 
officer.  The  consequence  is,  that  there  can  be  no  judgment 
given  by  the  Court,  unless  the  parties  pviy  to  have  a  judgment 
given. 

On  an  intimation  ftcfm  the  counsel  for  tile  plaintiff  that  they 
wished  thejudgmeat  of  the  Court  to  be  pronounced  against  their 

client, 
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1802.       client,  in  order  that  the  case  might  be  carried  into  a  court  of 
error,  Mr.  Justice  Heath  withdrew  his  opinion,  and  the  Court 


Lord  NsLsoN    -.„-,« 

TUCKSB. 


Judgment  for  the  Defendant* 


Kiw.  S9tfa. 


PaRK£R   V.  PiSTOR. 


^ 


againi 
tevera; 


jiersbip  pro- 


[jK/a.i»iuH'^T^|iiS  was  a  mlo  calling  on  the  PlaintifPto  shew  cause  why 
"*i!rfB!^-°  the  sherifis  of  London  should  not  have  time  to  return  a  writ 

new,  the  Court  -oi fieri  factoi  to  the  first  day  of  next  term. 
request  of  the        The  Defendant  was  one  of  two  partners,  and  the  application 
'redho7*'*?ve    ^^  made  Ott  the  part  of  several  creditors  of  the  partnership,  and 
the  atf  riff  time  the  objoct  was  to  prevent  the  partnership  goods  from  being  sold 
to  fetarn-th^     ^^^^  ^^  account  could  be  taken  of  the  several  claims  upon  this 

yifit  niit|i  an<  \  ^ 

accodnt  iAix  be   pr(^perty. 

«eve^''ciaims  ^«'  ^^^3*-  "^^^  obtained  the  rule,  observed,  that  the  sheriff 
upon  the  part-  was  Only  entitled  to  take  possession  of  an  undivided,  not  of  a 
separate  moiety  of  the  partnership  goods;  that  he  could  only 
hold  that  moiety  in  the  same  manner  as  the  Defendant  himself 
had  done,  and  that  as  the  Defendant  was  not  entitled  to  sell  the 
partnership  goods  without  the  consent  of  his  partner,  the  sheriff 
ought  not  to  be  obliged  to  do  so  by  a  writ  of  venditioni  exponas. 
He  mentioned  a  case  in  the  Court  of  King's  Bench  where  a  simi* 
lar  application  had  been  made,  which  stood  over  several  terms, 
and  the  rule  was  at  last  made  absolute  by  consent,  the  Plaintiff 
having  been  driven  to  give  that  consent  in  cousequeuce  of  Lord 
Kenyon  saying  that  the  Court  would  enlarge  the  rule  from  time 
to  time  until  the  plEirties  did  consent.  He  also  referred  to  Eddie 
y.  Davison,  Doug.  650.  and  Taylor  v.  Field,  4  Fes.  Jun.  896. 
where  it  was  holden  that  the  joint  property  of  an  insolvent  part^ 
nership  taken  in  execution  for  a  separate  debt  could  not  be  re^ 
tained  against  the  joint  creditors. 

.  Lens  Serjt.  controL,  insisted  that  this  was  merely  the  common 
case  of  partnership  goods  taken  in  execution :  that  if  the  Defend* 
ant  had  any  interest  whatever  the  sheriff  was  bound  to  take  the 
partnership  goods  and  sell  them ;  if  not,  he  ought  to  return  nulla 
bona.  He  observed  that  in  Taylory,  Fietdit  was  admitted  thatthe 
above  rule  would  prevail  at  law,  and  in  Pope  v.  Haman,  Comb. 
217.  this  distinction  is  pointed  at,  Holt  Ch.  J.  saying,  ''  upon  a 

judgment 
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judgment  against  one  co-partner  the  sheriff  may  take  the  goods        1802. 

of  both  in  execution,  and  the  other  co-partner  hath  no  remedy      

at  law  ottierwise  than  by  retaking  the  goods  if  he  can;  for  the  ^  ^"^ 
vendee  of  the  sheriff  becomes  tenant  in  common  with  the  other  IPistor. 
co-partners." 

The  Court  were  of  opinion  that  there  was  no  ground  for  their 
interposition ;  that  it  was  a  very  plain  case  at  law,  and  that  all 
the  difficulties  were  to  be  encountered  in  equity  ;  that  the  safest 
line  of  conduct  for  the  sheriff  to  pursue  was  to  put  some  person 
in  possession  of  the  Defendant's  share  as  vendee,  leaving  him  ^ 

and  the  parties  interested  to  contest  the  matter  in  equity,  wheil^f.  ^^0 

.  a  bill  might  be  filed,  stating  that  he  had  taken  possession  of  the      Jlt^ 
property,  and  praying  that  it  might  nOt  be  disposed  of  until  all 
the  claims  were  arranged. 

Kule  discharged. 


/••  - 


Chapman  v.  Koops. 


Ntfv.  S9th. 


nnnis  was  a  rule  calling  on  the  Plaintiff  to  shew  cause  why  it  A/./a.  hi^ng 
should  not  be  referred  to  the  prothonotary  to  inquire  if  the  ["e^eff J^oT 
Defendant  had  any  and  what  interest  in  the  effects  and  premises  the  Defendant, 
seized  by  the  sheriff  under  an  execution  at  the  suit  of  the  Plain-  ^o^jj-ern^jd  in  iT 
tiff.    It  appeared  that  the  Defendant  was  one  of  twenty-six  per-  manufactory 
sons  carrying  on  the  straw- paper  manufactory,  an  undertaking  pereoM/to"*' 
for  which  a  patent  had  been  granted  to  five  persons  originally,  whom  lie  was 
and  then  an  act  had  passed  enabling  them  to  mutiply  the  shares,  ^aulramount 
Under  that  act  the  shares  had  been  multiplied  to  twenty-sk^,  than  hi^  whole 
and  the  Defendant,  for  a  separate  debt  of  his  own  of  9000/.  IheriffTawlIg 
having  been  sued  to  execution,  the  sheriff  had  seized  and  put  an  seized  the 
officer  into  possession  of  the  Defendant's  undivided  interest  in  ^ncrehip* 
liie  manufactory.    This  application  was  made  by  the  twenty-five  property,  the 
other  patentees,  who  stated  that  Koops  was  indebted  to  the  con-  to^refer  uuT 
cem  in  more  than  the  amount  of  his  share.  *'»«  prothono. 

Shepherd  Seijt.  shewed  cause,  and  insisted  that  if  the  Defend-  what  was  the^ 
ant  had  any  interest  in  the  property  the  execution  was  regular ;  pef«ndant's 
if  not,  it  was  the  duty  of  the  sheriff  to  have  returned  nulla  fwna;  effecu  seized. 
and  that  if  the  other  partners  were  desirous  of  removing  the  in- 
convenience of  the  execution,  they  might  become  purchasers 
vhen  the  sheriff  proceeded  to  sale. 

VOL.  III.  u  Cockell 
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1802.  CockeU  and  Ondow  Seijts.,  in  support  of  the  role,  urged  tluit 

unless  the  Court  interfered  the  whole  manufactory  would  be  at 

^^*^l^^^  a  stand ;  that  it  was  not  in  the  power  of  the  parties  who  now 
Koopi.  applied  to  the  Court,  to  compel  the  sheriff  to  return  the  writ ; 
that  several  cases  had  taken  place  in  the  King's  Bench,  where 
it  had  been  referred  to  the  Master  to  take  similar  accounts  with- 
out  any  consent  being  stated  in  the  rule,  and  though  in  a  late 
case  it  was  expressed  to  be  by  consent,  yet  it  appears  that  the 
Court  drove  the  parties  to  that  consent  by  threatening  to  enlarge 
the  rule  from  time  to  time  till  they  did  so ;  and  that  with  respect 
to  the  jurisdietton  of  the  Court,  it  had  always  been  deemed 
competent  to  then  to  ixi\j&det^  to  prevent  an  imprq^  use  of 
their  own  process. 

LordALVANLEY  Ch.  J.  I  hope  this  will  be  the  kst  applica- 
tion that  will  be  made  to  this  Court  of  a  similar  nature  with  the 
present.  It  appears  to  me  to  be  most  clear  that  without  the  con- 
sent of  all  parties  the  Court  has  no  right  to  restrain  the  Plaintiff 
from  taking  advantage  of  the  execution  which  he  has  issued. 
When  persons  enter  into  partnership  they  must  be  aware  that 
the  separate  concerns  of  each  partner  may  in  some  cases  intro- 
duce a  variety  of  claims  very  inconvenient  to  the  general  part- 
nership concern.  By  the  law  of  England  the  creditor  of  any 
one  parser  may  take  in  execution  that  partner^  interest  in  a  ^ 
the  tangible  property  of  the  partnership,  and  will  thereby  be- 
come a  tenant  in  common  with  ithe  other  partners.  This  the 
Haintiff  has  done,  and  we  are  desired  to  restrain  his  execiition, 
because  it  is  alleged  that  he  stands  in  tiie  shoes  of  a  partner,  who 
would  not  have  a  right  to  molest  the  oAer  partners  untB  all  ac- 
counts between  them  had  been  settled.  But  if  the  other  part- 
ners wish  to  take  advantage  of  this  circumstance  Aey  ought  to 
file  a  bill  in  equity  against  the  vendee  of  the  sheriff,  or  they  may 
buy  in  the  property  when  put  up  to  sale.  It  has  been  said  that 
the  Court  of  King*s  Bench  would  suspend  the  Plaintiff's  execu- 
tion until  he  consented  to  an  account  being  taken  bdbre  the 
Master ;  but  I  do  not  think  we  are  authorised  to  take  such  astep 
in  this  case.  Indeed  I  can  hardly  conceive  a  case  in  which  we 
should  be  authorised  so  to  do. 

RooKB  I,  (a)  If  it  had  been  shewn  that  the  Plaintiff  had  been 
making  use  of  the  process  of  the  Court  fer  the  purposes  of  op- 
pression, it  would  afford  ground  for  the  Court  to  interfere ;  bat 
here  he  is  only  asserting  a  fair  common  law  right,  from  the  ezcr- 

(a)  Mr.  Justice  Etaik  was  ubteot 

cise 
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cisQ  of  whidi  tliere  is  no  pretence  for  refttraioing'  him,  since  no        1802. 
misconduct  has  bem  suggested.  Kor  are  we  authorised  to  refer      ■ 
tp  our  officers  mush  pw^tters  of  aecoont  as  are  the  proper  subjaets     ^"*^"^" 
of  in^estigatien  in  a  c^urt  ef  equity.  K oops. 

Chambrb  J.  Nothing  has  been  stated  to  shew  that  aaj 
improper  use  has  been  made  of  the  process.^  the  Court.  The 
law  has  determined  what  jiroperty  the  sheriff  may  take  posses- 
siofi  anl  dispose  of  under  an  exeeution ;  and  we  cannot  erect 
^urselTes  into  a  eourt  of  eqvuty  for  the  purpose  of  taking  ac- 
counts without  the  consent  of  the  parties*  The  case  of  Eddie  v« 
Davidmin^  Doug,  651,  (which  hss  been  referred  to  in  some  of 
these  eases)  is  oMentially  different ;  there  the  appUoation  was 
jmade  by  the  assignees  of  one  partner  to  have  a  moiety  of  the 
produce  of  the  goods  taken  in  execution  forva  debt  of  tiie  other 
partner*  but  no  obyeotion  was  made  to  the  sale  by  the  party  ap* 
plyiog*  or  to  an  aecowst  being  taken  hgr  tiie  Master  by  the  party 
l^yingt  tkoagl^  he  denied  the  title  of  the  kasolvent  partner  to 
wj  ef  the  goods.  Th^e  short  objection  to  this  apidication  is,  that 
(he  Couri  canikot  direct  a  partncmhip  account  to  he  taken  with^^ 
<mt  assnMUng  a  jurisdiction  that  does  net  hdnng  to  it 

Rnie  discharged. 

TouTENO  and  Another  ».  Hubba&d.  A>».i9th. 

'T'Hia  was  an  action  brought  to  recoTer  damages  against  the  if  a  Brituh 
*    Defendant  for  not  employing  a  ship  in  pursuance  of  an  nicrchant  char- 
agreement  for  that  purpose.   It  came  on  to  be  tried  beford  Lord  ship  on  &  vov* 
Ahanley  Ch.  J.,   and  a  special  jury,  at  the  sittings  after  last  •f^  *?  ^*-  ^** 
MkkitetfMis  term,  when  a  verdict  was  found  for  ihb  Plaintiffs  for  cargo  of  fruit, 
the  sum  of  748/.  subject  to  the  minion  of  the  Court  on  the  fol-  and  'hechnrtcr 

,  •*  ^  portyconlain 

lowing  case.  the  usual  ex- 

The  Plaintiffs  being  owners  of  the  Swedish  vessel  called  the  [hTreTafnt  of 
Economy^/ Hiochkolm,  on  t}^A9^  December  1600,  entered  into  princes,  and 
the  following  aememndem  for  chaptering  the  said  ship  to  the  v^njKr' 

Defendant.  reacliin?  St. 

«  l^don,  19th  December  1800.  ,?!?!ir?/ll!^^ 

•^  Memon«dum  for  Charter.  To^  ."  e-" 

^  li  is  this  day  qmtaally  agioed  between  Hans  Peier  Schonberg  ^^^^'^^Zu 

for  and  in  behalf  of  the  owners  of  (he  good  ship  or  vessel  called  ^  the  Brituh 

.-.,.,  .  J,  .  ,  ^  Uovcmment, 

tM  «vM«fft  owner  eannot,  pj  proceetting  on  the  voyag«r after  the  ecibarijo  is  uke;i  off,  entitle  himself 

*  Vide  PhMlp9  T.  AuI4io,  2  Cwvpb.  ^pd  Thampao^  y  J^o^a^,  4  S«0t,  3^  At- 
ftlnton  V.  Ritchie,  10  East,  530.    Ma^ry  v.  Sbedden,  10  East,  ^^.  Mcnneit  r,  6aii- 

ft«fn5Saat« 4r7'«MS9aL  FUmll  v.  :icaU,  5  T«uo».  Sr4— Cae.  Anthonu  w.  Moiine, 
^  TsilOt.  f  1 1.     Basra  v.  Meyer,  5  Tanut.  824.  829.  835. 

V  2  the 
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1802.  the  Economy  of  Stockholm,  of  the  burthen  of  180  tons  or  there- 
I  '^  abouts,  now  lying  in  the  river  Thames,  whereof  the  said  Hans 
and  Another  Peter  Schonberg  is  master,  and  Mr.  William  Hubbard  of  London, 
merchant ;  that  the  said  ship  being  tight,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage,  shall,  with  all  convenient 
speed,  sail  and  proceed  to  Ponte  del  Gada,  in  the  island  of  Si. 
Michaeh,  or  so  near  thereunto  as  she  may  safely  get  and  there 
receive  from  the  factors  or  agents  of  the  said  merchant  a  full 
and  complete  cargo  of  fruit  in  boxes  {London  market  boxes),  ^ 
not  chests,  the  merchant  or  his  agent  at  St.  MichaeFs  to  furnish 
the  necessary  papers  for  declaring  the  cargo  to  be  neutral  pro- 
perty, not  exceeding  what  she  can  reasonably  stow  and  carry 
over  and  above  her  tackle,  apparel,  provisions,  and  furniture, 
and  being  so  loaded  shall  therewith  prpceed  to  the  port  of  Lon- 
don,  or  so  near  thereunto  as  she  may  safely  get  and  deliver  the 
same  on  being  paid  freight  by  the  merchant,  his  executors,  ad- 
ministrators, or  assigns,  at  and  after  the  rate  of  nine  shillings  and 
sixpence /)er  box,  with  five  per  ten/,  primage,  with  two  thirds 
port  charges  and  pilotage,  as  customary  (restraint  of  princes  and 
ruiers  during  the  said  voyage  always  excepted),  one  half  of  the 
freight  to  be  paid  at  unloading  and  right  delivery  of  the  cargo, 
and  the  remainder  by  a  good  bill  on  London,  at  one  month  after 
date  from  the  time  of  delivery.  Forty  running  days  are  to  be 
allowed  the  said  ship  at  Ponte  del  Gada,  and  delivering  at  Lon- 
don. Demurrage  ten  days  at  three  pounds  per  day,  over  and 
above  the  said  laying  days.  Penalty  for  non-performance  of  this 
agreement,  one  thousand  pounds. 

'*  Hans  Peter  Schonberg. 
**  Signed,  being  first  duly  stamped     "  William  Hubbard. 
in  the  presence  of 

"  Samuel  Marshall:' 
On  the  22d  day  of  December  1800,  which  was  as  soon  as 
the  ship  could  conveniently  sail,  she  departed  from  London 
on  her  said  voyage,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage ;  but  after  she  had  proceeded 
some  distance  she  was  driven  back  by  contrary  winds,  and 
on  the  15th  January  1801,  she  was  stopped  in  Ramsgate 
harbour  by  an  embargo  from  the  government  of  this  country 
upon  all  Swedish  vessels,  and  detained  by  virtue  of  the  same 
till  the  19th  of  June  following.  The  season  for  shipping  fruit 
at  St.  MichaeFs  was  then  over,  the  latest  time  for  iships 
sailing  from  this  country  in   order  to  have  the  benefit  of  a 

season 
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season  being  tbe  latter  end  of  February ;  bnt  the  captain,  as  soon       18Q2. 

as  he  conveniently  could  after  the  ship  was  released,  to  wit,  on      

the  2d  July  1801,  informed  the  Defendant  that  flie  ship  was    aid  AnXr 
ready  to  proceed  upon  her  voyage  in  pursuance  of  the  memo-  » • 

randum  for  the  charter,  and  offered  to  deliver  up  the  letters  of 
advice  the  Defendant  had  before  given  him  to  his  correspond- 
ents at  St,MichaePs,  if  the  Defendant  would  give  him  others  in 
their  stead.  The  Defendant  declined  giving  him  any  answer  till 
he  had  consulted  his  attorney,  and  on  tbe  4th  July  the  Defend- 
ant gave  the  captain  the  following  written  notice,  viz.  "  Mr. 
Hans  Pettr  ScAonberg,  As  the  ship  JSconom^,  which  I  chartered 
of  you  on  the  19th  December  1800,  in  consequence  of  the  late 
embargo  laid  by  the  government  o{  Great  Britain  on  all  Swedish 
vessels,  could  not  nor  did  proceed  on  her  voyage,  according  to 
the  terms  of  the  said  charter-party,  whereby  the  same  charter- 
party  was  terminated  and  at  an  end ;  but  as  I  understand  it  is 
your  intention  now  to  proceed  to  St.  Michaets,  I  hereby  give 
you  notice  that  the  ship  cannot  be  possibly  loaded  there,  the 
season  for  shipping  fruit  being  long  since  passed ;  and  your  now 
making  such  voyage  must,  as  you  well  know,  be  wholly  useless 
and  nugatory.     Dated  the  4th  day  of  July  1801. 

(Signed)        ''  William  Hubbard." 

In  the  month  o(  January  1801,  after  the  same  embargo  had 
taken  place,  the  Defendant  applied  to  the  captain  to  give  back 
his  letters  of  advice,  but  he  refused  to  deliver  them  up,  and  said 
he  would  deliver  them  to  the  agent  for  the  owners  in  town. 
From  that  time  no  notification  was  made  by  either  party  that 
the  contract  should  not  be  proceeded  upon  till  the  captain  ap- 
plied to  the  Defendant,  as  before  mentioned.  The  whole 
freight  of  the  ship,  under  the  memorandum  for  the  charter, 
would  have  amounted  to  748/.  2s.  6d.,  but  the  actual  damage 
the  Plaintiffs  sustained  out  of  pocket  by  the  expences  of  sailing 
upon  the  voyage  until  the  ship  was  driven  back,  by  paying  the 
sailors  during  the  embargo,  and  by  the  damages  sustained, 
amounted  to  the  sum  of  397/.  6s.  6d.,  for  which  tbe  verdict  was 
given. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Plaintiff  was  entitled  to  recover  either  the  said  sum  of  748/.  2s. 
6d.  or  the  sum  of  897/.  6s.  6d.  or  any  part  thereof;  if  not,  a  non- 
suit to  be  entered. 

This 
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Tkk  cas6  irms  twice  aigaed )  BrtI  iti  EofMr  teitti  kftt  by  Bsf- 
%Ser]t»  f(^  the  Plaiatiffi^  and  £ci<  Serjt,  for  (be  Defendant^ 
and  again  itt  Triniiy  tonn»  by  Shepherd  Sei}t»  for  the  fbniMr, 
and  Lens  Seijt*  for  the  latter. 

ArgnmenUfor  the  Plaint^*  The  embargo  laid  apoa  Smntitk 
ships  by  the  gOTemment  of  thia  ooiintry  on  the  14Kh  of  Jonuarf 
1801,  did  not  pat  an  end  in  the  contract  between  the  Plaintiflb 
and  the  Defendant.  When  the  embargo  waft  takeu  off,  the  cap*- 
tain  was  bound  to  proceed  upon  the  Toyage  witfaout  demanding' 
any  edditional  freight,  and  the  merchant  wa»  bound  to  amplay 
the  ship,  and  pay  the  freight  stipalated  for  by  the  eonCMtU  In 
the  present  ease  it  was  anneceesary  that  the  ship  slimdd  aetaally 
hare  ptoceeded  upon  the  Toyage  to  eottde  the  Flsdntiiiii  to  re* 
cover,  because  the  Defendant  in  express  tetms  diichiiged  them 
from  that  obligation.  It  may  perhaps  be  ootttended  that  ai  Iba 
object  of  the  reyage  was  to  obtain  a  oatgo  of  Aruit,  and  it  beeauMi 
impossible,  in  consequence  of  the  embaigOi  tfiat  the  ship  shoaM 
arrive  at  Sl  MichaeVs  until  after  the  fruit  seaaon,  the  Defendant 
was  discharged ;  but  as  the  delay  was  not  owing  to  ai^  ntgleel 
of  the  captain,  and  no  time  of  arrival  was  stipulated  for  in  the 
contract,  he  would  be  entitled  to  freight  at  whatever  time  he 
might  arrive.  Hie  ship  might  have  been  prevented  from  arriv- 
ing in  tune  by  other  accidents,  as  well  as  by  an  embargo,  sadi 
as  wind,  weather,  and  detention  of  pirates,  4^^  and  yet  in  sueh 
case  the  Defendant  must  have  paid  the  freight;  if  therefore  it  waa 
intended  that  the  ocaseqaences  of  an  embargo  should  have  bean 
sustained  by  the  Plaintiff,  there  should  have  been  an  eipfess  danse 
to  that  effect  in  the  agreement.  The  ease  of  Hmdleif  v.  Clsrhe^ 
8  T,  jR.  259.  cleariy  shews  that  no  terms  eaa  be  btrodueed  into 
a  contract  by  implication.  In  that  case  the  owners  of  a  ship  te^ 
fused  to  fulfil  their  contract  in  consequence  of  an  embargo  having 
for  a  considerable  time  prevented  the  ship  proceeding  in  her  voy^ 
age.  Mr.  Justice  Lawrence  there  says,  **  it  was  incumbent  on  the 
Defendants,  when  they  entered  into  this  contract,  to  specify  the 
terms  and  conditions  on  which  they  would  engage  to  carry  the 
Plaintiff's  goods  to  Leghorn ;  they  accordingly  did  e^cpress  tiie 
terms,  and  absolutely  engaged  to  cairy  the  goods,  the  dangers  of 
theseasonly excepted;  thattheneforeistiie  only  excuse whidi they 
can  make  for  not  performing  the  contmct;  if  they  had  intended 
that  they  should  be  excused  for  any  other  cause,  tfaeyahould  have 

introduced 
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•suoh  an  e&oeptioa  iDto  tkeir  oontract ;"  and  he  cites 
Pumdim  y,  Jant^  jUleyne,  27.  La  whicli  case  it  was  decided  that 
where  a  party  by  his  own  contract  creates  a  duty  and  charge 
upon  himselfi  he  is  bound  to  perform  it»  notwithstanding^  any 
accident  by  inevitable  necessity,  because  he  might  have  provided 
against  it  in  his  contract.    Though  the  case  of  Draddjf  v.  Dea- 
cotif  8  Vem.  S43.  tends  to  shew,  that  an  embargo  dissolves  the 
contract  between  the  freighter  and  ship  owners,  yet  it  will  be  suf- 
ficient to  say  that  Dradd^  v.  Deacon  was  over-ruled  in  Had/ey 
r«  Clarke.    An  embargo  is  an  act  of  precaution,  and  must  be 
considered  Hierely  as  a  temporary  measure,  in  which  respect  it 
difiers  from  an  act  of  hostility :  and  this  distinction  is  taken 
Valin.  Comment,  torn.  1.  p.  626 f  627«     It  does  not  amount  to  an 
interdiction  of  all  commerce ;  but  only  to  a  suspension ;  and, 
therefore,  the  freighter  must  await  the  termination  of  the  sus- 
peaaioB,  and  then  fulfil  his  contract.    With  respect  to  the  ex* 
ception  contained  in  the  agreement  of  **  the  restraint  of  princes 
and  rulers,"  it  was  clearly  introduce^  for  the  benefit  of  the  cap- 
tain, who  was  to  proceed  with  all  convenient  speed,  subject  to 
that  exception,  and  cannot  therefore  be  adduced  as  an  excuse 
for  non-performance  of  that  part  of  the  contract,  to  which  it 
was  never  intended  to  apply.    On  this  part  of  the  subject,  and 
indeed  upon  the  whole  case,  a  late  opinion  of  Lord  Kenyon 
at  GuUdhailf   in.  a  case  of  Blight  v.  Page,   is  a  strong  au- 
thority (a).     Nor  can  it  be  said,  by  way  of  answer  to  the  Plain- 
tiff's claim,  that  if  the  freight  in  this  case  be  paid,  the  owners 

of 
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and  Another 
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HUBiABD* 


(a)  Slight  and  Otfurt  v.  Rage,  SitHagi 
at  Guildhall  after  Michaelmas  term  1801, 
eoram  Lord  Kenyan. 

This  was  aji  acticm  ap<m  a  memoran- 
dura  for  a  charter-party. 

By  the  memoranduin  htrai  agreed  be- 
tween the  Pluintltfs,  who  were  owners  of 
the  ship  Fawnfrite,  and  the  Defendant, 
that  the  said  ship,  being  ti^,  J^.  should 
with  aJt  convenient  speed  saifaud  pro* 
ceed  to  Licbau,  or  so  near  thereto  as  she 
cottid  safely  get,  and  there  load  from  the 
factors  of  the  Defendant  a  full  and  com- 
plete cargo  of  barley,  in  hulk  not  exceed- 
ing what  the  said  ship  could  reasonalily 
stow  and  carry,  over  and  above  her  tac- 
kle, j-e. ;  and  being  so  loaded  sliould 
therewith  proceed  to  Berwiekt  or  so  near 
thereto  as  she  could  safely  get,  and  deli* 
ver  the  same,  on  being  pidd  freight  at 
and  after  the  rate  of  8«.  6d.  per  qoarter. 


with  two  thirds  port  oliai^es  and  pilotage  ^     / 

as  customary^  (restraints  of  firinoes  and    c  A^  9   '     ^^ 
rulers  during  the  said  voyage  always  ei-      />//       />      ^  /^ 
cepted,)  one  half  of  the  freight  to  be^  ^  X^*^   ^n<  ^ 
paid  on  unloadtn/^  and   right  delivery  / 

of  the  cargo,  and  tlic  remainder  in  twn 
months  following,  'fbiity  ruiming  daya 
to  be  allowed  the  said  merchant,  if 
the  ship  WW  not  sooner  dispatched,  for 
loading  the  wild  sfatp  at  Liebau  and  un- 
loading at  Birmek,  and  ten  days  on  de- 
rawrage  over  and  above  ilie  said  Uying 
days  at  SI.  per  day. 

The  ^^ffVottWte  sailed  on  her  voyage  and 
proceeded  to  Liebtu ;  but  immediately  on 
her  arrival  in  tlie  roads  of  lliat  place  the 
captain  was  informed  by  the  factors  of  the 
Defendant  that  the  RuiiitM  Government 
bad  prohibited  tlie  exportation  of  barley, 
and  that  it  was  therefore  out  of  their  ■ 
power  to  fomish  the  intended  cargo.  Ilic 

captain. 
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of  a  Swedish  vessel  will  be  paid  for  not  doings  that  which  tlie^ 
were  prevented  from  doings  because  they  were  Swedes^  and  thntf 
obtain  an  indemnification  for  the  acts  of  the  British  Grovemment 
oat  of  the  pocket  of  a  British  merchant ;  for  the  case  must  be 
decided  upon  a  general  rule  of  law,  equally  applicable  to  the 
present  case  as  to  that  of  a  British  captain  detained  by  an  em- 
bargo in  a  port  o{  Sweden,  after  having  entered  into  a  contract 
with  a  Swedish  merchant,  and  suing  in  this  country.  Although, 
upon  the  above  principles,  the  Plaintiffs  may  perhaps  be  enti^^ 
tied  to  recover  the  whole  freight^  amounting  to  748/.  2f « 6d.,  yet 
they  only  insist  upon  the  sum  of  397/.  6f.  6d.,  being  the  ex- 
pences  incurred  by  them  in  pursuance  of  a  contract  which  the 
Defendant  has  refused  to  fulfil. 

Arguments  for  the  Defendant.  It  is  not  necessary  to  contest 
any  part  of  the  doctrine .  laid  down  in  Hadlej^  v.  Clarke,  In 
that  case  there  was  nothing  which  required  that  the  contract 
should  be  performed  within  a  particular  time ;  but  the  object 
of  the  contract  in  the  present  case  was,  that  the  Plaintiff's 
ship  should  proceed  to  St.  MichaePs  beforje  the  next  fruit 
season,  and  that  the  Defendant  should  furnish  a  cargo  of  fruit. 
Although  no  time  for  the  performance  of  the  contract  be  ex- 
pressed, yet  the  nature  of  the  contract  necessarily  imposes  a 
limit  to  the  time  within  which  it  was  to  be  performed;  and 
the  possibility  of  performing  the  contract  within  that  period 


captain,  howerer,  entered  tlie  port  of 
Liebau,  and  after  continuing  there  fortjr- 
nine  dejs,  retamed  in  ballast  to  Berwick. 

The  action  was  bronght  to  recover 
4591.  for  freight,  %7L  18a.  for  chHrgcs, 
and  30/.  for  ten  dajs'  demurrage. 

The  Attorney-General  {Law)  for  the 
I'lttintiffy  inMstrd,  that  the  exception  of 
the  restraints  of  rulers  and  princes  was 
only  applicable  to  the  owners*  and  did 
not  therefore  ezcose  the  shippers. 

Cibbi  for  the  Defendant,  urged,  Ist, 
that  the  exception  was  applicable  both  to 
owners  and  shippers :  and,  fd,  that  as  the 
prohibition  of  the  Ruuian  Govenimeiit 
equally  prevented  the  captain  from  sail- 
ing with  the  car^o,  as  the  bhippers  from 
loading  it  on  board,  the  averment  in  the 
declaration  that  the  Plaintiffs  were  ready 
to  perform  their  part  of  the  contract  was 
not  true ;  and,  3dly,  that  there  wos  no 
pretence  for  demanding  demurrage,  since 
It  was  the  fault  of  the  captain  biraseU'  to 
remain  at  Liebau  after  the  ntitice  which 
he  had  received. 

Lord  Keny&n  Ch.  J.    1  am  decidedly 


against  the  Defendant  upon  the  point  of 
law.  It  is  said  in  C#.  Lift,  [l]  that  if  a 
man  be  bound  in  an  obligation  to  A,,  con- 
ditioned to  enfeotf  B.  a  stranger,  and  B. 
refuse,  the  obligation  is  forfeited  ;  for  tiie 
obligor  has  taken  upon  him  to  make  the 
feoffment.  The  reason  of  this  is  clear.  If 
a  man  undertakes  what  he  cannot  per- 
form, he  shall  answer  for  it  to  the  person 
with  whom  he  undertakes.  I  am  always 
desirous  to  apply  the  settled  principles  of 
the  law  to  the  regulation  of  commercial 
dealings.  With  respect  to  the  charge  for 
demurrage,  as  it  appears  tliat  notice  was 
given  belore  the  captain  entered  the  port 
that  the  factor  could  not  furuish  a  cargo, 
there  is  no  pretence  for  making  the  Plain- 
tiffs liable. 

Verdict  forthe  Plaintiffs  for  486/.  18f. 

And  see  Boi-ret  v.  Dutton,  4  Caropb. 
333.  Beale  v.  Thompson,  4  Ea<(t,  54C. 
Atkituonr.Ritchie,  10  East, 530.  t^oerds 
V.  Ltucomhe,  16  East,  tOl.  Bm-ker  ▼. 
Hodgum,  3  M.  &  S.  267— J71.  Stortr 
V.  Gordon,  3  M.&  S.  308.  315* 


[1]  p.  209,  a. 


having 
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havings  been  prevented  by  an  act  of  state^  tbe  contract  was  no-       1803. 

cessarily  put  an  end  to ;  for  where  a  party  is  prevented  from      .. 

performing  his  contract  by  the  interference  of  the  law»  he  is  not     '^^V^^^ 
responsible  to  those  with  whom  he  contracts.    The  embargo  in  «. 

this  case  was  not  like  those  in  Hadiey  v.  Clarke  and  Blight  v.  Hubbabw. 
Page,  bnt  was  in  the  nature  of  an  act  of  hostility  against  the 
subjects  oi  Sweden,  and  if  the  Swedish  captain  be  allowed  to  re- 
cover damages  against  the  British  merchant  for  non-perform- 
ance of  a  contract  which  he  was  prevented  from  performing  by 
die  act  of  the  British  state,  the  object  of  the  state  will  be  de- 
featedy  and  instead  of  operating  against  the  subjects  of  Sweden 
will  be  turned  against  the  subjects  of  this  country.  Indeed  the 
clause  which  excepts  the  restraints  of  rulers  and  princes,  must 
equally  extend  to  both  parties ;  and  if  it  will  excuse  the  Defen- 
dant from  not  proceeding  on  the  voyage,  it  will  equally  excuse 
the  Plaintiff  from  not  funushing  a  cargo.  In  MoUoy,  6. 2.  c.  4. 
S.5.  it  is  said,  *'  if  the  ship  in  her  voyage  becomes  unable  without 
the  master's  fault,  or  that  the  ship  be  arrested  by  some  prince  or 
state  in  W  voyage,  the  mastermay  eithermend  his  ship  or  freight 
another."  Now  the  Swedish  ships  only  being  restrained  by  the 
embargo  laid  on  in  this  case,  the  Plaintiff  should,  in  order  to 
entitle  him  to  sue  the  Defendant  on  his  contract,  have  offered 
to  send  some  other  ship  not  within  the  restriction  of  the  em- 
bargo. With  respect  to  the  case  of  Paradine  v.  Jane,  there  is 
a  great  distinction  between  that  which  is  done  after  a  man  is  let 
into  possession  and  that  which  prevents  his  getting  possession.  If 
in  that  case  Prince  Rupert  had  prevented  the  lessor  from  putting 
the  lessee  into  possession  the  former  could  not  have  recovered 
rent  against  the  latter  without  shewing  that  he  had  been  put  into 
possession.  The  same  principle  and  distinction  may  be  applied 
to  the  case  of  Blight  v.  Page,  where  the  ship  having  proceeded 
on  her  voyage,  was  prevented  from  completing  it  by  an  embargo 
in  a  foreign  port,  laid  on  by  the  Government  of  that  country ; 
but  herie  the  ship  was  prevented  from  conmiencing  the  voyage 
by  the  Government  of  Ihe  country  where  the  contract  was  made. 
This  distinction  is  expressly  laid  down  in  Abbott's  Treatise  on 
merchant  ships  and  seamen,  p.  339,  340.  where  it  is  said  that  if 
the  Government  of  the  country  to  which  the  ship  and  cargo  be- 
long should  prohibit  the  exportation  of  the  commodities  compos- 
ing the  cargo,  the  law  of  that  country  would  give  no  damages 
against  the  merchant ;  on  the  other  hand,  if  a  merchant  hire  a 
ship  to  go  to  a  foreign  port,  and  covenant  to  furnish  a  lading 
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tlieret  a  pTohibitioo  by  Ae  Government  of  that  ooimtry  to  fomiili 
the  intended  artioles  neither  disaolTes  tho  contraet  nor  abedoteiy 
exouaef  a  non-performanoe  of  it* 

Cur,  adv.culi. 

The  opinion  of  the  Court  was  now  delivered  by 
Lord  Alvanlby  Ch.  J.  The  Defmdantin  this  case  having 
expressly  dispensed  with  the  Plaintiff's  proceeding  to  St.Miekaett 
for  the  cargo  as  soon  as  the  embargo  was  at  an  end»  no  question 
can  arise  as  to  the  right  of  the  latter  to  recover  in  this  action  on 
the  ground  of  his  not  having  performed  hu  pert  of  the  contraet. 
The  only  question  therefore  will  be.  Whether  the  Defendant 
was  bound  by  the  terms  of  the  charter-party  to  furnish  a  cargo 
to  the  Plaintiff,  notwithstanding  the  intervention  of  the  embar- 
go? I  will  first  consider  for  what  purpose  and  for  whose  benefit 
the  words  *'  restraint  of  princes  and  rulers  during  the  said  voy-* 
age  always  excepted**  were  inserted  in  the  charter-party.  It 
appears  to  me  that  they  were  introduced  for  the  benefit  of  the 
master,  not  of  the  merchant*  and  that  the  true  construction  of 
the  eharterwparty  is  this :  the  captain  engages  to  go  to  St*  Mi- 
chaetsg  restraints  of  princes  exceptedp  and  the  merchant  engages 
to  employ  him  and  furnish  the  ship  with  a  cargo.  Lord  Keayofi. 
in  the  case  of  Blight  v«  Page,  put  this  construction  on  an  instru*- 
ment  nearly  similar  with  the  present.  If  then  this  had  not  been 
the  case  of  a  Swediih  ship  hired  by  an  EngU%h  merchant^  the 
merchant  would  have  been  under  the  necessity  of  furnishing  the 
ship  with  a  cargo  if  she  had  arrived  at  St.  MichaeFtp  as  soon  as 
she  convenientiy  might  after  the  embargo  was  taken  off,  although 
by  arriving  after  the  fruit  season  was  over  the  object  of  the 
voyage  might  be  defeated.  Such  is  the  doctrine  laid  down  in 
Hadley  v.  Clarke  and  Blight  v.  Page.  The  ground  on  which 
the  Court  decides  this  case  (though  any  reasons  illustrative  of 
that  ground  must  be  considered  as  my  own)  is,  that  a  British 
merchant  is  not  liable  to  answer  for  any  damages  which  the 
owner  of  a  foreign  vessel  may  sustain  from  an  embargo  Ittd  by 
the  British  Grovemment  on  foreign  ships  in  the  nature  of  re- 
prisals and  partial  hostility.  Let  us  consider  the  nature  of  an 
embargo  of  this  kind.  I  have  no  difficulty  in  subsortlnng  to  the 
doctrine  laid  down  in  Hadley  v.  Clarke^  that  ^  common  embargo 
does  not  put  an  end  to  any  contract  betwsen  the  parties,  but  is 
to  be  considered  as  a  temporary  suspension  of  the  contract  only, 
and  that  the  parties  must  submit  to  whatever  inconvenience 
may  arise  therefrom,  aatoss  they  have  provided  against  it  by  the 

terms 


toms  of  their  oontiMt   liMOlijMt  of  the  Toyage  night  eqtMlljr       18MS. 

hate  beendeftttted  bir  the  aet  of  Ood  as  by  the  aet  of  thestate; 

IB  if  the  ship  had  be«i  weathoHMmiid  utttil  the  flniit  aeaaoti  was    J^^^^ 
orer,  aad  yet  in  that  case  the  nerchaat  would  hate  been  bound         «. 
to  fulfil  hia  contnwt   The  prinoitile  of  HOkjf  r.  O^trke  is  this ;     h^wa»»- 
that  an  embaigoUa  ettoomttaiioe  again  which  it  10  equally  oom*- 
petent  to  Ae  parties  to  provide  as  against  the  dangers  of  the 
seas;  and  therefore  if  they  do  not  proTide  against  it  the)r  must 
abide  by  the  oonsequenoes  of  their  oontmot*    But  is  there  no 
diatiiiotioa  between  an  embargo  laid  on  for  genefal  purposes 
and  an  easbatgo  in  the  nature  of  partial  hoatilitieat    By  this 
embargo  all  Smdmh  vessels  in  the  poits  of  Enghnd  were  de^ 
taisMd»  and  tiie  crews  Muto  prisoners.    The  objeot  of  tUa  most 
have  been  to  mahe  n  species  of  veprisid  on  ^e  state  of  Siai^en; 
whish  we  sitUnghere,  and  every  good  BriiUh  subjeoi^  must  eon- 
sUer  AS  an  act  justified  by  the  oonduet  of  the  CouH  of  Swedtn 
towards  this  eountry*    Ifsuoh  an  embargo  had  been  lidd  on  by  a 
ftffeign  prince,  though  in  the  natut^  of  hostilityi  I  dedre  not  to 
bo  undefutood  as  giving  any  opinion  whether  in  suoh  case  the 
oentnict  wouM  liave  been  dieted  or  metely  suspended,  though 
I  oertaialy  have  an  ^^on  upon  the  snigect*    The  ground  of 
our  deteinination  is  not  merely  that  tiie  embargo  partook  of 
the  nature  of  hostility,  bat  Aat  it  was  in  tiie  nature  of  hostUity 
by  tim  GovenuQMnt  of  GttMi  BHtnin^  of  which  the  merchant  is 
a  sofageet,  where  tlie  oharter^arty  was  entered  into,  and  in  the 
courts  of  which  the  Swedi^  captain  now  seeks  compensation. 
TUdng  the  ease  QiHiiikif  v,  iUmrkt  to  have  gone  all  the  length 
which  I  have  stated,  this  great  question  r^nains  to  be  decided. 
Whether  a  Briii$h  subject  shall  be  oompelled  to  indemnify  a 
AMdr  against  all  the  acts  of  the  BritiMk  Govemmeut  which  have 
been  done  to  the  latter  with  a  view  to  resi^  the  injustice  of  the 
Swedkh  Court ;  and  whedier  by  a  charter-party  of  afireigfatment 
it  shall  be  oompetent  io  u  fofeigner  to  deftat  all  the  effects  of  the 
BritM  embargo,  and  throw  the  burthen  upon  a  Briikk  subject  ? 
We  are  of  opinion  that,  on  principles  already  establiriied,  it 
would  be  a  total  violation  of  every  rule  by  which  the  Courts  have 
been  governed  respecting  actions  brought  against  BrMgh  subjects 
by  persons  in  n  more  or  less  extensive  degree  of  hostility,  to 
8a£br  this  Plaintiff  to  recover*    Whatever  opinions  may  for* 
merly  have  been  entertained,  it  must  now  be  taken  as  a  decided 
point  that  an  insurance  upon  enemies'  property  is  illegal ;  and 
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this  Court  has  determined  that,  though  at  the  time  of  the  inswr- 
aace  the  assured  belonged  to  a  state  in  amity  with  this  country, 
yet  that  the  policy  does  not  cover  a  loss  arising  from  a  capture 
made  by  a  British  cruiser  in  consequence  of  a  war  having  broken 
out  between  this  country  and  the  state  of  which  the  assured  is  a 
subject  (a).    Let  us  next  consider  whether  an  insurance,  for  the 
benefit  of  a  foreigner,  against  the  effects  of  a  British  embargo, 
such  as  this,  would  be  legal.    In  the  case  of  Roich  v.  Edit  {b\ 
the  Court  expressly  declined  giving  any  opinion  upon  the  point. 
We  are  now. called  upon  to  give  an  opinion.  I. have  no  difficulty 
in  saying,  and  my  Brothers  concur  with  me  in  thinking,  that  it 
would  be  illegal.    What  is  the  effect  of  such  an  insurance  I    It 
is  to  rescue  the  foreigner  from  those  evils  which  it  is  the  object 
of  the  British  Government  to  inflict.    If  the  King  could  not  lay 
such  an  embargo  without  affecting  his  own  subjects,  he  would 
not  lay  it  at  all ;  and  the  policy  of  the  state  would  be  defeated. 
I  do  not  mean,  however,  to  intimate  that  the  British  merchant 
might  have  maintained  an  action  against  the  Stoede  for  not  pro- 
ceeding on  the  voyage  notwithstanding  the  intervention  of  this 
embargo.    It  might  be  a  very  sufficient  answer  for  the  latter  to 
say  that  he  only  engaged  to  sail  if  not  detained  by  the  restraint 
of  princes,  and  that  the  exception  included  the  British  Grov^n- 
ment.   It  might  perhaps  be  urged,  that  the  same  principle  which 
exempts  the  British  merchant  from  the  consequence  of  the  acts 
of  the  British  Government  will  prevent  the  Swede  from  taking 
advantage  of  them ;  but  it  might  be  going  too  far  to  hold  that 
the  acts  of  the  British  Grovernment  should  not  only  deprive 
the  Swede  of  the  benefit  of  what  he  might  have  earned,  but 
make  him  liable  in  damages  for  the  omission  of  that  which  he 
was  prevented  from  doing.      The  case  of  Paradine  v.  Jane, 
Jleyn,  26.  which  was  cited  by  Mr.  Justice  Lawrence  in  Had/ey 
V.  Clarke^  appears  to  me  to  ba  founded  on  much  good  sense. 
The  third  resolution  is,  that "  where  the  law  creates  a  duty  or 
charge,   and  the  party  is  disabled  to  perform  it  without  any 
act  in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse 
him ;  but  where  a  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract."    There 


(•)  Vide  Furtado  ▼.  B^dgen,  ante,  p.  191 . 
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is  also  a  case  of^Williams y.\Uoyd,  Sir  tVm.  Joneff/ITD.  where  the 
Defendant,  who  had  agreed  to  re-deliver  a  horse  upon  request 
which  had  been  lent  to  him,  was  held  to  be  excused,  because 
the  horse  had  died  before  any  request  made.  The  principle  esta- 
blished by  these  cases  appears  to  be  this ;  that  if  a  party  contract 
to  do  any  thjing,  he  shall  be  bound  to  the  performance  of  his  con- 
tract, if  from  the  nature  of  that  contract  it  is  capable  of  being 
performed,  and  legally  may  be  performed.     But  where  the^  po- 
licy of  the  state  intervenes  and  prevents  the  performance  of  the 
contract,  the  party  will  be  excused  ;  and  so  if  a  party  who  has 
covenanted  not  to  do  something  is  directed  by  act  of  parliament 
to  do  that  very  thing,  he  is  released  from  his  covenant ;   Bretath 
ster  V.  Kitchen,  1  Ld.  Raym.  821.  where  Lord  Holt  says» ''  the 
difference  where  an  act  of  parliament  will  amount  to  a  repeal  of 
a  covenant  and  where  not,  is  this :  where  a  man  covenants  not 
to  do  a  thing  which  it  was  lawful  for  him  to  do,  and  an  act  of 
parliament  comes  after  and  compels  him  to  do  it,  there  the  act 
repeals  the  covenant,  and  vice  versd.  Dyer  27.  pi.  178. 186, 7, 
8. ;  but  where  a  man  covenants  not  to  do  a  thing  which  was 
unlawful  at  the  time  of  the  covenant,  and  afterwards  an  act 
makes  it  lawful,  the  act  does  not  repeal  the  covenant.  Dyer  48. 
pi.  6."    The  point  now  in  dispute  is  reported  by  Mr.  Park  to 
have  arisen  in  Bischoffy.  Agar  (a),  but  the  case  went  off  upon 
another  ground,  and  no  opinion  was  given  upon  the  question, 
whether  an  embargo  be  a  risk  within  the  policy  or  not  ?     My 
Brother  Marshall,  in  his  treatise,  p.  437.  says,  "  if  a  British 
ship  be  arrested  or  seized  by  the  authority  of  the  British  Go- 
vernment from  state  necessity,  this  shall  be  a  detention  within 
the  meaning  of  the  policy  for  which  the  insurer  is  liable."  When 
we  find  an  opinion  in  a  text  writer  upon  any  particular  point, 
we  must  consider  it  not  merely  as  the  private  opinion  of  the  au- 
thor,  but  as  the  supposed  result  of  the  authorities  to  which  he 
refers.  The  authorities  there  cited  are  Emerigon,  vol.  1.  p.  541. 
and  Falin,  vol.  2,  p.  134.     It  does  not  appear  to  me  that  those 
two  authors  warrant  the  opinion  adopted,  at  least  to  the  extent 
to  which  it  is  adopted ;  but  that  it  is  rather  deduced  from  an 
opinion  thrown  out  by  Lord  Holt  in   Green  v.  Young,  2  Ld. 
Raym.  840.  where  it  being  a  question  whether  an  embargo  laid 
on  by  the  British  Government  would  excuse  the  insurers.  Lord 
Holt  "  seemed  to  incline  that  it  would  not,  and  that  this  was 
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iHtluA  detmtioa  of  phmm,  Ira^t"  but  Imi  g«v«  n^  aihioliite  opi- 
oiooi  becao^  the  ciiu«e  wa»  referred.  Tbat»  however,  appetov 
to  have  been  a  question  arising  between  two  BrUish  se^'eott* 
with  respeet  to  which  I  desire  to  be  understood  as  giviof  no 
opinion.  Perhaps  there  may  be  no  great  reason  why  one  Briii$h 
subjeet  should  not  ensure  another  against  the  effects  of  an  em- 
bargo laid  on  by  the  British  Govennnent ;  the  poUoy  of  the  state 
is  not  concerned  in  preventing  such  an  insuranee.  But  the  ease 
is  very  different  where  the  embargo  is  bid  on  by  way  of  hostility 
and  reprisaji  against  foreign  subjects.  All  the  cases  admit  that 
where  a  party  has  been  disabled  from  performing  his  contract 
by  his  own  default,  it  is  not  competent  to  him  to  allege  the  cir* 
cum^tances  by  wUch  he  was  pievented  as  an  excuse  for  his 
omission.  May  not  th9  loss  which  the  present  Plaintiff  has  sue* 
tained  be  considered  in  a  politioal  point  of  view,  as  arising  from 
his  own  default  ?  He  undertook  to  proceed  with  all  convenient 
speedy  and  if  be  had  loitered  it  woidd  have  been  an  answer  te 
this  actioxu  Then  must  not  every  subject  of  the  Swedish  state 
be  answerable  for  what  we  must  consider  as  an  act  of  aggreasio* 
on  the  part  of  his  sovereign  I  Perhaps  if  the  embargo  had  bastt 
laid  on  by  a  third  state,  it  might  only  have  produosd  a  sospeosion 
of  the  contract,  upon  the  principle  thai  the  impossibility  of  pro*' 
ceediog  had  not  arisen  from  the  default  of  the  Bw^ish  captain* 
But  here  the  impossibility  ha3  anaen  from  an  act  of  the  British 
state,  to  which  all  his  Majesty's  subjects  are  partis,  occasioned 
by  an  act  of  the  Swedish  Courts  to  whichall  the  sul^ects  of  Ssae- 
den  are  parties. 
Per  Curiam,  Judgment  of  Nonsuit. 
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pleaded  the  geneiat  issne,  and  gave  a  notice  of  set-o0« 
The  cau3e  was  tried  before  Load  Jlv^nUty  Ch.  J.  «t  llie  GmU^ 
hail  sittings  in  this  terrn^  when  it  appeared  that  the  Plaintiff 


k  sMmaii  wi>o    TavBBlTATVS  ossumpsii  for  seaman's  wagc^.   The  Defendanl 

qniu  his  sbip 
after  her  arri- 
val in  port»  but 
before  she  is 
moored » does 
not  thereby 

subject  himself  t»  tlie  forfeiture  •f  his  whole  wages  under  the  2  Geo,  S.  e.  56.  s.  3.  To  entitle  llie  mM- 
ter  to  deduct  a  mooth's  wages  for  the  bciie^  of  QM^mmck  HMpltai  wider  f)ie  t  O.  S.  c,  86.i.$6c  9. 
it  is  incambent  on  him  to  shew  that  the  seaman  quitted  tlie  sliip  without  leave  in  writing.  And  such 
a  deduction  cannot  be  set  off  by  the  master  in  an  action  for  wages  by  the  seaman,  unless  the  master  has 
previously  debited  himself  to  Greenwich  Hospital  for  thtMMmit  in*  book  kept  according  to  the  direc- 
tion of  the  statute* 

a  carpenter. 
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a  carpenter,  and  entered  into  artiolee  at  MartMqw,  to  «er?e  oil  UM. 
board  the  ship  Progress,  of  which  the  Defendant  was  macter.  on  — — 
her  homeward  voyage ;  that  on  the  arrival  of  the  ship  in  the  9. 

port  where  she  was  to  have  been  moored,  but  before  she  was  ac<*  Fmoir. 
tuaUy  moored,  the  Plaintiff,  together  with  most  of  the  other  sea- 
men, the  ship  being  nnder  the  command  of  the  mate^  went  en 
shore  and  never  afterwards  returned ;  but  to  shew  whether  he 
had  or  had  not  obtained  permission  to  quit  the  ship,  either  in 
writing  or  otherwise,  no  evid^iee  was  offered.  On  the  part  of 
the  Defendant  it  was  contended  Uiat  the  Plaintiff*  by  desertiaf 
irom  the  ship  before  she  was  actoally  mooted,  had  forfeited  his 
whole  wages,  under  2  Geo*  2.  c.  36, «.  3.,  or  at  least  that  hte  had 
forfeited  a  month's  wages  to  Greenwith  hospital,  by  absenting 
himself  without  leave  in  writing,  which  som  the  Defendant  was 
entitled  to  set  off,  he  being  obliged  to  debit  himself  to  Green* 
wick  hospital  for  the  amount,  under  the  3  Geo.  2.  c.  86.  s.  6  &  9. 
The  jury,  under  his  Lordship's  direction,  found  a  verdict  for 
the  Plaintiff,  subject  to  the  opinion  of  the  Court  upon  both 
points. 

Accordingly  a  rule  nisi  having  bemi  obtained  on  a  former  day 
lor  setting  aside  ct  reducing  this  verdict. 

Coekell  Seijt.  now  shewed  cause ;  first,  as  the  Plaintiff  quitted 
the  ship  in  company  with  the  rest  of  the  seamen,  and  no  objeo* 
tion  appears  to  have  been  made  to  his  so  doing,  it  b  liot  to  be 
presumed  that  he  quitted  her  without  leave ;  and  indeed  the 
jury,  by  their  verdict^  have  negatived  the  fact  of  desertion.  If 
he  absented  himself  without  leave  in  the  pool,  still  that  will 
not  amount  to  a  deseitioa,  by  which  his  whole  wages  will  be  for* 
felted,  sueh  forfeiture  being  only  incurred  under  2  Geo.  2,  c*  StS* 
s.  S.  by  desertion  in  parts  beyond  tiie  seas.  2dly,  The  2  Geo,  2, 
e.  86. «.  6.  directs,  that  in  ease  any  seaman  shall  leave  the  ship 
before  he  has  obtained  a  discharge  in  writing  from  the  master  or 
commander  or  other  person  having  charge  of  the  ship«  he  shall 
forfeit  one  month's  pay,  to  be  recovered,  applied,  and  diiq>osed 
of  as  thereinafter  directed ;  and  the  9th  section  authorises  the 
master,  commander,  or  owners,  to  deduct  out  of  any  seaman's 
wages  all  the  penalties  and  forfeitures  incurred  by  the  act,  and 
to  enter  them  in  a  book,  which  book  b  to  be  signed  by  the 
master  or  conunander  and  two  principal  officers  of  the  ship,  set'* 
ting  forth  that  the  penalties  and  forfeitures. contained  in  such 
book  are  the  whole  penalties  and  forfeitures  stopped  during  the 
voyage,  which  penalties  and  forfeitures,  except  the  forfeiture 

for 


^MM  CASES  IN  MICHAELMAS  TERM 

1802.      for  desertioDy  shidlgo  to  Greenwich  hospital*  and  be  paid  and 
FitoNTiir      «w5counted  for  by  the  master  or  commander  to  the  officer  who 
«.  collects  the  sixpence  per  month.    The  offence  by  which  the  for- 

Fbost.  feitore  of  a  month's  wages  is  incurred  is  leaving  the  ship  without 
a  discharge  in  writing;  it  was  incumbent  therefore  on  the  De- 
fendant to  shew  that  he  had  quitted  the  ship  without  such  dis- 
charge,  which  might  have .  been  done  by  calling  some  of  the 
officers  of  the  ship;  but  at  all  events  before  the  master  could  take 
advantage  of  this  forfeiture  he  was  bound  to  shew  that  he  had 
himself  complied  with  all  the  requisites  of  the  statute,  by  pro- 
ducing a  book  containing  an  entry  of  the  forfeiture,  and  signed 
in  the  manner  directed  by  the  statute. 

Shepherd  and  Faughan  Serjts.  in  support  of  the  rule.    The 
articles  entered  into  in  pursuance  of  the  statute  provide,  "  that 
24  hours  absence  without  leave  shall  be  deemed  a  total  deser* 
tion,  and  raider  the  seamen  and  mariners  Uable  to  the  finrfei- 
tures  and  penalties  contained  in  the  acts  therein  recited^''  which 
are  2  Geo.  2.  c.  36.  and  S7  Geo.  3.  c.73.    This  must  relate  to 
absence  during  the  voyage,  which  is  not  at  an  end  until  the  ship 
is  moored  and  her  cargo  delivered.    It  is  supposed,  however, 
that  the  forfeiture  of  the  whole  wages  must  be  confined  to  de- 
sertion in  foreign  ports;  but  can  it  be  supposed  that  if  a  seaman 
desert  in  the  British  channel,  or  between  Orford  Nes$  and  the 
North  Foreland,  which  is  the  most  dangerous  part  of  the  whole 
navigation,  he  shall  only  be  subject  to  the  forfeiture  of  a  month's 
wages?    By  the  articles  every  seaman  agrees  to  do  his  duty,  and 
not  to  go  on  shore  without  leave  **  till  the  voyage  is  ended,  and 
the  ship  discharged  of  her  carg^,"  and  in  default  thereof  to  be 
subject  to  the  penalties  of  the  2  Geo.  2.  c.  86.  and  that  twenty- 
four  hours  absence  without  leave  shall  be  deemed  a  desertion. 
The  Plaintiff  therefore  having  gone  on  shore  without  leave  be- 
fore the  discharge  of  the  cargo,  and  never  having  returned,  is  by 
the  articles  rendered' liable  to  the  penalty  for  desertion  contained 
in  the  2  Geo.  2.    The  articles  further  provide,  that  no  seaman 
shall  be  entitied  to  his  wages,  nor  a  part  thereof,  until  the  arri- 
val of  the  ship  at  the  port  of  discharge,  and  her  cargo  deli- 
vered ;  which  is  in  the  nature  of  a  condition  precedent.    Cut- 
ter  v.  Powell,  6  T.  R.  320.     The  Defendant  having  proved 
that  the  Plaintiff  quitted  the  ship,  it  was  incumbent  on  the  latter 
to  prove  that  he  had  obtained  leave,  which  is  a  positive  fact ;  for 
it  is  contrary  to  the  rule  of  law  to  require  proof  of  a  negative. 

The 
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TThe  jury  therefore  have  found  a  verdict  uDSfipported  by  evi-         ^^^- 
dence.    It  cannot  be  contended  that  the  sixth  section  of  2  Geo.      frontiv« 
2.  C.36.,  ^hich  subjects  the  seaman  to  the  forfeiture  of  a  month's  v* 

wages  for  leaving  the  ship  without  a  discharge  in  writing,  ope- 
rates to  destroy  the  effect  of  a  forfeiture  for  desertion  before  the 
ship  has  been  moored  ;  since  tbe  forfeiture  created  by  that  sec- 
tion is  confined^  as  appears  by  the  preamble,  to  quitting  the  ship 
**  after  her  arrival  at  her  unlivering  port,"  and  before  she  is  un- 
laden. 2dly,  It  was  not  possible  for  the  Defendant  to  prove  the 
want  of  leave  in  writing ;  for  if  a  party  absent  himself  clandes*- 
tinely,  without  first  demanding  permission,  no  refusal  can  be 
proved.  It  id  sufficient  to  shew  that  he  was  absent  to  throw  the 
onus  on  him  of  proving  a  discharge  in  writing.  If  then  the 
Plainti£f  absented  himself  without  leave  in  writing  he  incurred 
the  penalty  imposed  by  the  act,  for  which  the  Defendant  is  bound 
to  account  to  Greenwich  Hospital;  and  it  is  no  answer  to  say  that 
the  Defendant  has  neglected  to  comply  with  some  of  the  regu- 
lations of  the  act,  since  the  statute  has  imposed  a  penalty  upon 
him  if  he  does  not  render  an  account. 

Lord  Alvanley  Cb.  J.  An  attempt  has  been  made  to  put  a 
new  construction  on  the  articles  in  this  case,  which  are  in  the 
usual  printed  form  (a).  Those  articles  provide  that  24  hours 
absence  without  leave  shall  be  deemed  a  total  desertion,  and  ren- 
der every  seaman  liable  to  the  forfeitures  and  penalties  in  the 
2  Geo.  2.  c.36.,  and  the  37  Geo,  8.  r.  73.  But  this  clause  of  the 
articles  cannot  be  supposed  to  render  seamen  liable  to  the  pe- 
nalty imposed  by  those  acts  for  desertion  in  cases  to  which  the 
acts  themselves  do  not  apply.  Now  it  is  clear  that  the  inten- 
tion of  the  legislature  in  inflicting  a  forfeiture  of  the  seaman's 
whole  wages  for  desertion^'^y  2  Geo.  2.  c.  36.  5. 3.  was  confined 
to  the  case  of  hia  refusing  to  proceed  on  the  voyage,  or  quitting 
the  ship  abroad,  by  which  the  master  might  be  exposed  to  the 
necessity  of  hiring  another  person  to  supply  his  place  at  an  ex- 
orbitant rate  of  wages.  It  is  provided  by  the  fifth  section,  that 
if  any  seaman  shall  absent  himself  without  leave  from  the  com- 
manding officer,  he  shall  forfeit  two  days'  pay  to  the  use  of 
Greenwich  Hospital.  Tbe  meaning  of  these  two  sections  is, 
that  if  the  sailor  run  away  before  the  voyage  is  commenced, 
or  in  ports  beyond  the  seas,  he  shall  forfeit  his  whole  wages  ; 

(a)  See  the  Schedule  to  57  Geo.  3.  c.  fo. 
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IdOS.  if  lie  jtbsent  Iiimself  during  the  voyage  tod  t^turA,  he  AM  for- 
feit two  days'  pay.  It  having  been  fband,  howc^rer,  that  seainen 
vTere  in  the  habit  of  qtdtting  the  ship  after  her  arrival  at  the  port 

Frost.  qT  delivery,  and  before  the  ship  was  nnladen,  a  clause  vras  intro- 
duced authorising  the  master  to  dedutt  a  month's  wag^s  whete 
any  seanian  was  guilty  of  such  offence.  And,  lo  prevent  per- 
sons from  setting  lip  a  pretended  permismn,  it  wia  provided 
that  the  pennissioki  should  be  in  writing.  But  if  the  master 
ttinike  this  deduction,  he  should  immediately  mbke  an  entry  to 
that  effect  in  u  book  to  be  kept  for  thai  purpose ;  which  book 
must  be  signed  by  himself  aud  two  principal  officers  of  the  ship. 
tJnless  this  be  complied  with  I  do  not  see  how  the  master  is  to 
avail  himself  of  the  deduction  by  way  of  set-off  in  ah  action  for 
the  wages.  The  next  qitestion  is,  Whether  the  case  were  pro- 
perly lefk  to  the  jury  tlpon  the  evidence  ?  In  cases  oftd/rfe^re, 
the  best  evidence  of  which  denature  of  i^e  tas6  admits  ought  to 
be  given  by  the  party  who  innsts  Upon  the  forfeiture.  It  issdid» 
however,  that  a  negative  ca:nnotbe  proved ;  but  there  are  mali;^ 
cases  in  which  it  may,  and  in  tilis  cdse  it  might  have  beeli  shewn 
i^at  the  mate,  who  at  tiie  time  had  iChe  command  of  tiie  skip, 
had  not  given  a  diitoharge.  It  appeared  indeed  that  ^e  Plain^ 
tiff  went  away  at  the  same  time  With  most  of  the  odier  seamen 
at  a  period  when  he  might  or  might  not  be  wanted,  ttoA  when 
the  seamen  commonly  have  leave  to  go  on  shore.  I  think, 
therefore,  that  there  was  a  fair  ground  for  the  jury  to  infer  that 
the  absence  was  not  without  permission. 

RooKE  J.  (a)  I  am  of  opinion  that  the  case  was  properly  left 
to  the  jury.  The  Plaintiff  proved  service  onboard  t)ie  diip  up  f6 
the  time  of  her  arrival  at  the  place  where  she  was  to  be  moored ; 
the  Defendant  insists  upon  a  forfeiture  of  the  wages,  upon  ih6 
ground  of  the  Plaintiff  having  deserted  the  ship ;  but  where  k 
party  claims  under  a  forfeiture  he  is  bound  to  make  out  his  caab 
precisely.  It  will  be  extremely  hard  Upon  seamen  under  simiiat 
circumstances  with  the  present  Plaintiff,  iHheytdre  expected  to 
prove  an  absence  with  permission  in  order  to  answer  a  forfeiture 
which  they  have  no  previous  notice  that  the  master  means  to  ^ec 
up  against  their  demand.  The  next  questioii  is,  Whether  the  De- 
fendant was  entitled  to  deduct  a  month*s  pay  on  accdunt  of  the 
Plaintiff  having  left  the  ship  at  theport  of  deliveiy  without  a  Sih 

(•)  Mr.  Jttitke  Bmk  «m  iibteat. 

charge  1 
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ehaige?  Toentitio  kimto  make iUs  de4iioti$iD,  I10 was  bound 
%o  keep  a  l^pok  and  to  make  on  entry  of  thf»  iatended  doduotion^ 
and  4o  imcare  tl|e  oiginiuie  of  tbo  two  ohi^f  o^ooks  on  board ; 
had  lie  dose  wo,  there  wooU  bare  haon  strong  eridmce  of  the 
Plaintiff  kaving  quitted  the  ifaipmthont  leave.  If  the  Defendant 
be  «ader  4e  circnnistanceB  of  tUs  ease  liaUe  to  Grttnwich  hos* 
pital  fi)r  Ae  deduotfen,  he  nuiat  take  the  oona^qnencep  of  his 
evn  hegleot. 

Ch  AM^ftB  J.  If  the  jniy  haire  fimnd  propedy  that  the  Plains 
tiff  noFer  deierted  xridioiit  leaTe,  diat  fipding  disposes  of  the 
m\uAB  case.  Itis  insisted  that  it  is  ineaaifaent  on  the  Plaintiff  to 
pnore  that  he  bad  leave  in  writiag ;  but  the  BefiMidant,  who 
olaims  a  forfeihiKe,  must  shew  that  the  iMr^tnoe  has  realljr  been 
iasiiired ;  and  as  absenee  vithleai^e  viHnot  anbjeotthe  seaman 
io  the  fbifeitiiBe,  As  D^eadant  mast  give  some  evidepce  ia 
fgeofB  that  the  absence  was  of  that  kind  whiph  entitlps  faim  to 
ttake  the  defence  to  which  he  now  resorts*  Inde^  there  are 
nthar  biases  'Whevf  a  negative  mnft  be  peoved  (a),  as  in  canvic- 
tions  on  the  game  laws,  for  destroying  game  not  being  duly 
4|iH4ifiod,  where  slight  evidence  of  the  want  of  qualification  is  re- 
quired (A).  Had  the  master  been  the  only  person  capable  of 
proving  the  negative  in  this  case,  inferior  evidence  might  have 
been  sufficient  to  repel  the  presumption  in  the  Plaintiff's  favour ; 
but  it  appears  tbatibo  male  had  the  fb«rge  of  (he  sbip  at  the 
time  when  the  Pla^^t)ff4efit  }i,  and  b^  0%ht  have  been  called  to 
negative  the  Plaintiff's  having  been  absent  with  leave.  Under 
>b$tse  pmiimBUmfi^  I  f  bio^  tbe  jury  wf^JR^  W^l  Fan^anted  in 
}WOSVH»tog  ^llrt  bf*  b%d  l€»ve..  An  ftt^tbfp  been  made  to 
-f^  a  ^^  4mfi^m^ofi  w  the  a^^  of  partiaowtt  and  the  ar^ 
tides.  For  the  purpeim  ^  ^  gPWt^  ioffe^iw^,  the  voyage 
WWt  Jie  ,0)9n^4«P»d  .at  j^  e^d  wKc^p  the  ship  .nrrivef  ai  the  port 
j^deliy^/  |f  tliffle  b^  wy  ftuibigwfty  i^  l|he  9d  section  of  ^e 
iapt»  viiiicli  in9icilt9  aiw^«ve  9f  tibe  vMi&  yi^PS^  for  deseriiipn, 
itis  explained  by  the  language  of  the  6th  sect^n,  j|[^ich  autbp- 


ffi)  Wluve  tKe,n(egative-c1iarg;e4  con- 
•iftts  of  %  criininin  ne^leot  of  duty,  the  law 

,piV9follhe,iKgfJifyconah«  pvty  who 
makes  the  charge.    WiUiami  V.  HMt  E*H 

(6)  See  pit.w^Janrit,  and  die  other 
cases  cited  4ii  Aes  ▼.  Stone,  1  Sott,  M' 

jJieCoo^^r  King's  Be^ch^c^  equally 


djvided  ufkm.tJiisjif  ry  point.  It  socnu, 
liowerer,  in  that  case  to  have  Wen  ad- 

miM.  tM  n«g»*V  F9<rf  U  lipl  W- 
^ujred  in  actions  upon  tha  game  lows  for 

benallies :  jbat  that  in  snch  actions  ibe 

^duiy  qualififidt  and  therefore  to  have  qf- 
iiended  against  the  statute  law  of  the  land, 
.unless  l\e  pn»v^  th^^qpUwy  h>-  sbe^vi^ 
his  qaalifici^ion. 

X  3  rises 
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1802.  rises  the  master  to  deduct  two  months'  wages  from  any  sailor 
who  shall  quit  the  ship  without  a  discharge  in  writing  after  her 
arrival  at  the  port  of  delivery.    We  cannot  put  a  reasonable 

Frost.  construction  on  this  act  without  supposing  it  to  have  difievent 
views  in  these  two-clauses.  It  is  argued  that  because  the  sailors 
agree  by  the  articles  to  do  tfieir  duty  and  not  to  go  on  shore 
**  till  the  voyage  is  ended  and  the  ship  discharged  of  her  cargo/* 
without  leave  of  the  master^  and  in  default  thereof  to  be  liable 
to  the  penalties  of  the  act,  the  Plaintiff  is  liable  to  the  penalty  of 
desertion  for  having  quitted  the  ship  before  the  cai^  was  un- 
laden. But  the  articles  seem  to  consider  the  end  of  the  voyage 
and  the  discharge  of  the  cargo  as  distinct  things ;  and  if  the  voy- 
age was  at  an  end  upon  the  arrival  of  the  ship  at  the  port  of 
delivery,  this  defence  cannot  be  sustained.  With  respect  to  the 
latter  part  of  the  articles,  which  is  supposed  to  make  the  arrival 
of  the  ship  at  the  port  of  discharge  and  the  delivery  of  the  cargo 
a  condition  precedent,  there  is  nothing  to  warrant  tfiat  constrac- 
tion ;  and  we  are  not  calldd  upon  to  strain  a  point  in  farour  of 
this  defence. 

Rule  discharged. 


Vov.f9th.  Hurry  and  Others  v.  The  Royal  Exchangb 

Assurance  Company. 

A  partial  loss  'H^His  was  an  actiou  on  two  policies  of  insurance  upon  hemp, 
Z^Th^l^  ^^^  ®^®  ^^^  4,690/-  to  return  21.  per  cent,  for  sailing  with 

tonof  sea^da-    convoy  and  arriving,  and  the  other  for  1,400/.  to  return  3/.  per 
a^txtdhy    ^^^'  ^^^  sailing  with  convoy  and  arriving, 
asoeitaiiungthe      At  the  trial  befcwe  Lord  Etehn  Ch.  J.,  at  the  sittings  after 

?w^n  S^  re."  ^*'^^i'  *®™  ^^1»  ^  verdict  was  found  for  the  Plaintiff,  subject 
spectivo  gross  to  the  opinion  of  the  Court  as  to  the  amount  of  the  damages  on 
jr^'""  the  followuif  case : 

when  soond  The  ship  sailed  with  convey  and  arrived,  upon  which  the  Plain- 

magrd,  andnot  ^'^  ^"^  entitled  to  132/.  for  a  return  of  premium ;  but  in  the  course 
th^net  pio-  of  the  voyage  the  hemp  was  damaged  by  one  of  the  perils  insured 
against.  The  invoice  price  of  the  hemp,  including  the  premiums  of 
insurance,  and  all  insurable  interest  at  the  time,  was  5,997/.  2s.  Id, 
Had  it  not  met  with  damage,  the  gross  produce  would  have  been 
7,799/.  lU.  Id.;  but  being  damaged,  the  gross  produce  was  only 
5,999/.  145.  4d.,  making  a  difference  of  1,799/.  1&.  9d.    The 

net 
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fiet  produce,  after  deductmg  the  charges  for  freight,  duties,  and 
other  expences,  would  have  been  5,808/.  Is.  lid.;  but  in  conse- 
quence of  the  dami^,  the  gross  produce  was  only  5,999/.  14s.  4d. 
and  the  net  produce  only  3,942/.  Ss.  lid.    The  insurance  was 
oidy  upon  5,900/.    The  Plaintiffs  contend  that  the  average  loss 
ought  to  be  computed  in  one  of  the  three  following  ways ;  1st, 
according  to  the  differ^ice  between  what  would  have  been  the 
net  produce  had  there  been  no  damage,  and  the  actual  net  pro- 
duce (which  is  1,866/.  189.^  being  32/.  2s.  9J.  per  cent.)  2diy,  By 
a  per  centage  on  the  invoice  price  upon  the.  loss  of  1,666/.  18s. ; 
or,  3dly,  By  a  per  centage  on  the  sum  insured  upon  the  loss  of 
1,866/.  18t.    llie  Defendants  on  the  other  hand  contend,  that 
the  loss  ought  to  be  computed  by  charging  upon  the  invoice 
price  such  a  proportion  of  the  difference  between  the  sound  and 
damaged  prices  at  the  port  of  delivery  as  the  invoipe  value  bears 
to  such  sound  price,  viz.  that  as  the  sound  price  of  7,799/.  lis. 
Id.  had  sustained  a  loss  of  1,799/.  16s.  9</.,  the  invoice  price  of 
5,997/.  2s.  1  J.  will  sustain  a  loss  of  1,884/.  10s.    If  the  Court 
shall  be  of  opinion  that  the  Plaintiffs  are  entitled  to  the  differ- 
ence between  what  would  have  been  the  net  produce  had  there 
beep  no  damage,  and  the  actual  net  produce,  the  verdict  (after 
deducting  freight,  duties,  and  charges)  is  to  be  entered  for 
2,028/.  2s.,  that  is  to  say,  for  1,896/.  2s.  (being  32/.  2s.  9d.  per 
tent,  on  the  sum  insured)  in  addition  to  the  132/.  for  return  of 
premiums  for  sailing  with  convoy  and  arriving ;  but  if  according 
to  the  principle  contended  for  by  the   Defendants,  then  for 
1,516/.  XOs.,  that  is  to  say,  for  1,384/.  10s.  and  the  133/. 

This  case  was  argued  in  Easier  term  last  by  Bayley  Serjt.  for 
the  Plaintiffs,  and  Best  Serjt.  for  the  Defendants,  after  which 
it  stood  over  till  this  day  for  the  consideration  of  the  Court. 
•  And  now  Lord  Al van  lb Y  Ch.  J.  said — My  Brothers  and 
myself  are  of  opinion  that  the  rule  laid  down  in  the  late  case  of 
Johnson  v.  Sheddon,  2  East,  581.  is  the  proper  rule,  and  that  the 
loss  must  in  this,  as  in  the  case  alluded  to,  be  calculated  upon 
the  gross  proceeds  of  the  goods  insured*  If  I  were  to  enter  iuto 
the  reasons  upon  which  our  judgment  is  formed,  I  should  only 
repeat  the  argum^its  which  have  been  already  stated  by  Mr. 
Justice  haterence,  and  m  vain  comment  upon  a  subject  which 
cannot  be  better  illustrated  than  it  has  been  by  him. 

Per  Curiam,  Verdict  to  be  entered  for  1,516/.  10s. 
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]YURRY 

and  Others 
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REGULA  GENBRA:US« 

It  10  6tiDBAA»i  iThat  from  and  lifter  the  lArt jfiiy  <»f  iiib 
term  no  jud^ent  be  sigtfed  upon  any  wfufratat  aaihorisiiig  anjp 
attorney  to  confess  judgment  -witiidnt  tttch  #Bmmt  being  deli- 
vered id  and  &M  by  tile  derk  of  the  docqvetsi  who  n  heieby 
ordered  to  file  the  taiM  ill  the  order  in  irki^  tk^j  sWI  be  te- 
ceired. 

Asn  XT  18  y0RTHBR  ORDnRBD,  That  OTBry  rftonl^y  of 
this  Conft  whd  shtil  (irepiiie  My  iriUTant  of  atMrney  td  coiAn 
ahy  jlid^eAt  trhieh  m  td  besnbject  to  any  defeiUBanee^  doo4nse 
sQch  defeazane^  to  be  Written  on  the  staie  {laper  or  pirchnnilt 
oft  whieh  the  warramt  6f  attorney  shaR  be  written^  or  teaae  a 
metaioitodam  in  writing  te  be  ihade  on  sm^  waiiauti  oonCttning 
ing  the  snbstahcfe  aild  eflbot  of  Mioh  defeaaaftioev* 

ALVANLiBY. 

J.  Heath. 
f3r.  Root*. 
A.  ChambAb^ 
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Att/QVEO  A|ro  p;GTPWIN£D 


IK 


THE  COURTS  OF  COMMON  PLEAS 
EXCHBQUiaa  CIU»MBE», 

IK 

HUary  Term, 

In  the  Eorty-thiid  Year  of  tiie  Beigii  ^  Gboroc  HI. 


The  King  v.  Benjamin  Poolet. 

npHB  prUoper  was  tried  at  the  Old  Bailey  Sq^ember  .SesAm  Itsecmstiiatit 

1800,  before  Chatnbre  J.  upon  indictment  fbmided  upon  the  wiu^bi^tbe  ^^ 

7  Geo.  3.  c.  50.  s.  1.  ia\  for  that  he,  at  the  time  of  the  committing  ^  <^Z'  ^  ^'  ^' 

^  ^    f.  l.forapcT* 

'  son  employed 

In  the  po8t-o9ioe  to«tMl  out  of  a  Utter  entratted  to  Us  caie»  a  dKaft  011  a  LardoSi  banker,  purporttng 
lobedmvii  'mLmaUfn,  Jbutactiialij  drurn  aliove  10  miles  frpm  L^9n,  op  Miistamped  paper.     It 
seems  also  that «.  i,  of  the  same  act  does  not  apply  to  persons  employed  in  the  post-office ;  and  that ' 
«  person  of  that  deteriptiMn,  ^tlmrefoiey  itho  steals  a  letter  oot  of  tlte  pQit-offi<9e>ifc  9Pt  guilty  of  felony 
;iin4er-thHt  section. 


(a)  That  M9l¥)n  provisos  that  if  atiy 
deputy  clerk,. agent,  letter-carrier,  post- 
boy, or  rider,  or  any  other  officer  or  per- 
son whaMo^^Ct  employed  in  receiving, 
stamping,  4'««  letters  or  packets,  or  in  any 
other  business  relating  to  the  post-office, 
■hall  secrete,  emibe«9rle,«r  dettfw  any  let* 
ter  packet,  bag^  or  nail  of  lettan,  which 
he  shall  he  entrusted  with,  or  which  shall 
lHiTO.corae  to  lus  hands  or  possession,  con* 


taining  apy  .baakonQto,  |iank  post  hill.  |>iU 
ofeachange,  fit  c.  banker's  letter  of  credit 
or  note  for  or  rplating  to  the  payment  of 
money,  or  other  bond  or  warrant,. drafts 
bill,  or  promissory  note  whatsoever,  for 
the  payment  of  money,  or  shall  steal  or 
take  oat  9f  m  .letter  or. packet  irhlch 
shjRil  come  to  his  possefsipn,  apy  bank 
note,  &c.  (as  before),  he^  shall  be  guil(y 
of  felony  without  benefit  of  clergy. 

of 
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1803.  of  the  several  felonies  and  offences  thereinafter  mentioned,  was  a 
— -^ —  person  employed  in  certain  business  relating  to  the  post-office  ^ 
^^'"^  that  is  to  sajTy  in  sorting  letters  and  packets  brought  and  t^on- 
PooLEY.  veyed  by  the  post  to  th^  General  Post-office,  situate  in  London 
aforesaid,  to  wit,  at,  Ifc, ;  and  that  on,  S^c.  a  certain  letter  then 
lately  before  brought  and  conveyed  by  the  post,  to  wit,  by  the 
post  from  Maidstone  in  th^countyof  JCeiilto  the  General  Post- 
office,  for  and  to  be  delivered  to  a  certain  person  at  Mile  End 
near  London^  that  is  to  say,  one  Archibald  Thomson ^  and  then 
containing  therein  a  certain  dr^ftfor  the  payment  of  money, 
bearing  date  at,  &c.  (stating  the  draft)  whereby  the  last  men- 
tioned persons  (the  drawers)  were  required  to  pay  to  Mr.  Archi- 
bald Thomson  or  bearer  200/.  and  also  a  certain  other  draft  for 
the  payment  of  money,  to  wit,  of  the  sum  of  300/.,  came  to  the 
hands  and  possession  of  the  said  B.  Pooley,  then  and  there, 
being  such  person  so  employed  as  aforesaid  in  the  business  of  bk 
9aid  employment :  and  that  he  afterwards,  to  wit,  on,  8cc.  at, 
&c.  being  then  and  there  such  person  so  employed  as  aforesaid, 
and  then  and  there  having  the  said  letters  containing  the  said 
drafts  in  the  hands  and  possession  of  him  the  said  B«  Pooley  as 
such  person  so  employed  as  aforesaid,  feloniously  did  SQcrete 
the  said  letter,  then  containing  the  said  drafts  (the  said  drafts 
then  and  there  being  in  force,  and  being  the  property  of  D.  T* 
(the  drawer),  and  the  sums  of  money  made  payable  and  secured 
thereby  respectively  then  and  there  being  unsatisfied,)  eoiUrd 
formam  statuii/*  Sfc*  The  ^d  count  described  it  as  being  **  a 
packet."  The  Sd  and  4th  counts  were  the  same  as  the  1st  and 
2d,  only  laying  it  to  be  the  property  of  Archibald  Thomson  th^ 
payee.  There  were  also  four  other  counts,  varied  like  the  two 
first,  charging  him  with  **  stealing  and  taking  from  and  out  of 
the  said  letter  4he  said  drafts." 

The  draft  was  diiected  to  the  Stratford  Place  Banking-house  in 
Mary  bone,  and  was  dated  at  London ;  but  at  the  trial  it  was  proved 
to  have  been  drawn  at  Teston  near  Maidstone,  in  Kent,  above  ten 
miles  from  the  Banking-house.  And  thereupon  an  objection  was 
taken  by  the  prisoner's  counsel,  that  as  the  draft  contained  in  the 
letter  was  drawn  upon  unstamped  paper  (a),  it  was  not  a  valid 
order  for  payment  of  money,  and  therefore  not  within  the  statute. 

(a)  See  31  Geo,  3.  c.  25.  t.  4.  which      banker  reiiding  within  ten  miles  of  (he 
confines  the  exception  in  favour  of  bank-      place  where  the  draft  is  drawn. 
en  drafts  to  soch  as  are  dr'twn  upon  any 

This 
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This  point  having  been  reflerved  for  the  opinion  of  the  twelve       1803. 

Jndges,  was  argued  before  them  on  the  2l8t  of  Notoember  1800      

in  the  Exchequer-chamber.  The  Rma 

Knowlys  for  the  priJBoner.  The  objections  in  this  case  are  Pooley. 
two ;  1st,  That  the  draft  in  question  is  not  a  draft  within  the 
meaning  of  the  7  Geo*  3.  c.50.  2dly,  That  this  indictment  is 
not  proved.  A  draft  for  the  payment  of  money  within  the  meant 
ing  of  the  statute  must  be  such  a  draft,  that  the  person  in  whose 
favour  it  is  drawn  may  compel  the  payment  of  the  money  men*  , 
'^oned  therein  by  action ;  whereas  the  draft  in  this  case  was  al- 
together ineffectual  at  law.  In  R.  v.  Moffatt,  2  Leach,  C  C, 
488.  it  was  decided  that  forgery  could  not  be  committed  of  a  bill 
of  exchange  drawn  for  a  less  sum  and  in  a  different  form  than 
that  required  by  17  Geo.  3.  c.  30. ;  and  in  Mary  MUckelPs  case, 
Fo8t  119.  the  prisoner  having  forged  an  order  to  a  tradesman 
for  delivery  of  goods  in  the  name  of  an  overseer  of  a  parish  re- 
questing  him  to  let  the  prisoner  have  the  goods  and  he  would 
see  them  paid  for^  the  Judges  held  it  not  witfain  7  Geo.  2.  c.  22. 
which  ms^es  it  felony  to  forge  any  warrant  or  order  for  de- 
livery of  goods,  the  terms  used  not  being  strong  enough  to 
amount  to  a  warrant  or  order.  That  detennination  has  since 
been  expressly  recognised  in  R.  v.  Williams^  1  Leach,  C.  C 134. 
So  in  R,  V.  Ctinch^  2  Leach,  C.  C.  611.  it  was  decided  that  the 
order  must  be  directed  to  the  person  who  is  in  possession  of  the 
goods,  and  must  import  that  the  person  whose  name  is  charged 
to  be  forged  had  audiority  to  make  it.  The  same  doctrine  was 
laid  down  in  JR.  v.  Eilor,  1  Leach,  C.  C.  868.9  with  respect  to 
the  forgery  of  orders  for  the  payment  of  money  under  7  Geo,  2* 
viz.  that  the  terms  of  the  order  must  be  positive.  In  all  these 
cases  the  Judges  have  construed  the  act  by  which  a  new  felony 
was  created  in  the  strictest  manner,  not  regarding  whether  the 
cases  were  within  the  mischief  guarded  against  by  the  legislature, 
if  not  within  the  true  construction  of  the  letter  of  the  act.  Now 
by  the  7  Geo.  S.  e.  50.  a  new  felony  was  created,  and  the  words 
used  as  applicable  to  this  indictment  are  **  draft  for  the  payment 
of  money."  It  was  on  account  of  the  value  of  these  instru- 
ments, and  their  negotiability,  that  the  legislature  considered  the 
offence  in  so  serious  a  light,  and  punished  it  with  death.  But 
the  81  Geo.  3.  c.  25.  having  imposed  a  particular  stamp  upon 
them,  and  declared  them  not  to  be  available  either  in  law  or 
.equity  without  that  st^Unp,  the  draft  taken  out  of  ^e  letter  by 

th 
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160d«       ^®  inSaiMier  kad  ndtlier  Tidfle  Mr  Mgptifibili^  i  and  though  it 

imports  to  be  payable  OB  denuoNU  yet  the  holder  eoidd  not  bav^ 

The  XtKo     compelled  that  payment.    In  the  next  plaeo^  tbe  indictment  has 

TooLEY.      idle^  that  the dnflk in  question  jnminfero^  at-the  time  it  was 

taken ;  whereas,  from  thewont  of  a«tsmp»  it  Aover  was,  fms 

the  time  of  itsceeation  to  thatof  its  being  take^  by  the  prisoner, 

in  any  way  availahla* 

Jbhoiioa  Ae  part  iof  the  iarown«    tt  is  not  neoessary  to  sop* 
poft  with  proisf  tlsB  aHegation  that  ib»  draft  was  in  force,  but  it 
may  be  rejected  asBarplnsupe.   In  P£ppm  ?•  SalomQm»  5  T^R. 
498.  tbemla  is  laid  down  by  BuUerJ^  as  to  proving  allegjatioxis 
whenmade»  andeonfinedliyhimiodesQciptioasofMntraets^aid 
ceeords,    Indeedin  JL  r^^enJBip  iLmeh  C,  C.  896.  where  the 
pmanorwasiadieteAfiirabarglvy  jn.tiiehpnse  ofX  withiar 
te«tto'8teal1keg0odsiif  £.9  tboa^  so  saoh  p^nrson  as  B.  liyed 
tm  the  faonse,  kw  had  any  peoperty  jkenef  the  latter  aUegatioa 
was  held  immateriaL  Wi&  lespeet  t0  tiie  1st  objection,  though 
&e  draft  in  questioa  eoald  m«t  im»  boep^veceiyed  ia  ^videsop 
ftr  tl»  i«p«e  of«.peIling  pi««««tirf  U,  yet  U  mj  be  1^ 
«eiaad  in  evidence  to^wnirict  Abe  prisoner  of  the  offence  with 
which  he  irohaigBd.  lMR.w.HamkfswBodtXZ^BgifihC.C.292.it 
was  hold  that  a  bill  of  Axehange  aot  stamped  might  he  received 
in  evidence  to  aiippoit  an  indiotmenl  for  forgery  ;  and  jn  £•  y. 
Colin  Meadiai^  2  Leack  C  C  fill,  an  unstamped  promissory  note 
was  aeceii^  in  evidaoee  to  .oonviot  the  piJMoaer  of  attering  the 
«ame«    in  that  case  Grote  Ja  in  d^nreiuig  the  ojaniQn-of  the 
Judges,  aays,  **'  the  proposition  arising  fcom  the  objection  is,  tbait 
•the  paper  writing  atotedin  the  indicteient  is  ooia,  promissoiy 
noie,  becaase  it «  not  on  a  stamp;  but  the  question  whether  it  is 
or  isiiot^fNroansBoryiiotoyrdBpends  iqpon  the  tenor  of  the  instra- 
meat,  and  not  npon  the  eurcanstanoe  of  its  being  sstsmped  or 
AOt.*'  The  determinaiioain  .£.  v.  Mqffai  prooeededon  the  words 
of  thel7X3<o.B.  e.  SO.  which  had  declared  ouch  a  biU  of  exr 
^bangeas  was  Aigediaithat  case  void.  Bat  the  ^  Geo.  jS.  c.35. 
4oe8  not  deobuBe  the  inatmmenibi  Ib&te  emaaeratad.  void  if  pot 
-stamped,  bat  thatihey  ^all  not  "  be  pleaded  or  given  in  evi- 
dence in  any  court,  cnr admittedin  any  court  to  be  useful  or  avails 
4able  in  law  or^uity  as  an  acknowledgment  of  any  <debt,"  4*0. 
if€.  Hie  4ntt  in  thii  oase.conld  not  have  been  enforced,  beiiig 
unstamped,  bat  it  did  not  appear  :iipon  the  face  of  it  to  re- 
quire aataa^),  since  it  did  not  purport  to  be  dmwn  above  tan 

miles 
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imtot  ffoB  l4iNbit«  The  objde^ tf  thd  Itig^toM; w«i  to  j^ftf* 
vent  the  property  ol  peMons  Oont^jed  bj  the  poM  from  being 
stolen.  [Lord  Ekbn  C.  J«  The  legisktore  hte  not  mide  it  a 
fdony  to  seoreto  any  letter^  biittoseel*eto  any  letter  centaining 
suck  ttduabled  as  aro  th^re  enumerated.} 

The  Opinion  of  the  Judged  wdt  netetf  peUiolj  eonttinnioated, 
but  a  ptBodon  was  granted  to  the  prisoner  for' the  speciile  offimce 
charged  upon  him  bj  the  ittdktBienti  in  older  that  he  might  be 
indicted  upon  Hie  9diide1ioii  of  the  stotntd  7  Gio.  2.  cfiO* 

Aoeordingiy  tiie  prisonet  ifas  again  triftd  at  the  Old  Amfajr 
Sesrions  in  Febnmry  180i>  by  Lawrence  J.^  en  an  iadktnietft 
fraifted  Oh  the  21  section  (a)  of  tim  7  Getf •  8.  c.  GHk  for  that  ia» 
'^feloniously  did  steal  aad  take  ftom  and  nut  <tf  a  eartaiB  post* 
office,  to  wity  the  chief  *Penny-po8t  Office  sitaate^  stneding^  and 
being  in^  fisc.  Me  Eetter,  thetetofbresenf  by  the  post  to  the  said 
post-office  for  and  to  be  deliteled  to  a  oerfam  person  M  MUe  End 
nbifr  LoMkm^  that  i^  to  fliy^  one  jStchUM  TkofiMn^  and  one 
other  lettOT,  cmtiri  fdrmam  AtOuO!^  &o«  The  Sd  oomit  was 
for  stealing  *'  out  of  A  e^rtuit  honse  for  the  feoeipt  and  defi?i«y 
of  kttorii  sent  by  the  posl^  iita«te;' 4ri^  and  dwddy «« eat  of  a 
cetHdn  plase  fbr  the  reoeipt^^  4f6»  lltete  wcHre  dnree  ethibr 
ceonls^  onfy  varytog  fift)m  the  fint  by  Iteoging  hun  with  steal-* 
in^  *'  t>M  paiALet  Adietefoie  ^e^t  by  ^e  pett»'' 

It  appmured  in  etiteiei  that  Ike  prisoner  was  enpioyed  in 
the  piemnywpiMSt  ^cipivrtmeiit  as  a  ehatf|i»*taiDei'  and  a^  a  letter** 
currier,  and  that  ai  dua^e-taker  Ae  totteia  artiifisig  by  the 
General  Post,  whteh  w«%  to  be  defiipered  Ify  the  oasriers  of 
the  Penny-post  of  the  eastern  diirision,  irere  delhwed  to 
him  to  be  divided  aecosdlng  to  Ae  ^iffeienl  widks  of  the 
lettofvesirriers,  and  that  he  did  not  dsirf«ff  the  letter  the 
sabjeet  of  the  indietment  to  the  kftter*«aifi^  within  wlmse 
^^k  the  person  Uted  to  wliom  it  iima  dkeeted ;  that  he  after- 
wai^ds  opened  it,  and  took  evl  ef  it  a  <3ieek  «r  dnft  for 


v; 
POO^ST. 


(«)llttlt  iecdoii  prt^ei,*  tlitt  if  ssy 
penoB  nrhacaoever  shall  fob  any  Inftil  of 
any  letter  or  packet,  baff»  or  mail  of  iet- 
\et9,tK  ahall  ileal  and  take  from  or  oat  of 
aiw  4lch  BiSlU  or  ffom  or  out  of  lOiy  btt 
of  lettrn  ftcnt  or  conteyed  by  the  pos^ 
of  ffotn  or  out  of  anT  pdit-offilpe  or  hooee 
or  place  Ibr  the  receiptor  delivery  of  let- 
ters or  packets  ient  or  to  be  seut  by  the 


p^Atf  mp  fatter  or  ft/^l.  he  ^hall  bo 
gailty  01  feloay  without  benefit  of  der^ 
although  such  robbery.'Btealiiig,  or  taking 
shaK  not  appear  Id  be  a  takkig  liroai  Ihv 
penoB,  or  oa  the  highivay,  or  in  anv 
dwelling-house,  4"^.  and  alilsmgh  it 
should  sot  lippesr  tlist  ssy  pcHoa  tua 
pat  in  fear," 

200/. 
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1808.       300/;  on  the  Stratford  P/are  Bank,  drawn  on  unstamped  paper 

■    '      by  a  person  liring  above  30  miles  from  Stratford  Place* 
^v/"^         It  was  objected  for  the  prisoner  that  this  draft  being  on  un« 
FooLix.      stamped  paper  could  not  be  received  in  evidence  as  a  medium 
to  shew  tJiat  the  prisoner  had  stolen  the  letter.    But  the  Court 
over-ruled  the  objection,  being  of  opinion  that  the  draft,  though 
unstamped,  might  be  received  in  evidence  for  collateral  pur* 
poses,  though  not  for  die  purpose  of  recovering  the  money  con- 
tained in  it.    But  the  Court  entertained  doubts  wheth^  the  2d 
seoCion  of  the  7  Geo.  3.  c.  £0.  applied  to  servants  of  the  post* 
office,  against  whose  misconduct  the  first  section  of  that  act  was 
intended  to  guard,  and  from  which  it  may  be  inferred  that  the 
legislature  did  not  conceive  that  the  embezding  a  letter  by  these 
servants  was  a  larceny. 

The  case  was  argued  before  the  Judges  (absente  Lord  Eldon 
C.  J.)  on  Saturday  the  2d  of  May  1801. 

Knapp  for  the  prisoner.    This  indictment  is  framed  on  the  2d 
section  of  the  7  Geo»  3.  c.  fiO.,  WBtA  it  will  be  necessary  forme  to 
contend  that  this  section  does  not  extend  to  the  prisoner,  because 
he  was  a  person  employed  in  the  post-office  as  a  charge-taker  and 
letter-carrier.    In  the  construction  of  penal  statutes  all  the 
clauses  in  the  same  statute,  and  all  the  statutes  in  pari  materia 
must  be  taken  together.    In  the  5  Geo.  3.  c.  25.  t,  17, 19  8c  20* 
provisions  similar  to  those  contained  in  the  two  first  sections  of 
the  7  Geo.3.  c«  50.  are  confined  to  persons  employed  in  the  post- 
office  :  and  the  third  section  of  the  7  Geo.  3.  f^^n  takes  notice 
of  persons  enqiloyed  in  the  post-office,  and  provides  against  their 
destroying  any  letter  for  which  they  hate  received  the  postage. 
The  words,  therefore,  *'  any  person  or  persons  whatsoever,"  con- 
tained in  the  2d  section  of  the  7  Geo.  S.,  can  only  be  construed 
to  extend  to  persons  not  employed  in  the  post-office.  In  Rex  v* 
Skutt,  Leaches  Crown  Cos.  124.  ed.  3.,  it  was  doubted  whether 
an  embezzlement  by  a  servant  would  amount  to  larceny ;  and  in- 
deed the  39  Geo. 3.  c.  85.,  which  was  made  to  protect  masters 
against  embezzlements  by  their  clerks  or  servants,  was  passed 
on  a  doubt  supposed  to  be  entertained  by  the  Judges  in  Rex  v. 
Bazeley,  Leach's  Cro.  Ca8.973.  ed.3.  whether  the  prisoner,  be- 
ing employed  as  a  servant,  was  guilty  of  a  larceny  in  embezzling 
money  delivered  to  him  for  his  master.  ^  Now  in  this  case  the  pii- 
aoner  had  a  possession  by  delivery  to  him  as  a  servant,  and  he  is 

not 


r 
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fiot  charged  with   embezzling  but  with  stealing.     [Ueaih  J.        1808. 

There  never  was  any  donbt  amongst  the  Jndges  in  Bazeley's • 

case  whether  a  servant,  as  such,  might  not  be  guilty  of  larceny ;  *^  ^  "*" 
but  the  difficulty  there,  and  upon  which  the  dedsion  proceieded,  Foolby. 
was,  that  the  money  being  paid  to  the  servant  for  the  master, 
was  taken  by  the  former  before  if  ever  came  to  the  possession  of 
the  latter  by  being  put  into  the  till.]  In  Rex  v.  Waite^  Leach's 
Crown  Cas,  83.  ed.  3.  it  was  determined  not  to  be  felony  in  a 
cashier  of  the  Bank  to  embezzle  an  India  bond.  The  report  of 
Skutfs  case  is  very  inaccurate :  for  it  appearis  upon  inquiry  that 
the  words  **  being  a  person  employed  in  the  General  Post- 
office"  were  not  inserted  in  the  indictment,  as  stated  in  the  re- 
port ;  but  that  the  indictment  was  general,  '*  for  that  he  did 
steal  and  take  from  the  -  General  Post-office  one  letter,  &s. 
against  the  form  of  the  statute :"  and  in  some  of  the  counts  of 
the  indictment  there  was  an  averment  that  the  said  letter  was  of 
ihevalue  of  &.  Scl.  That  case,  therefore^  is  precisely  similar 
to  the  present ;'  since  the  indictment  was  founded  on  the  2d 
section  of  the  7  Geo.  3.  c.50. ;  and  it  appearing  in  evidence  that 
the  prisoner,  at  the  lime  when  the  offence  was  committed,  was 
a  sorter  of  letters  in  the  post-office,  it  was  objected  that  the  case 
was  not  within  the  act,  to  which  the  Court  assentedr  In  this 
case  indeed,  the  letter  not  having  been  alleged  to  be*  of  any 
value  or  the  property  of  any  person,  the  offence  charged  does 
not  amount  to  stealing ;  for  according  to  the  doctrine  of  The 
King  V.  Phipoe^  2  Leach,  77 A.  the  prisoner  could  not  be  con- 
victed of  larceny  for  stealing  a  mere  piece  of  paper,  as  the  let- 
ter in  the  present  case  is.  [Lawrence  J  *  observed,  that  in 
Mrs.  Phipo^s  case  the  Judges  only  decided  that  the  compel-^ 
ling  a  man  by  threats  to  draw  a  promissory  note  was  not  a 
felony.] 

Abbott  on  the  part  of  the  Crown.  The  observation  on  the  form 
of  the  indictment  arises  from  that  used  in  JR.  v.  Skuti :  but  it  is  to 
be  observed  that  the  apparent  reason  why  value  was  charged  in 
that  indictment  was,  that  the  letter  did  actually  contain  &.  Sc/f 
Of  late  years  it  has  been  the  uniform  practice  in  prosecutions  of 
this  kind  to  omit  any  allegation  either  of  value  or  property :  and 
indeed  a  letter  as  such  can  be  of  no  value.  The  substantial  objec* 
tion  depends  upon  the  true  construction  of  the  statute.  The  )st 
isection  of  the  7  Geo.  3.  c.  50.  provides  forcertain  specific  ofiences 
committed  by  persons  of  a  particular  description,  viz,  the  officers 

of 
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MOS.      •t  A»  post^oflka,  and  that  trithogrt  asy  M^ard  to  Ibe  piaee  al 
■      whieii  the  afimee  is  eommittacL    Then  tbe  fid  «acti#ii  iH*<mdef 
The  Knre     f^  another  elaM  of  fM&aonB,  tomaitimi  not  hy  any  pajrticiilar 
rwn.tr.      deseriplieii  of  pefioBSy  bat  by  any  paraoo  or  penons  idbatpo^ 
e^er.    If  <he  argnneKt  vfaidi  baa  bean  used  in  fiurovr  of  the 
priaoaer  be  snecotsfali  that  the  words  ^  aay  fieraonfl  wbateo* 
ere/*  •fure  to  be  «o  mtraSned  mi  to  jexoliude  the  particrolar 
persons  described  in  Ae  Jst  seotion  oftke  aet,  it  «S  follow  that 
an  offiaerof  the  post-oflSoa  robbiaf  <he  mail  iqMm  the  highway* 
eovdl  not  be  ^mietad  under  thiaSd  section,  whiA  profides 
for 'fiiat  effMioe.    Bat  it  fafis  bean  eoutaadad,  that  the  taking  a 
letter  Ijj  a  person  «alru0ted  with  the  passassion  af  ft»  is  not  a 
fltealing1»y  reason  of  the  trust.   Now  it  ii  true,  thatinoaiaBioii 
cases  a Wlee  would  not  be  guilty  of  iacceay.    Bot  thepeiaons 
employed  in  thepoiAK»ffce  are  not  the  aervants  af  theindividiials 
to  wliomtiie  letters  belong,  h«ttha  servants  aftheC^jsown*  ^is 
appears  from  the  ease  of  ifhitfiM  ^.tj>rd  Le  Dapetuer^  Ccwf. 
754.  -where it  was  hcM  that  Hm  Postmaster i&enand  was^ot liar 
Ue  astt  eemmon  ^iumet»  being  the  aer¥aat ^of  the  fkufclie.    The 
ease  of  IZey  ▼.  ^aile,  therefore,  k  not  appMedde  to  the  pre^ant, 
fhe  'prisoner  there  liaviag  been  the  oMrrant  of  a  pi&fata  ooqx>ra» 
tion  'in  whieh  4ie  property  of  the  i>end  was  qrestad.    ftesidaSy 
Che  trust  reposed  ^  the  piteonerin  this  -ease  did  nat«xtsnd  to 
take  flie  letter  out  of  the  efiee,  (t  liaring  he^  ^isbusinass  to 
deKver  it  in  the  office  to  ^persen  to  whose  walk  it:bclwBgod> 
fiBs  posses^fionisf  the  letter  was*  apeciflll  and^uaii^ed,  and  rer 
semUed  ihe  ^asessien  'utikh  «  -h^ler  iMS  in  die  fdate,  jox  a 
ahepherd  in  ^^  ^heep,  of  his  master,  who  are  ganl^y  iof  laaceny 
iftfaey take  theproperty  entcueted  t^4hem ;  1 H*  P. jQ.fitS.;  or 
fhat  of -a  confidenfial  elerk«  who  *tsice8  aMil  af  ipchMige  tjpom 
the  counting-house  of  his  master  and  receives  the  money,    iter 
T.  CAtpeAoctf,  It  Leaek,  ^Cronm  Cm.  MS.  ed*:^.    Itis  dear  that 
thet)ffeBee  commitfted  in  this -ease  is  within  the  wieaaing  of  the 
7  Gto.9.  c.tM* «.  'S. ;  and  Sndeed^it  be  not,  this  oenseqaenee 
wiilfollow,  fhat  the  persons  wtio  have  the  .greatest  appoitadty 
t)f  cemmitfing  the  enme  wbi<^  the  legidatare  aieant  to  jwoaent, 
wHl  hot  4)0  subject  to  any  punMinent  for  'SO  4oing,  ^aoe  vaiy 
few^rsons  but  those  employed  inthepoat'^ifloe  iiaaea^opi- 
portamty  of  steiSing  any  lettw  -out  4»f  k.    With  neqpact  to 
'Vkutf'%  case,  the  point  does  not  seem  *to  have  been  £uiiy  4Mlina 
the  fudges ; 'for>  according  *to  43ke  raport,  the  ^oiiie  was  treated 

as 
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as  arising  upon  the  Ist  section  of  the  statute ;  whereas«Jt*appear8       .  'I860. 
from  the  indictment  to  have  been  founded  on  the  2d. 

The  opinion  of  the  Judges  was  never  pttl^ly  communicated ; 
but  the  pfisolier  vas  det^ed  in  custody  until  the  10th  July      Pooley. 
last,  when  he  was  paidoned  and  diseharged* 


B£CK£ft  tr.  Thomson.  Jw.tenu 

nptilS  was  B  rule  calliBg  on  the  PlaititlEr  to  shew  cause  why  ^J^^  pieMl- 


the  jildgment  signed  should  not  be  set  aside  fiur  inregularity.  ^  !•  ^»  ^^ 
A  rule  to  plead  haTing  been  givBn  on  the  dOth  Jii9»«i  the  time  ment^inw^by 
for  pleading  e:(pired  on  the  3d  July.    On  ti^  6th  of  the  same  ^^^^^^* 
month,  the  Plaintiff  i«>t  then  having  signed  judgment,  an  a|qdi-  hisvppKcaHon 
cation  was  made  to  the  Court  by  the  Defendant  to  stay  pvooeedo  f^y  SiTS^ 
lugs  until  the  Plaintiff  riiouid  give  security  ibr  ooste^  to  be  apr  FSmiff  giU 
proved  by  the  ptothonotary.    TJns  appUoation  was  o|)posed  in  •«<:o'<^  ^ 
the  first  instsAoe,  and  granted  by  the  Court ;  but  en  the  some  proved  by  the 
day,  before  any  rale  was  dmwn  up^  the  Plaintiff  gave  seourilyj  ^  p^^lS?' 
Vhtch  was  aco^ted  by  the  Defendant,  immediately  aflor  whitfh  tbov|^  he  i^^e 
the  Plaintiff  signed  judgment.  ^"iS^fe^ 

5%«pAer(2  Serjt.  shewed  cause^  and  contended  that  as  Ae  tibie  aeoeptediij^ 
for  pleading  was  out  before  the  application  to  the  Coart,  and  ^t^R^y 
die  Defendant  had  waved  tiie  prothonotary's  apprdbation  by  ao»  tosignjwig^ 
cepting  the  seemity,  the  Plaintiff  was  at  liberty  to  sign  jodg-  SlTS^R'^irr 
ment  as  soon  as  be  had  complied  with  dw  order  of  the  CeuH;      ^*  ^^^^  ^ 
Best  Serj*.  &intri.  J^^"*"*^ 

Lord  AlV  ANLfiV  C%.  J.  The  Court  having  made  an  order 
that  %he  RaiMiff  sfaonddaot  proceed  untii  he  had  given  aecwrity, 
it  was  not  competent  to  him  to  do  the  act,  aad  sign  jadgmenty 

ChambrbJ.  He  ought >  3mve  waited  till  the  x>pening  ^ 
the  office  on  the  next  morning. 

Per  Curiam,  Bde  abscdata.  ^) 

t(a)  It  fau  tMen  held  tlitt  jmlgiiieflt      for  pleading  be  m!L    Uifirmtm  t,  Ian* 
'aa^  be  signed  imraediBtciy  after  the  de-      g€lU,  onU,  vol.S.  p.  363. 
liTery  of  a  bill  of  particulars,  If  Ihe  time 
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j«i.s7th.  Leeds  and  Another,  v.  Wright. 

Au  the  general  HPRo VER  for  goods.  The  cause  was  tried  before  Lord  Jhanley 
dSTof  i.^nd  Ch.  J.  at  the  Guildhall  sittings  after  last  term,  when  it  ap- 

Co.  a  boose  ftt  peared  that  the  goods  in  question  were  purchased  of  the  Plain- 
powcrtoezport  ^^  ^^  Manchester^  by  one  Moisseron  (who  was  the  general  agent 
for  them  to  in  London  of  the  house  of  Le  Grand  and  Co.  of  Paris)  in  the 
as  he  shoaia  name  of  that  house  '^  that  by  Moisseron^s  directions  the  goods 
think  fit,  par-  were  sent  for  him  to  the  house  of  the  Defendant  in  London^  who 
in  the  name  of  ^cu  a  packer,  and  arriyed  there  on  the  third  of  September,  1802; 
r'  *^^^h^  ^^  VL'pon  there  arriyal  there,  Moisseron  came  to  the  Defendant's 
(«f>  and  direct-  bouse,  and  had  some  of  the  goods  unpacked  and  sent  away,  and 
cd  them  to  be  fj^^^  remainder  repacked ;  that  on  the  7th  o{  September^  while  the 
packer  in  l4ii-  goods  SO  repacked  remained  in  the  house  of  the  Defendant, 
l^n.  After  news  arrived  that  the  house  of  Le  Grand  and  Co.  at  Paris^  had 
had  lome  of  failed ;  upon  which  the  Plaintiffs  tendered  to  the  Defendant  his 
^1^^^^^'  charges  upon  the  goods,  and  required  that  they  should  be  deli- 
aent  away,  and  Tered  Up  to  them.  It  also  appeared  that  Moisseron  had  a  g^ene- 
J^^^  ral  power,  either  to  send  the  goods  to  Le  Grand  and  Co.  at 
Newitbeoar^  Paris,  OT  to  Holland^  Germany ^  or  such  other  market  as  he 
AlkraofB.  Bl^ould  think  most  beneficial.  A  verdict  was  found  for  the  De* 
and  Co.  Held  fendant. 

in  n.'i  handb        ^^^  Seijt.  now  moTod  for  a  new  trial,  insisting  that  the  goods, 
wereno  longer  while  in  the  hands  of  the  Defendant,  were  still  in  transitu,  and 
thatc!*, thoe-   consequently  that  the  Plaintiffs  were  entitled  to  recover  them. 
riTi't*"*  rt"""      ^^  referred  to  Hunt  v.  Ward,  cited  in  Ellis  v.  Hunt,  8  T.  R. 
Shol*  '  ^^     467.,  where  goods  sent  by  order  of  the  vendee  to  a  packer,  were 
held  to  be  tu  trausitH,  the  packer  being  considercKl  as  a  middle 
man  between  the  vendor  and  vendee ;  also  to  Stokes  v.  La  Ri- 
viere, cited  in  the  same  case,  p.  466.,  and  Hoist  v.  Pownal, 
1  Esp.  N.  P.  Cas,  p.  240.,  to  shew  that  goods  must  be  considered 
iu  transitu  till  they  arrive  at  their  ultimate  place  of  destination, 
and  to  Hodgson  v.  Loy,  7  jT.  12.  440. 

Lord  Alvanley  Ch.  J.  These  goods  were  not  sent  to  the 
Defendant  to  be 'delivered  by  him  to  the  house  of  Le  Grand  and 
Co.  at  Pflrts,  but  they  were  sent  to  Moisseron,  the  agent  of  that 
house  in  London,  and  were  there  to  await  his  disposal,  he  being 
invested  with  authority  to  send  them  to  such  market  as  he  should 
think  mostadviseable.  The  goods,  therefore,  were  received  by  the 

*  Vide  Seolt  ▼.  Penit,  post.  469.     Dixon  ▼.  Baldwell,  j»  East,  175. 181.    Route  t. 
P  ichfordt  S  Tannt.  83. 

Defendant 
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Befendaiit,  not  on  the  account  of  Le  Grand  and  Co.»  but  on       1603* 
that  of  Moisseron.    The  delivery. to  the  Defendant  was  clevly  a       ■ 
delivery  to  MoisseroH^  although  the  goods  were  intended  for   ^^^j^^jj^^ 
exportation ;  and  indeed  his  conduct  shews  that  they  were  ao  v. 

considered,  since  after  their  arrival  at  the  Defendant's  house,  W«ioht. 
he  ordered  some  to  be  unpacked  and  sent  away,  and  the  re- 
mainder to  be  repacked.  None  of  the  cases  cited,  therefore, 
apply  to  the  present  Indeed  Momeron  might,  if  he  had  so 
pleased,  have  made  London  the  place  of  their  ultimate  destinar 
tion,  and  disposed  of  the  goods  ^ere. 

Heath,  Rookb,  and  Chambrb  Js«  concurring : 

Best  took  nothing  by  his  motion. 

FULWOOD   V.  AnNIS.  J«»-Wtb. 

This  was  a  rale  to  shew  cause  why  the  Court  should  not  The  Coort  of 
amend  the  teste  of  a  writ  of  icire  facias  against  bail :  there  toADwnd  aMtr« 
were  fifteen  days  between  the  teste  and  return,  but  the  former  /"««•  •i»'n* 
bore  date  before  the  writ  of  ca.  sa. 

,  Lord  Al  VAN  LET  Ch.  J.  The  power  of  amending  writs  of 
scire  facias  against  bail  is  certainly  discretionary:  but  the  Court 
in  the  exercise  of  their  discretion  do  not  think  proper  to  cure 
any  irregularities  of  which  the  bail  are  entitled  to  take  advan- 
tage, (fl) 

Rule  discharged,  (b) 
Vaughan  Serjt.  for  the  PlaintiiT. 
Shepherd  Serjt  for  the  Defendant. 

(a)  In  Ptrkhu  ▼.  Pttiit,  antt,  ▼ol.  t.  (6)  Ir  addition  to  the  cases  dted  in 

p.  !e75.  the  Court  intimated  that  in  future  Pn-lrMt  ▼.  Fettit,  to  shew  that  amend* 

amendments  of  this  Itind  would  be  allow-  ments  are  not  to  be  allowed  in  cases  of 

ed,  though  they  did  not  thinlc  proper  lo  bail,  see  Grgy  v.  Jeffenon,  %  Str.  1165. 
allow  the  amendment  prajed  in  that  case. 


Arbuckle  and  Another,  Assignees  of  Henry  Poole,      F«6.3d. 
Clerk,  an  insolvent  Debtor,  v.  Cowtan. 

yJssuMPSTT  for  the  use  and  occupation  of  the  vicarage  house,  TbeproSu  of 
garden,  orchard,  and  glebe  land,  and  all  the  vicarial  tithes  benefice  do  not 
of  the  vicarage  of  the  parish  and  parish  church  of  HemhUl,  in  put  to  the  as- 

.,  .       2  »-      -  sijfnees  under 

the  county  of  Kent.  Miaadfoitac^ 

This  cause  came  on  to  be  tried  at  the  ^Westminster  Sittings  in  "??«^*"^?^' 
Easter  Term  last  before  Lord  AhanleyCh.J.  pursuant  to  a  decree  dole  of  the  \o^ 

•  And  see  Stepcnipii  v.  Gntntt  2  N.  H.  103.  107.'    Mann  ▼.  Cahw,  1  Taunt.  S21. 
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oP  t&e  Court  of  Chtticenr  ^  tlie  Iftb  itf  JtfiV' ISftL  A  Vetted 
wa&  found  for  tie  Plaintim/ diuna^ed  337/.  1&.  ft?.,  subject  to 
the  opinion  of  (he  Court  dpon  the  followiii^  case : 

By  articles  of  slj^ment  in  wiitiii§^,  dated  the  17fh  day. of 
March  1785,  between  t(ie  Rerl  Htmjf  Poole  clerk,  then  aiid 
still  being  yicar  of  the  parish  of  Hernhiltm  the  counfy  of  Kent, 
of  the  one  part,  tiiid  the  above  nanied  Defendiknt  of  the  oth<er 
part,  it  was  agreed  that  from  iiii^tinias  1784  (he  smd  Henh^ 
Poole,  in  consideration  bf  tha  said  liefendtot  piayi^  hfan  98rL 
a-year  on  or  before  the  lOih  of  December,  and  30/.  a-year  io 
the  curate,  in  two  paynietifii',  tH:  on  the  9fli  of  TeSruary  and 
9th  August 9  and  one  guinea  to  i&e  Widows  ot*  cleigymen  in 
Kent,  and  175.  in  part  of  Ae  tenths  and  the  land-tax  and 
parochial  rates,  should  inv^t  the:  said  pefendant  with  every 
claim  he  had  as  vicar,  of  Hemh^U  aforesaid,  op  ,the  seTeral 
occupiers  of  lands,  woods,  fruit,  i^c^  together  with  th^  vicarage 
house,  garden,  orchard,  and  glebe  land,  except  idl  surplice 
fees  and  church-yard  dues;  but  with  proviso  that  necessary 
repsdrs  to  the  vicarage  house,,  bam,. stable,  and  fences  of  the 
yard,  and  garden  gates  and  .stiles  should  bQ  at.  the  costs  and 
charges  of  the  said  Henry  Poole,  as  well  as  any  l^nd-tioL  qt 
poor's  rates  other  than  what  the  said  vicar$ige  was  theit  pharg^ 
with;  and  that  the  said  Defendant  should  sutfer  ou^  John 
Groombridge  the  tl^en  tenant  of  the  vicarage  house  to  continue 
as  long  as  he  paid  the  yearly  rent  of  8/« ;  and  thfit  the  said 
agreement  should  continue  until  either  of  tha.jyurties  thereto 
should  give  notice  to  the  contrary  three  months  at  least  before 
Michaelmas,  at  which  ,time  of  the  year  and  no  other  the  s(ud 
agreement  should  cease  and  determine.  By  yirtne  of  this 
agreement  the  Defendant  on  the  17th  day  of  ilfarci  178i5  afore^ 
said  entered  upon  the  said  premises  in  the  said  agreement  men- 
tioned^ and  hath,  continued  from  thence  hitherto  to  hold  and 
enjoy  the  same  und(er  and  hj  virtue  of  the  said  i^eement,  and 
hath  duly  performed  the  said  agseement  in  all  things  therein 
contained  on  his  part  to  he  done  up  to  Michaelmas  1797.  .On 
the  8d  day  of  October  1797,  the  said  Henry  Poole  being  a  pri- 
soner in  the  custody  of  the  warden  of  His  Majesty's  prison  of 
the  Fleet,  at  the  suit  of  divers  persons,  for  debts  an^ounting  in 
the  whole  to  a  less  sum  than  1200/.^  and  being  .entitled  to  the 
benefit  of  the  act  of  parliament  passed  in  the  ^th  year  q£ .  His 
present  Majesty's  reign,  intituled,  "An  act  for  Ae  relief  of 
certain  insolvent  debtors,"  he  the  said  Henry  J^oole  was  on  the 
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^laidM  ABy^0ci9bkrl797,  td*  the^e«AeAiI'QuiirtBi^SMaioi»  Of 
the  peace  ibr  th^  city,  of  London  dbly  HisbiuDrgcd  from  ho  said 
mij^mifetLt'bj  TirtM  bf  lie  vUd^ict,  vnd  dM  theh  ttnd  Utore 
deiiTer&  a'sefaedifleof  UB*fieU«airi>pec^v^  tatateikxxMialf 
<6  U»  direbtibm  f»f  ^  ridd  luit,  ih  wldeh  geyeBafe  ili6  sdQ 
Hekfy  ^iPobh-^  did  i(iwiengBt  'H>ttern{mrtioidanr  of  'his  Mate  ^ted 
^ftets)  ^ibtert  -tf e  itrtJkmM^  article,  !t».  **  Ttie  yisacBge  of 
ik^nhiU  m  iEnrf,'ih6  tltli6siiif/wlBl:li  haTO  Ubeniraid  to^e  te 
AfldbieARBs  t796,  "Wfairii  T  1mf6  ^^pHdd  'fcr  'the  sv^qpnrt  of 
Myself  ^and  TanUfy."  %^  ae^^poU  dated  the  10th  ibj  of 
FOfPtldfy  I7»rf^illi^  itif'^SBq^  then  Mirg  derk 'of  tiie 
fMfee  for^the  >cily  ^f  ^£»9Mbyi,-did^«y  ^rtee  ^f  t&e  Mid  act 
«nigil  add'eoqy^^all  aatd'singhlar  tU^dstat^bna  effiMts:ef  the 
«ald  Henifi/Tcfoleto  Vke  aMvenaikied  Bafailiffs,  in  trast^ibr  tlie 
hfeqifirof  dkeiiiBdM)»  ahd  the  iceAt  of  the  erddiMlrs'of  the  laid 
'BiniyPMe.  OatheUth  of^Mny  ITSSthesladHnliyPba/e 
nr&y  Ailwtea  by  the  Aiehbishidp  of  CunUrbuty  to/adpfaoit  the 
«lflf^^'8ilafy  ^b^BD/. 'to'SS/.  m^year,  vhbrMipoii  thb  |a91 
9dB0kAuit  ihtB  irequeated  tb  *  pay  the  'additional  ft/.,  ^md  to 
Aedikttitihnn  ihe'^IIN.  ammjTent;  ^  that  thaiiet  Tent  iphy- 
Ikble  %y  thi^  'Siiid  IMendantitom  ^MitkoKhma  4797  i^as  %&L 
Jt«7«ih>^0&ly.  The  iqndslion  lerf^rted  for  thfe  ^qnidon  ^  thb 
Obo^ibk,  tlTlfetherMaertlJendikamstBBce^taBive^s^ted  the 
PhfitiA  %emi^fltMe«'to  r^teMfr'ai^,  aad^at  Bum  oif^i^ 
flrem^e'Def(tediait1ii^iv«btiBn?  if  AieOnnrtshdiildVeof 
VplcBonthat  itovPhiiflCMfii  i^elu  imtilled  to  leilufei  tajr  Aim  of 
iddBey  Mm  the-^DeiendMt^'a  teriiet  to  Ite  Altered  for  the 
Ph&itiffirforthafimtey'Siilqect  to  tte^fhrlii^  directions  6f  the 
CouH  of  GhaaEoeiy,  ^If  on  the  ooAtraiy  the  Cfoitrt  vhMld^  be  of 
i^itfQn'that'the*Plailitiff»weretiot^tittod  tO^reoov^r  aoy  tUslg^ 
inthis'aotton,  -AmaVetdiettobeMlered  for  the  Defeiidant, 
snfaj^et'^  afetresAid* 

Munkall  S^-^i.  tbt  ^  Plmnttfb.  The  ^ImitiOn  for  the 
opiBMm  t>f  the  Gomrt  il»  Wheth^  thet^profits  of  the  Vicang^, 
^hich  have  been  assigned  for  the  bene&t  of  the  iilidlvent's  or^r 
dttors^  -do  or  do  notphss  itudfer  fhtft  asrfgnihefit  X  9fo'  ex|itess 
dedttioB'ti{yon  this  snlije^is  to  be  fomid,  but'the  words  of  the 
assignlnent  beiiig  snffin^ntly  eOn^ipreheiisiviB  to  'paAs  every  s[Se*- 
42108  of  pikoperly-io  "^hich  Aeinsolveiit  W&etatUIed,  mdst  neces^* 
earily  be  held  to  indtide  this  plirtietdar  rpfopdtty.  The  te« 
venues  Of  a  clef^^yma^-hAve^never  been  ^eelned  h  m^re  stipedd 
for  a  performance  of  a  duty,  but  constitnte  a  freehold ;  and 
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it  is  on  that  account  that  execntions  have  been  allowed  against 
this  species  of  property  for  the  recovery  of  debts.  Sir  Edward 
Coke  in  2  Inat.  472.  says.  If  the  sheriff  letom  that  the  Defen- 
dant is  c/mcitf  et  ben^iciatus  ntdbunhabens  laicum feodum^  the 
Plaintiff  shall  have  a  writ  to  the.  bishop  to  levy  de  bonis  ecdeu-- 
astids;  who  thereupon  appoints  sequestrators,  and  sufficient 
being  reserved  to  serve  the  cure,  the  remainder  is  taken  under 
the  execution.  It  is  quite  clear  that  a  clergyman  may  be  a 
bankrupt,  and.  if  so,  the  firuits  of  his  benefice  must  pass  to  his 
assignees.  In  the  case  ex  parte  Meymot^  1  jttk^  196.  where  it 
was  contested  whether  a  clergyman  could  become  a  bankrupt, 
Lord  Hariofickei  in  considering  the  objection,  though  he  does 
not  expressly  decide  whether  a  benefice  would  pass  to  the  as^ 
signees,  seems  to  think  that  it  would.  He  says,  *'  To  be  sure 
there  are  in  the  bankrupt  acts  no  words  that  relate  merely  to 
ecclesiastical  estates,  and  therefore  it  b  said,  if  the  whole  living 
is  seized  it  may  prevent  serving  the  cure.  But  I  do  not  know 
that  this  would  be  the  consequence."  His  lordship  then  refers 
to  the  special  execution  at  law  de  bonU  ecclesiastkis ;  and  adds, 
- '  I  do  not  see,  but  I  give  no  opinion,  why  the  same  method 
may  not  be  followed  under  a  commission  of  bankruptcy,  for  it 
does  not  appear  to  me  that  this  would  supersede  the  bishop's 
authority."  If  the  case  of  Flarty  v.  OtUum,  3  T.  B.  681.  be 
relied  upon,  where  it  was  decided  that  the  half  pay  of  an  officer 
could  not  be  assigned  under  an  insolvent  act,  it  'may  be  ob- 
served that  no  two  cases  can  be  more  different,  an  officer 
having  no  certain  interest  in  his  half  pay,  and  not  bdng  able 
to  maintain  an  action  for  it,  whereas  a  clergyman  has  a  free- 
hold in  his  living.  It  is  to  be  recollected  also  that  it  has  been 
the  constant  practice  for  clergymen  to  make  provision  for  their 
families  by  raising  annuities  upon  their  livings,  which  they 
could  not  do,  if  they  had  not  the  power  of  assigning  their  into* 
rest  in  their  livings :  and  if  a  clergyman  himself  can  assign  his 
living,  there  is  no  reason  why  it  should  not  pass  under  the  as- 
signment of  the  lair. 

Shepherd  Serjt.  for  the  Defendant.  Although  the  fruits  of  a 
vicarage  are  liable  to  the  payment  of  the  debts  of  the  vicar 
when  sequestration  is  granted  by  the  bishop,  yet  they  do  not 
pass  under  this  sort  of  statute  execution.  It  is  clear  that,  not* 
withstanding  the  general  words  of  the  assignment,  there  are  some 
things  which  do  not  pass :  such  as  the  half  pay  of  an  officer,  as 

was 
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^ras  decided  in  Flarty  v.  Odium.   The  agteement  nwde  between       1803. 
the  vicar  and  the  defendant  can  jmake  no  difference  in  the  pase :  ^^ 

for  if  such  a  lease  or  agreement  were  asngnaUe  the  vicar  might  ^a  Another 
divest  himsdf  of  all  the  benefit  arising  from  his  living,  conse-  cowiiN. 
qventiy  of  all  power  of  serving  ike  cure,  which  the  law  will  not 
fdlow;  for  the  .revenues  arising  from  a  vicarage  are  intended  for 
the  purpose  pf  supporting  a  .v^ciur  in  the  service  of  the  church. 
By  thal3  EHz.  c.  10.  all  leases,  gifU,  granto,  ^conveyances,  feoff- 
ments, or  estates  ipade  by  spiritual  persons  for  more  than  the 
term  of  21  years  or  three  lives,  wfaeireupon  the  accustomed 
yearly  rent  is  reserved^  are  void.  It  is  true  that  the  title  of  that 
act  and  its  provisions  are  framed  as  if  made  fbr  ttie  protection, 
not  of  the  spuritual  persons  themselves,  but  of  their  successors. 
But  when  we  look  at  the  14  Eliz.  e.  U.S.  15.  which,  after  reciting 
that  evil  disposed  persons  had  defrauded  the  true  meaning  of  the 
13  Eliz.  by  entering  into  bonds  and  covenants  to  suffer  other 
persons  to  enjoy  their  livings,  which  bonds  and  covenants  were 
not  held;  to  be  leases,  it  was  enacted  tllat  all  bonds,  contracts, ; 
promises,  and  covenants  for  the  above  purpose  should  only  be 
of  such  force  and  validity  as  leases  made  by  the  same  persons. 
From  this  it  appears  that  the  object  of  the  legislature  was  to 
prevent  ecclesiastical  persons  from  charging  their  benefices 
except  by  lease,  reserving  the  accustomed  rent :  and  it  is  clear 
that  these  provisions  must  have  been  made  with  a  view  to  pro- 
tect ecclesiastical  persons  against  their,  own  imprudence,  and  not  < 
merely  to  protect  their  successors,  who  could  not  be  charged  by 
the  bond  or  covenant  of  their  predecessor.  The  object  was  not 
only  to  prevent  dilapidations,  but  to  secure  a  proper  revenue 
to  ecclesiastical  persons,  with  which  they  might  support  a  be- 
coming hospitality.  If  a  vicar  be  allowed  to  lease,  reserving  a 
rent,  and  then  to  assign  the  reversion,  it  is  the  same  thing  as  if  he 
were  allowed. to  lease  without  reserving  any  irent  whatever: ' 
consequently  the  vicar  in  this  case  could  not  himself  have 
assigned  this  agreement  to  his  creditors.  Can  it  be  contended, 
then,  that  under  the  insolvent  act  that  will  pass  to  his  creditors 
which  he  could  not  have  assigned  to.  them  ?  It  has  always  been  ^ 

holden  that  nothing  passes  under  those  acts  but  what  the  party 
himself  could  consistently  with  .the  nature  of  his  interest  and 
with  public  policy  have  transferred.  On  this  principle  pro- 
ceeded the  case  of  Flarty  v.  Odium.  Nor  will  it  make  any  dif- 
ference that  the  insolvent  has  inserted  this  property  in  his  sche- 
dule ;  for  though  he  may  have  thought  himself  bound  by  his 
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oath  te  kiM««  it^  84111^  i^<  ^  that  smt  •i;^|Mpeiij^  «U«k  Ivr^ 
could  tiota8»ig»y  itiinfl  Ml^pMA.  Wim^the>exBouiimi  agunilk 
a  benefiDe  pN>ee6db-  H^ii  oip  oonuBoii4  p»Q^eii^  but  oa^  n*  mit 
directed  to  ike  VUSi^  ^ttot^-iSkclonwrnemoim^yihiA^ 

the  biflilop  ib  fleqii«i4)Bi4lig«  has  a;rii^t  t^  diddOt  A'reaiioaahto* 
sum^  for'  the  sn^^'  of'tbe-eiMy  aadlUfcrnvi^^  AeiUUiDB*. 
teiiaiioeof'lh«itoeiwilieM4apd)liiiii.fiHn%^  if«lie*halli-iio^otiie«r 
mse  sviOcieBfrta  mainlate  HieM.  Anni^  JB^  Jkuvi  fk.  SefiH^ 
troHMi  ^oh  8.  pi  SdSi  ed;  3)r    K^it'btf  urgedithal^  1ii»  maelYeiit 
hkmeb^has  pvovided^  ky  hifl^agreemeifl'fev'  semug*  tha-civei, 
itmay  he^vivsweredi  thal'tli&'flemM'of'ihe  o«v»ii  qd^mm-o^ 
thethkigS'to  be  presided  for'1^  the^bMlopv  who-  i»  i^m>>  bounds 
to  take  care*  boA- oMhe*  inomibeM^  himfldf  and^  of^hia-  faauly^ 
Wilh'veBpeett^  the  <ypkb»  8«ppdfedi1o^  have' Wn-esp^ 
Lord  Hardwicht  ifr  £»  paHe^tkym^i^  it'bob06i«vabletha^wheii' 
he  8ugg88lB-&at »  spifitiia^  fmfermeiit'may*  posaibly^  be  ^riUliii^ 
the  statutes  o^banUniply  hempfeasl^  assigiia  aa-a  feaaon^tiuita- 
writ  QMij  iflsae  tx>^  tbe'biflhop^  and  he  me^  apportioii'  apaii'ia- 
serve  tiMi  cave. 

Onthi^d^F  the:opiiiio»of'tihe  €>o«rt- was- delivered*  by 
Lord  Alv ANLB'Y  Ck  J.  WMb  fespebt  te  aH  sima  of  law^ 
which  had  become  due  to  the  ineoKent  a^  Ae  thne  when  he 
took  the  benefit  of  the*  insolveiit  aot>  i^  n  adfiiitted  tiiat  the 
PlmatiA  are  entitled  to  recover.  U^qaestionably  ev^  ri^# 
aad  iaterest  in  pessessiooy  whieh  had  vested  in- the  insohrenl'pre- 
vioaa  te  the  passing  of  the  87th  of  Oeo*  8i  e>  112.,  was  by  that 
act  immediately  t^ansfi^ed  te  the  assignees*;-  and  wkatevw  ao* 
tiou  might  have  been*  broaght  by  the  insolvent,  may  be  ittah 
tained  by  theasngnees.  Se  hmg  as  the  PefondaBl-ooBthmed 
ilk  dieoooapatien  of  the  vicarage,  he  was  liable  to  ilie  payment 
of  the  stipulated  sum  ^  as  fer,  thwefore,  aa  tlie  action  extendete 
the  imwars'  which  were  due  at  die  time  whea  the  insol^^aa^ 
took  the  benefit  of  the  act,  the  dum  of  die  assignees  may  be 
maintsaaed.  Supposing  a  commissien  of  bankrupt  to  extend  to 
persons  in  holy  orders,  stiil  the  question  will  be.  Whether  die 
assignees  under  thia  insolvent  act  have  succeeded  to  die  rights  ^' 
the  insohrent  in  aH  the  revenues  of  the  church,  of  whicdi  he  was 
vicar?  for  it  is  impossible  to  contend  that  diey  are  entided 
under  the  agreement,  without  also  contending  that  if  there  had 
been  no  agreement  they  would  have  been  in  the  siune  situation 
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¥  A«  yi«F  Wwiclf,  and  y^^d  hi^ve  been  enntjed  to  d^and  im. 
fy»fi  the  posfl^tiforf  of  the  glebe-landf  find  fvom  the  terre-tej^nts  % 
of  the|pariah  the  r^t  ai^a  tithes  i^ue  fo  the  vicar  of  Hern^  ^^'S^ 
hUL  In  short,  U  must  be  agguei^  tha^  although  the  insolyent  ^  v., 
^t  does  not  expressly  make  the  assignees  vicarSy  yet  that  it  in- 
vest them  with  all  tl^e  ecclesiastics^  rights  of  the  vicar.  It  is 
material  to  cqnsi^e^  l^ow  tl^p  jM^mmpn  ]p,w  f tood  witl^  respect  to 
the  rights  with  whic)i  orators  of  persons  in  holy  orders  and 
b^eficed  clerks  ifere  clewed.  ]^6  one  is  ignorant  that  n% 
c«mmon  law  laiid  conld  not  l)e  taken  into  the  hands  t)f  the 
oreditor  |u]gfdf ;  t^e  proofs  only  cQ]i]|ld  ^e  taken  by  a  writ  of 
UwmfmiQ»  dijrected  to  the'sheiiffy  if^o  was  thereby  ^powered 
^  levy  th&pi^fits  apsipg  froip:  time  to  time  for  die  benefit  of 
the  creditor*  The  common  law  was  extremely  jealous  of  ob- 
trpding  any  pew  tenfunt  pn  the  Iqrd ;  it  did*  not  allow,  there- 
fore«  any  pospe^ion  to  b^  tgl^cp  ^der  the  levari  facias^  but  only 
^!?  PFp4^  t?  ^.  levied.  9y  t|ie  statute  of  Westm.  2.,  which 
gave  the  writ  of  elegit,  ah  alternation  was  introduced  in  tius 
i^^pect.  ]By  that  act  ike  creditor  was  pc^rmitted  to  make  use  of 
a  ^rpce^s  by  which  he  was  pi|t  into  possession  of  the  land  itself. 
At  all  ^ixie»f  bowevCtr,  the  jdng  was  entitled  to  take  possession 
?nder  an  extent,  ^o^  the^  o^eqtion  to  changing  the  tenant  did 
not  iiipply  to  the  c^  of  the  king.  His  right  was'  independent 
of  the  statute  of  )F(»rm.  2. :  but  itm^t  not  be  forgotten  that 
Y-hile  thp 'coifnifjn  law  remained  unaltered  the  king  never 
cuumed  any  apthori^  fo  take  poj^^e^sion  of  ecclesiastical  rights 
or  dueus  by  the  hands  of  his  own  punisters  the  sheriffs.  He  was 
always  obliged  to  have  recourse  to  a  writ  to  the  bishop,  under 
which  the  I^ifds  were  seque^^red^  Under  that  writ  possession 
]i|ras  not  f^iep,  ^ut  f^  ordinary  was  bound  to  take  care  that 
oxf,^  ofitie  revenue^  ^f^9  church  tl^e  duties  of  the  church  shoul^ 
be  prev?ded  for.  We  iind  }^  2  Insi.  p.  4.  that  Lord  Coke  says, 
''  H  a  person  be  bound  m'  a  recognizance  in  the  Chancery,  or 
lit  ^ny  other  court,  i^c.  a^d  he  p^y  not  the.  sum  at  the  day,  by 
the  common  law  if  the  penioh  nad  nothing  but  ecclesiastical 
goods  the  recognizee  could  not  havp  had  a  levari  facias  to  the 
sheriff  to  levy  the  same  of  these  goods,  but  the  writ  ought  to  be 
directed  to  the  |)ishop  of  the  diocese  to  levy  the  same  of  his 
ecclesiastical  goods.'  In  Gilbert  an  Executions,  p.  40.  it  is  said, 
*'  elegit  does  not  Ue  of  the  glebe  belonging  to  the  parsonage  or 
yicarage,  nor  to  the  church-yard ;  for  these  are  each  solum  Deo 
consecratum  ;'^  and  for  this  is  cited  Jenkins*  Rep.  207.  where  the 
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game  doctrine  is  laid  down ;  and  also  that  no  cafiM  or  fieri  facial 
can  issue  against  a  clerk  if  it  appears  that  he  has  no  lay  fee,  hat 
only  a  levari  facias  to  the  bishop.  Jenkins  refers  to  two  cases 
from  the  Year-books,  viz.  29  Ed.  9.  44.  and  21  Ed.  4. 45.  We 
have  diereforre  complete  authority  for  saying,  that  at  common 
law  no  process  ever  issued  to  a  sheriff  to  levy  on  ecclesiastical 
property  the  debt  due  in  an  action,  and  Gilbert  is  well  war- 
ranted in  saying  that  no  elegit  lies.  Sir  ffm^  Blachtofte  in  the 
Sd  volume  of  the  Commentaries,  p.  418.  gives  an  account  of  the 
writ  of  sequestration  to  the  bishop  of  the  diocese,  which  he  say? 
is  in  the  nature  of  a  levari  or  ^ri  facias  to  levy  the  debt  and 
damages  de  bonis  ecclesiasticts^  which  are  not  to  be  touched  by 
lay  hands.  The  same  account  is  given  of  the  writ  in  BwnCs 
EccL  Law,  tit.  Sequestration.  There  has  been  much  argument 
respecting  the  power  which  a  clergyman  had  over  his  own  be- 
nefice. It  has  never  been  contended  however  that  a  parson 
was  ever  seized  in  fee,  he  had  only  a  qualified  right  in  hi^ 
living,  and  at  common  law  could  make  no  lease  to  bind  his 
successor,  unless  confirmed  by  the  patron  and  ordinary.  In 
the  reigns  of  Hen.  8.  and  Eliz.  several  statutes  were  passed  in- 
troducing further  restrictions  with  respect  to  the  power  of  eccle- 
siastics over  their  benefices.  Until  the  13  Eltz.  c.  20.  they  all 
appear  to  have  been  made  for  the  benefit  of  the  successor :  so 
great  was  the  anxiety  of  the  legislature  however  to  prevent  ec- 
clesiastics from  divesting  their  own  rights,  that  the  statute  of 
IS  Eliz.  c.  20.  explained  by  18  Eliz.  c.  11.  empowers  them  to 
take  advantage  of  their  own  non^residence  to  defeat  leases  made 
by  themselves.  Such  has  been  determined  to  be  the  effect  of 
that  statute  in  the  case  of  Frogmorton  d.  Fleming  v.  Scott, 
2  East^  407.  It  is  now  clearly  established  that  the  half  pay  of  an 
ofiicer  is  not  assignable,  and  unquestionably  any  salary  paid  for 
the  performance  of  a  public  duty  ought  not  to  be  perverted  to 
other  uses  than  those  for  which  it  is  intended.  Notwithstanding 
the  case  of  Steuart  v.  Tucker  (a),  in  which  it  was  held  that  the 
half  pay  of  an  officer  was  assignable  in  equity,  it  was  expressly 
decided  in  Flarty  v.  Odium  that  it  was  not  assignable  at  all, 
which  decision  met  with  general  approbation.  This  doc^e 
is  very  analogous  to  that  which  has  been  adopted  with  respect  to 
ecclesiastics ;  the  same  policy  is  applicable  to  both  cases.  Having 
considered  in  what  manner  debts  might  be  enforced  against  eccle- 
siastics at  common  law,  I  will  now  consider  whether  the  statutes 


(a)  2  BL  1137. 
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fetative  to  bankrapts  and  insolvenU  have  introduced  any  altorar 
tion  in  this  respect.  Tliat  a  prii^te  creditor  should  be  tfble  to 
avail  himself  of  a  writ  of  sequestration  for  the  purpose  of  satis* 
fying  his  debt  out  of  the  benefice  of  a  olergfymani  and  yet  that 
where  the  legislature  has  rested  the  whole  property  of  the  debtor 
in  assignees  for  the  benefit  of  ihe  creditors  in  general^  those 
assignees  should  not  have  any  power  to  affect  his  benefice^ 
would  certainly  be  an  anomaly  in  the  law.  Whether  there 
be  any  means-  of  obviating  this  anomaly  I  will  not  pretend  to 
say.  Lord  Hardwicke^  in  the  case  ex  parte  Meymott,  abstains 
from  laying  down  decisively  in  what  manner  the  ckinui  of  the 
assignees  upon  such  property  might  be  made  available.  He 
seems  however  to  think  that  in  a  writ  to  the  bishop  the  assignees 
might  have  the  same  remedy  as  any  other  creditor.  But  he 
never  hints  at  an  idea  that  they  could  take  possession  of  the  be- 
nefice in  the  same  manner  as  they  might  of  lay  property.  The 
only  question  in  that  case  was,  Whether  a  clergyman  could  be 
made  a  bankrupt.  Mr.  WUbraham  in  ai^pung  for  the  negatiyio, 
insisted  that  his  living  could  not  be  assigncNl  by  th^  commission, 
for  that  the  assignees  must  take^all  or  pone;  and  if  they  took  all, 
nothing  would  be  left  to  provide  for  the  service  of  the  cure.  Lord 
Hardwicke^  who  inclined  to  think  that  a  clergyman  might  be  a 
bankrupt,  after  noticing  this  objectioQ,^and  stating  the  common 
law  rule  with  respect  to  sequestration,  says,  '*  I  do  not  see  (but 
I  give  no  opinion)  why  the  same  method  may  not  be  followed 
under  the  commission  of  bankruptcy,  for  it  do^s  not  appear 
to  me  that  this  would  supersede  the  bishop's  authority.''  As 
a  long  time  has  elapsed  since  this  opinion  was  thrown  out, 
during  which  some  clergyman  must  probably  have  rendered 
themselves  obnoxious  to  conmussions  of  bankrupt,  I  desired,  in- 
quiries to  be  made  respecting  the  mode  of  proceeding  adopted 
under  those  commissions.  But  these  inquiries  haye  not  pro- 
duced any  instance  in  which  proceedings  against  a  benefice  have 
taken  place.  Nor  shall  I  undertake  to  point  out  in  what  man* 
ner  the  assignees  in  this  case  must  proceed.  But  although 
there  may  be  difficulties  in  the  mode  of  proceeding,  we  are 
not  therefore  to  hold  that  the  nature  of  the  property  which  a 
clergyman  has  in  his  benefice  is  changed  by  the  operation  of 
an  insolvent  act,  or  that  the  assignees  under  such  an  act  will  be 
entitled  to  demand  and  receive  ecclesiastical  dues.  The  agree- 
ment in  this  case  is  a  mere  letter  of  attorney  given  by  the 
clergyman  to  the  Defendant.  If  this  agreement  could  be  deemed 
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Fck&L  Stratton  jmd  AnoUier  V.  $AYiGXAc. 

Aiepliciukm  l^ilJijw/Mriw  emii^pftk  f«r  iTOfk  and  Isbo^  goods  sold  and 
taid«S!tteL|r  delivered,  mop^  leot  and  advanoed,  ppid,  la&i  out,  and  ok* 
«n on^ialwHt  pended,  had  and  received,  and  on  an  aoooaatistatod. 

the  tender,  bat  and  as  to  tlwt  sqQ  he  pleaded  that  4'  fton  tke  fine  of  makiBic 
•pooTiadtimi  ^^  several  pvpmises  and  nndertpkings  tp  the  deolamtion  men^ 
•  sdorigM  tioiied  he  always  hithcorto  was  and  still  is  ready  to  pay  the  same 
r^thetoider  ^  ^  Haintiffii;  and  beftnre  the  sung  ont  tke  original  wnt  of 
^P>ooiMded  the  iPlaintMb,  to  wit,  on  4^e  Uth  of  IMrtiary  1808,  at» 4re*  ten- 
^!£S!i2Gted!!Sth  dered  and  offsred  tp  pay  Ae  same  to  the  Hidntiffs,  which  Aey 
the  1st  writ,  is  reAised  to  rooeive  f'  an4  the  Defendant  biionght  the  said  91.  ISr. 
the  plee.  4a.  into  conrt. 

Vhe  FlaintifB  repBed,  that  ''  as  to  IM.  lAf.  44.  pasoel,  4^ 
praehuti  sen  fraa  rpcovering  more  and  gpeaterdamagesthan  tl|e 
said  9/.  Us.  Ad.  in  that  behalf^  because  they  say,  that  after  tiie 
maicing  of  the  said  piyHni^es  and  m^dertakings  in  the  8a|d  deolara- 
tion  mentioned  as  to  the  said  9/.  Ids.  Ad.,  (that  is  to  say)  on  the 
Mth  day  of  January  J809,  at,  ifc  they  die  said  Bluntifis  fbr  the 
reeovery  of  their  damages  by  them  snstained  by  reason  of  the  non* 
performanoe  of  th^  said  several  promises  and  nndertakings  in  the 
said  declaration  mentioned,  as  well  as  to  the  said  sum  of  9/.  1^.  4d. 
parcel,  t^o.  as  otherwise,  caused  to  be  sued  and  prosecuted  out  of 
the  €ourt  of  our  Lord  the  King  of  his  Chancery,  (the  said  Court 
then  being  held  at  Westmimier  in  the  county  of  MiJdlmx)  a  cer- 
tain writ  of  our  Lord  the  King,  commonly  called  a  writ  of  quart 

clausum 
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nmnnki^nAM^^  tha  iheriff  ofi  JlfiiUfeter,  that  ififl^Mid  Btaintifiii.  Polla«i>. 
flboald  giye  kinLseoqiply^towpKMeonta  th«b  suit^  tlitetii»  iheriS  HsmiiiBs^ 
ot'MiddSlmeef, ■hoakl  pat ly nuaetyaad lafeptodgct  the  Mid  Be* 
fbaduiitkat  he  akodd  be  hctfbi%  oarieidf  LoiA^the  Km^f^^jfai^ 
tibes  at  |i^9ftmiiiten  ia  eighl>  di^  of  the  Pteifioatfoa  of<  thai 
Bietied  Jftpy  thea  aeartb  teihewvwhj^irith  Avoe  andavmB  ha 
bfohe  the  obse^of  tha  wid  PlBiiiti&  at fReil«w»#er,  and  did 
them^otheawTongSi  ta  the  gpnai  damiife  ofithe  Pkintiflii,  a^di 
agahut.  the  peaae  efiow.  said  LovdthaKiiiy;  and  that  the  said 
shenff  sh^ttld  have  Ihoiathe  navies  of  the  pledges,  and  thatwni. 
At  which  dayof  thaaetom  of  thatwiit,  (diatis  «o  say)  m  eiglA 
dnyaof  the  JEVuifioalioaof  tba  Blessed  Maty,  kv  the  48d  year 
afcvesaidy  atlfestiiiMvlsr  iathecottiity^of  JiMUteias  (4b^ 
say)  at  JlrOfidoii  albfesaid,  ip  thapansh  andward  afcaoaaid,  the 
sheriff  of  Middluex,  (to  vit)  fV.  JR.  Esquire  aad  Jtv  A.  Gi 
Ebqaiba  thett  hejng^shenff  of  AfAMfenaj  VQtaned  on  the  said 
writ  tethajnatk^  bf'oa^lMd  theffioiig  ofthe  Bench  at  IFei#- 
MJM^  that  the  said  Defeadant  la  the  said  wAt  named  had 
not  any  thfaig^  in  hia  baiKwiok  wh#reby  he  shoirid  baattaohed; 
whetefiMe  tha  said  Plaintiffs  lbr<tha  purpose  afovesaM  prayed 
another  wnt of  ovLoidthaSing-lehedireoled  lathe  shenff 
ot^iUddlmfjf'iB  fenn  afiwesaid*  And  H  was  granted  then,  8to. 
And  therenpon  tha  said  Pkintifi  for  the  recovery  of  their 
damagea  aforesaid  afterwards^  (to  wil>  on  the  VUh  dajf  rf 
Aprils'  in*  Ike  42d  year-  q/kriMtd|  at^  4ea  aferesaid,  caused  to 
be  seed  and  j^raseenled  ontof  the  said  Ooart  of  our  Lord  the 
Efaig'  of  Ua  Chano«Pf  (tte  said  Comt  then  being  held  at  fVtsP^ 
mimter  aforesaid  in  the  said  county  of  Middlemxy  a  certain 
other  writ  of  ew  ImA  the  King^  oosunonty  caHedf  a  writ  of 
qmre  ehutum  fregiii,  against  the  said  XMendant,  directed  to 
the  shmff  of  JtiuWeseYy^^pvooeeding  as  with  the  former  writ, 
and  aRegfaig  that  being  summoned  vipon  thia  0d  writ  the 
Defendant  a^ieared.)  And  the  said  Pkdn^b  ftirther  say, 
^t  the  said  seyeral  writs  so  by  diem  sued  and  prosecuted  aa 
aforesaid  agahist  the  said  Defendant,  were  so  by  them  sued  and 
prosecuted  against  the  saii  Defendant  with  intent  to  implead 
the  said  Defendant  for  tiie  seyeral  causes  in  tiie  said  declaia- 
tion  in  this  behalf  above  specified,  and  to  cause  and  compel 
the  said  Defendant  to  appear  in  the  said  court  here  in  order 
that  fhey  the  said  Phdntj^  might  declare  against  him  for  the 
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said  seTend  causes  of  action  in  the  said  dedburation  mentiemed, 
aocoiding*  to  the  course/ cii8tom»  and  practice  .of  the  said'ooiirt 
here.  And' they  the  said  Plaintiffs^  in  pnrsnance  of  snch  their 
said  intention,  did,  after  such  the  said  appearance  of  the  said 
Defendant  as  aforesmd,  declare  thereupon  and  for  the  said  seve- 
ral causes  of  action  in  this  said  declaration  mmitioned  in  maimer 
and  form  aforesaid,  and  therein  {amongst  other  things)  for  the 
said  sum  of  9/.  15s.  4d,,  paroeL  S^e,  and  jforthedamagesby  them 
sustained  on  occasion  of  the  not  parfonning  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned  as 
to  the  said  9/.  15t.  4d.  And  the  siiid  Plaintiffs  further  say,  that 
the  said  Defendant  did  not  at  any  time  before  the  suing  forth  of 
the  said  first-mentioned  init  out  of  the  said  court  of  our  said 
Xiord  the  King  of  .his  Chancery,  in  manner  and  for  the  cauae 
and  purpose  aforesaid;  tender  or  offer  to  pay  to  the  said  Plain- 
tiffs the  said .  sum  of  9/.  i&.  4d,,  parcel,  S^c.  And  this,  S^^ . 
Wherefore,  4fc." 

The  Defendant  rejoined,  that ''  true  it  is  that  the  said  Defend- 
ant did  not  at  any  time  before  the  suing  forth  of  the  said  writ  in 
the  said  plea  of  the.  said  Pliaintiffs  above  pleaded  in  reply  first 
mentioned,  tender  or  offer  to  pay  to  the  said  'Plaintiffs  the  said 
sum  of  9/.  lo5..  4d.,  parcel,  4rc. ;  but  the  said  Def^mdant 
says,, that  the  said  Defendant  before  the  sui^g  out  of  the  said 
writ  in  the  said  plea  of  the  said  Plainti£b  above,  pleaded  in 
reply,  secondly  abovB  mentioned,  (to  wit)  on  th^  said  11th  day. 
of  February,  in  the.  said,  year  of  our  Lord  ^802,  at,  8fc.  ten- 
dered and  offered  to  pay  to  the  said  Plaintiffs  the  said,  9/*  !&• 
4d.,  which  said  9/.  15s.  4d,  the  Plaintiffs  then  and  th^re  wholly 
refused  to  receive  from  the  said  Defendant.  And  this,  ^c. 
Wherefore,  4rc.. 

To  this  there  was  general  demurrer,  and  joinder  ther^. 

Bayley  Seijt.  in  support  of  the  demurrer^  after  citing  the  se- 
veral cases  of  Giles  v..  Hartis,  1  Ld*  Raym.  254.  Sweetland  v.. 
Squire,  2  Salk.  623.  and  Clemem  v.  Reynolds,  Say.  IS^  to  shew 
that  a  plea  of  tender  which  does  not  allege  that  the  Defendant  was 
always  from  the  time  when  the  cause  of  action  accrued  ready  to 
pay,  is  bad  upon  demurrer,  was  proceeding  to  argue  that  the  first 
writ  of  quare  clamumf regit  in  this  cfuse  appearing  to  have  been 
regularly  sued  out  previous  to  the  tender  pleaded,  the  Defend- 
ants' rejoinder  could  not  be  sustained. 

When  The  Court  interrupted  him  by  observing,  that  however 
regularly  the  first  writ  was  sued  out,  still  it  did  not  iq>pear  to  have 
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been  properly  continaed  (d),  and  therefore  could  not  b^  connected 
.with  the  second  writ  so  as  to' avail  fbe  Plaintiffs. 

Bayley  :then  argued,  that  mereiy  sning  eat  process  was  a  do' 
-mand,  and  consequently  the  .tender  was  not  good  unless  made 
4>reTions  to  that  demand. 

But  The  Court  were  clearly  of  opinion  that  the  mere  circnm- 
stance  of  process  sued  out  was  not  sofficient,  since  possibly  it 
.might  be  forborne  other  cause  of  action^  and  if  allowed  to  operate 
in  the  way  contended  for,  would  opeK  a  door  to  much.inconye- 
nience  by  enabling  persons,  to  keep  such  process  secretly  in  their 
pockets'  till  such  9tage  of  the  pleadings  as  they  dwwld  be  dis- 
posed to  bring  it  forward. 

Per  Curiam^  Judgment  for  the.  Defendant 

Heywood  Serjt.  was  to  have  argued  e  contrd, 

00  SeeS£rf2.Kay.4S4. 
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PoLLAiiD  V.  Sir  RoBEAT  Herries  Knt 


Feb.Sd. 


-^T^His  was  an  action  of  asnmipfiV  brought  on  a  promissory  note^  a.  depoated  a 


of  which  the  following  is  a  literal  copy : 
Brancke  d 


Paris  ce  20  Mai  1791 

K 


P»- 1200  Tournais— 


f  nm  of  money 
at  the  banking- 
houK  of  B.  in 
Pom,  for 
which  B.  gaye 
hImbU  note 
**  payable  in 
Parit,  or  at  tha 
choice  of  the 
bearer  at  the 


£iiyac«  ^tf  Pont  Boyal. 

A  sept  jours  devueprifixeje  payerai  a  Vordre  de  Mon-  Union  Bank  in 
sieur  John  Garter  Pollard  ta  somme  de  douze  cents  livres  ^igJIJieridenlS 
Touruois  avec  Pintertt  convenu  i  raison  de  trois  pour  in  London,  ac- 
ctnt  par  an,  valeur  refu  cotnptanL  Sim?ofeS* 

iPerproc^rfeSirRob^Herries.  changejipon 
Presents  et  this  note  was 

verifiii       Jambs  Carby.  g«»«»«h« <**«€* 
course  of  ex*-  • 
—  /e  17  change'be- 

Au  cours  d  Usance  InTpiS^"" 

stir  Paris.  ceased  altoge- 

En  regii^re/o/.  42  A.  F.  P."  '^^^ 

-    10th  May  99.  E.  W.        to  its  total  ces- 
sation extreme- 
^  '  ly  low ;  the 

note  was  at  'a  subsequent  period  presented  for  acceptance  and  payment  at  the  residence  of  B,  in 
London,  at  which  time  there  was  a  circuitous  course  of  exchange  upon  ForU  by  way  of  HamhurgK 
Held  that  A.  was  entitled  to  recover  upon  the  note  according  to  such  circuitous  ooorse  of  exchange 
upon  Varit  at  the  time  when  the  note  was  presented.* 

•  Vide  Meliuk  v.  Simeon,  2  H.  Black.  378.    Jk  Tattd  ▼.  Banng,  t  Campb.  65. 

Which 
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Paris,  tU^BOUi Wilfb^  ITDl^For  ISeOlims  TdtiMs. 

f'oxxAii         AiiwroadHyrsight,  afaerfmgto  lighx*iwnt,lTiitaWB  tfcVpay 

HiKhiti.     tb^ttie  oi6Br  bf  Mir«  JoAii<\ii'lfr^PoWafti 

dred  /fvres  TourmoiSf  with  the  interest  igreed'fdr»  ^tthetitenof 

time  fMnonf*  ipief  vilimii*  Hralto  vfeoeAred  utiv^ii* 

iPdjMI^  artt^elV'i^lMirA  ofAIr  ft[>S<:i#m4lt. 

to  the  course  of  exchange. 

The  two  first 'dmdtk  ^f-TM  CDMiMltMfi  Wfi^llBtk^'Wdd 
note.  In  the  first  coimt  the  ^woiAi  '^*'  an  conrs  d'nsance  sor 
PariSf*^  were  taken  to  mean  *^  according  to  the  conrse  of  ex- 
change upon  Paris.*^  In  the  'second  count  these  words  were 
wholly  odiitfSd.  The  ^{hM  -toAt'yhs  upon  ^Hkdebitaiw 
mmmffit  fbr  the  Taloe'of  foreigs  oMMiey-pwd,  laid  ovt^  vnd'W- 
pended  by  the  Fla^itiff'for  ihe  use  of  the  Dtof^sndiait.  ne 
fourth  was  for  the  value  of  foreign  money  lent  a&d  adtanoed  by 
the  Haintiff  to  the  Defendant.  The  fifth  was  for  the  value  (rf* 
foreign  moiieyiMd  and  received  by '^e  'Defendant  to  the  use  of 
the  Plaintiff.  And  the  sixth  was  upon  an  account  stated  be- 
tween the  Plaintiff  and  Defendant  To  'thiB  deelaMlticm  the 
Defendant  pleaded  the  generd  issiie^^and  paid  into  court  the 
sum  of  18/.l6t.TO.  upon  thewnolb  d<^ls^ratioii  general^. 

This  cause  was  tried  befSre  Lord^£%{oit  Ch.  J.  and  a  spedal 
jury  at  the  Ciit/aAa/Z'sittinfl^  after  J^ilarjf  term  );^)^  when  a 
verdict  was  found  for  the  r^aintiff  for  40/.  &•  lOcf.  damages, 
subject  to  ihe  opinion  of  the  6ourt  ppon  the  following  case : 
^  For  a  long  time' previous  h>  the  French  revolution,  and  for 
some  fiine  sut)ieij[uent  to  that  period,  the  Defendant^kept  a  bank- 
ing-house at  Paris,  into  whroh  'maiiy  persons  on  (heir  travels 
were  accustomed  to  pay  ^iheiSr  money,  for  which  'they  took  pro- 
missory notes  similar  m  form  to  thajtwljich  is^the  subject  of  the 
present  action.  On  the  20th  of  Afoy  1791 1^  l^^intSFpaid  • 
into  the  Defendant's  oanking-house  at  Pam  the  sum  of  1200 
livres  ToumoU  in  assig^ats,  then  the  circulating  medium  of 
France,  which  were  received  at  the  Defendant's  said  banking- 
tobitfelti  ca^h,  kctdi  for  which  the  PIdlMiff  i^^eiVM  die  ^bbfe 
promissory  note.     On  the  10th  May  1799  the  said  note  was 

presented 
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ptevmtA  tA  adceliteAcer  afid  i^  l)a  the^Qdiof  0^  «a|ite       180B. 
monfli  foi[;peyih€;pt  in  London,  al  thfe  usval  feridfence  jf  flie.DB-      — — 
fendant.  IHThen'tBere  i6irtb  a  <A>urse  of  techilig^  betw^  j:>(^|k4im     ^'^'^'''''' 
haSA  Parik.  it  was  regiihlted  hj  the  icu  or  jFr^i^A  qn^^im  of  tfazee     Hmrim. 
Ktjfet  7%«iir»o»9  in  sterKng  peace";  and  vhelitlus.^olituQ^wss 
aft  pkr  tije  JFrencA  crown  was  df  die  rslne  of  ti&lypiiBnc^  sterl- 
ing.   At  the  iime  wh^n  the  aaid  note  weis  j^d  and  'ddinpr64  to 
tfi^  naihtiff  ihere  was  a  direct  colirse  of  ei:bha]ise,bQtF^9P 
Ldndim  andPamaitherataof  tiientgrrfoilr'^eaiB^  stapling  ,lar 
th^  French  orowhi.  '.  In  .'the  mim&  of  Aifigu$l  di  the  yi^ar  <^799> 
ill  ibOnseiqiienoebfihe  wtnr»  Uffllexdhiuigo  fell  m  lj0iMr^;fo^- 
pence  farthing  for  ihe  French  crown  of  tlSree  ii{9*«  .Z^pffrndtv, 
and  in'themoiith  of  OStobeir  following  it  flnally  6l(^ied  aj^  Hine- 
peiice  for  the  Ft^ok  cvowii.    On  Ihe  SOth  Ma^  17W;  the  tintid 
^len  the  said  note  was  presented  for  pa^OBt  in  XomfoiH  i^  the 
jfkt  was  still  continuing  between  Great  BrUaiH  wd  FitMc^, 
tKere  was  no  direct  course  of  ejcchatige  betwe^i  Londim  "and 
Park;   biii  there  was  then^  -  and  thefe  stiU  i^b^  «  cihniitolis 
Wlrse  of  exchaii|;e  betweeb  thoto  rities'th]N>li^  Hd^  At 

that  tini(^  according  to  die  coulrde  of  ^cha]%e  betwMhi  PoHi 
and  Hamburgh,  120D  Urns  Toumoh  were  of  the  value  of  8^ 
marks  and  7  schelins^  and  this  sum«  According  to  the  oMIrse  of 
e(£ehange  at  the  same  time  betweeli  Hamburgh  anAXoiMfefi, 
iras of  Ilie \alue  of  471^  3$.'idi  sfeding»  iriiich  sumf^  together 
with  H^.,  the  interest  t!hereof  at  Bper  cent.'per  -ami.  for  ft  yeart, 
tiroib  ifie  20tfa'of  May  17D1  toihe  2Dth  of  J%  17S9,  idakilig 
toother  tli\B  sum  bf  SOiL  ft.  4dL»  was  the  afildtot  of  th^  sum 
clidmed  to  *he  recoyered  by  the  Plainfiff  in  4)is  Astiorf,  as  being 
the  value  of  the  said  notb  on  the  liaid  i20th  Migf  1790^  wh^  it 
was  pr^setoted  inXoniioii  forpieiyment^  .actordlilg  t6  the  above 
'circuitons  course  ef  exchange.  But'*the  sum  oflS/^  16f.  ftdf. 
was  paid  ihto  courtiby  the  Defendant^  'as  being  t£^  value  of  the 
siafd  l^iOO  livres  and  die  interest  thereon  at  8  per  cent  per  anH., 
jtaking  the  exchange  at  9cf.  sterling  for  the  French  thrown  of 
three  Uwes,  accore&ig  to  tiie  last/ffiract  course  of  exchfittge  lie- 
tween  London  and  Paris  before  ih.e  cooinienoement  of  the^rar. 
The  question  submitted  to  the  opinixm  of  the  Court  wis.  Whe- 
ther the  Plaiatiff  we«^  entitled  to  recover  the  above  tfun  of 
59/.  98. 4d.,  the  vdue  of  the  said  1200  livres  ^d  iiiterest,  ac- 
cording to  the  cotuse  of  exchauffe  betwe^i  London  and  Paris 
through  Hamburgh  tit  the  time  wnen  the  said  bill  was  predented 

for 
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1808.      f<^  pajrment  in  London  f  If  the  Court  skoald  be  of  that  ophiioo« 

— ' then  the  jury  found  a  verdict  for  the  Plainti£P,  damages  40/.  ft. 

PoLLAED      X0«?.,  which,  with  the  said  sum  of  16/.  1&.  6d.  paid  into  court 
HMBttg.     by  the  Drfendant,  amounted  to  the  above  sum  of  SO/.  3f.  4d. 
But  if  the  Court  should  be  of  opinion  that  the  Plaintiff  had  no 
right  to  claim  from  the  Defendant  more  than  the  value  of  the 
said  1200  livres  and  the  interest  thereon,  according  to  the  last 
direct  course  of  exchange  between  London  and  Paris  before  the 
'  oommencemeni  of  the  war,  then,  as  the  said  sum  df  18/.  ISs.  6i/., 
•which  was  sufficient  to  satisfy  that  claim,  had  been  paid  into 
court  and  is  struck  out  of  the  declaration,  the  jury  found  a  ver- 
dict for  the  Defendant. 

Marshall  Serjt.  for  the  Plaintiff.  The  question  in  this  ease 
is,  by  what  course  of  exchange  the  Plaintiff  is  to  be  paid ; 
whether  by  the  last  direct  course  of  exchange  which  existed 
previous  to  the  commencement  of  the  war  between  this  country 
and  France,  or  by  the  circuitous  course  which  existed  at  the 
time  when  payment  of  the  note  was  demanded  ?  The  note  in 
question  is  for  1200  livres  payable  at  PariSf  Dover,  or  London. 
Now  if  demanded  at  either  of  the  two  latter  places,  it  niust  have 
reference  to  some  existing  course  of  exchange ;  though  If  de- 

4^.  .     manded  at  Paris  it  would  be  unnecessary  to  calculate  any 

course  of  exchange,  a;  it  would  be  paid  by  the  precise  amount 
of  French  money  mentioned  in  the  bill.  Although  the  direct 
intercourse  between  this  country  and  France  was  interrupted  at 
the  time  when  payment  of  the  note  was  demanded,  still  there 
could  be  no  difficulty  in  paying  it  according  to  the  existing 
course  of  exchange.    The  mode  by  which  a  merchant  would 

>  *  effect  this,  would  be  to  purchase  a  bill  upon  Hamburgh  in  Lon- 

'  don,  which  bill,  wh«i  transmitted  to  Hamburgh,  would  pur- 
chase another  upon  Paris.  It  is  true  that  the  Defendant 
will  be  a  sufferer  by  this  mode  of  payment,  but  that  considerft- 
tion  cannot  excuse  him  from  the  performance  of  his  con- 
tract: for  the  general  rule  of  law  is,  that  even  the  impossibility 
tf  penbirming  a  contraict  will  not  excuse  the  contracting  party, 
•  unless  that  impossibility  arise  from  the  interposition  of  the 
law.  The  case  states  what  was  the  best  course  of  exchange 
for  the  Defendant  at  the  time  when  the  bill  was  demanded ; 
and  as  the  Defendant  has  undertaken  to  pay  according  to 
the  course  of  exchange,  there  being  no  direct  exchange,  he 
fuust  perform  it  cy  pris ;  namely,  by  adopting  the  shortest  cir- 
cuitous 
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cndtDog  mode  of  exchange.     A  question  similar  to  this  aros^       1803. 

before  Lord  Kenyan  at  nisi  prius,  who  decided  it  immediately,      — 

saying,  if  the  high  road  be  out  of  repair,  the  party  must  go  on      Poi.lard 

the  a^oining  land.     So  in  Cuming  v.  Monro,  5  T.  R.  87.  in      Hbrbies. 

debt  for  1,440/.  of  money  of  Great  Britain,  on  a  bond  for  2,400^. 

proclamation  money  of  North  Carolina,  the  Court  refused  to 

allow  the  Defendant  to  pay  the  3,400/.  Carolina  money  into 

court,  saying,  "  This  proclamation  money  was  of  a  certain  value 

when  the  bond  was  given,  and  also  when  it  was  forfeited;  but  by 

change  of  time  and  circumstances  it  is  now  rendered  of  no  value 

whatever,  and  therefore  justice  could  not  be  done  between  the 

parties  if  we  were  to  determine  that  the  Defendant  should  be  at 

liberty  to  pay  that  which  is  now  of  no  value,  but  which,  had  he 

paid  his  debt  when  it  became  due,  would  have  been  of  great  value.'* 

If  it  be  said  that  the  PlaintifTought  to  have  presented  the  note 

sooner ;  the  answer  is,  there  is  nSthing  on  the  face  of  the  bill  to 

prevent  his  keeping  it  for  any^  number  of  y^ars  which  he  might 

think  proper :  and,  indeed,  had  it  not  been  for  the  interruption 

of  the  exchange  the  Defendant  would  have  derived  an  advantage 

from  his  not  presenting  the  note  sooner,  since  he  allowed  only 

3  per  cent,  for  the  money  deposited,  which  was  the  consideration 

of  the  note,  and  made  a  laiger  interest  himself.  .  -/      .-^ 

WUlianu  SerjL  contrcL  If  the  Defendant  pays  this  .bill 
according  to  the  last  course  of,  exchange  between  Ijondon  and 
Paris  he  will  perform  his  contract  as  nearly  as  possible ;  and  the 
Plaintiff  will  suffer  justly  for  «ot  having  presented  it  sooner. '  The 
words  *'  au  cours  ^usance^^  can  only  be  ei^lained  by  considering 
the  nature  of  the  note :  the  import  of  which  is  this :  *'  If  you  do 
not  receive  the  money  at  Paris,  then  I  will  pay  it  at  Dover  or  in  '  ^* 

London,  according  to  such  usance  as  shall  exist  with  respect  to 
bills  upon  Paris  at  the  time  when  payment  shall  be  demanded." 
The  mode  of  payment,  therefore,  in  contemplation  of  the  parties 
in  case  of  the  note  being  demanded  at  London  or  Dover  seems 
to  have  been  by  a  bill  upon  Paris.    Admitting  this  intoq^jetii-  ^  v«. 

tion,  the  word  ''  usance*'  is  an  understood  mercantile  term^  anq|f    .,^  ^ '. 
S3  applied  to  bills,  differs  according  to  the  places  upon  wtiich  ^ 

they  are  drawn.  [The  Court  observed,  that  as  the  jury  had 
translated  the  words  '^  au  cours  d!usance"  they  should  fidhere  to 
that  translation.]  At  the  time  when  this  note  was  .presented,  the 
precise  performance  of  the  contract  had- become  impossible ;  for 
no  direct  course  of  exchange  between  London  and  Paris  existed.     [  340  ] 
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iSUt      The  DMendanl  therefore  is  excmsed ;  for  ike  rule  of  hw,  n  knd 
— ^""     down  m  Furadine  v.  /awe,  Aleyn^  27.  ib,  that  **  when  m  party  by 
'^^^^     Us  fmn  cmatract  creates  a  duty  or  chfirge  apon  fainiBeK',  he  k 
Hmisi»     bound  to  make  it  good,  if  he  may ,  notwithstanding  my  accident 
by  kferitable  necessity,  becaase  he  might  haveproTidhed  against 
*  it  by  his  contract."    Bvt  in  this  case  the  Defendant  was  Abo- 
lutely  prevented  by  change  of  circumstances,  and  by  the  neglect 
of  the  Piaintiff  in  presenting  the  note  sooner.  He  wiH  therefore 
be  excused  if  he  perform  his  contrset  **eypre^  according  to  the 
httt  £rect  course  of  exdiange  between  London  and  Partis   If, 
howcTer,  the  Oourt  should  thii^  tikat  this  is  not  the  proper  rule, 
Aen  it  may  be  contended  that  tfie  action  has  been  brought  too 
soon,  and  diirt  the  FfaunfifF  should  have  waited  untii  a  direct 
course  of  exchange  between  London  and  Pttrts  was  renewed. 
If  the  construction  contended  for  by  tiie  Phnntiffb<i  adopted, 
l!he  Plaintiff,  by  keeping  the  note,  may  oblige  the  Defendant  to 
pay  Tt  in  a  manner  totaHy  diflferent  from  that  u^ich  was  con- 
tracted for,  and  wliich  may  amount  to  fifty  times  as  much  as 
was  m  the  contemplation  of  tiie  parties. 

Lord  Alvanlbt  Oh.  J.  The  argvment  of  my  Brother 
WHHams  must  necessarily  go  tiie  length  t>f  eoirtending,  that  at 
the  time  when  payment  of  tiie  note  in  question  was  demanded 
no  course  of  exchange  between  London  and  Paris  whatsoever 
existed.  If  his  argument  will  not  go  this  length,  I  think  tiiat 
he  cannot  succeed.  At  first  I  entertained  some  daubts  whether 
at  the  time  when  the  note  was  made  it  was  not  the  intention  of 
the  parties  that  tite  money  should  be  paid  accotdSng  to  the  di- 
rect course  of  exchange  only,  and  consequentiy  whether  this 
circuitous  course  of  exchange  which  has  been  scrt  up  couM  pos- 
nbly  regulate  the  payment,  lie  principles  faod  down  at  the 
bar,  respecting  the  force  of  obligations  created  by  a  party  against 
himself,  are  not  to  be  controverted ;  nor  can  it  be  disputed  tiiat 
whatever  be  the  natuits  of  the  contract  into  wUch  a  stdiject  of 
this  country  enters,  he  is  excused  from  the  performance  tff  it,  if 
tile  laws  of  his  country  interpose  and  foibid  the  performance. 
Xhe  Defendant  therefore  in  this  case  was  most  clearly  exonsed 
from  that  part  of  his  contmct  which  imposed  upon  hhn  the  »»- 
cesrity  of  paying  the  1200  Kyres  at  Faris^  because  such  pay- 
ments at  the  commencement  of  the  war  between  tins  country  and 
France  were  forbidden  by  law.  But  in  tins  contract  there  are 
two  other  terms ;  for  the  Defendant  engages  to  pay  not  only  at 

Pom, 
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^flfic,  but  at  Dtam  «  jLo^Am.  Wkat  f qwoq  lki9P  Im^  be  |;gg||. 
givw  Ifar  not  pnfiHmiuig  Ub  AontaflA  mimix  |>fiy»wtt  of  M  ir«i  — -*-— 
dMUttdtd  in  (oaiiovff  He  sapi  tbut  h«  rag9)8«4  4»  piy  4MoNi-  '•■•'•^•i^ 
iiigtaAAMvrseiof  eEehangeiwfaraea  jUii^«illd  ^qrifii  m4  H«M<t* 
IkttC  ad  4li6  ttiM  lie  M  engagoA  «h»  iip«M  l>f  .ei0bai|0»  kipw* 
tenpiatlMi  tetaefa  hInMdf  and  ihe  FiaUltiff  iras  «^  4i«i^( 
eewBa  W  aflubtfige  l)ateBeo  ihoie  Ino  iilacaB.  S[ wioff  lli?wn 
Aipi  4iMt  no  Ibect  eaaaie  ef  Mckaiige  #iiitad  at  lilb# 
ffnym&ut  atAB  sale  pas  icBmaikd*  tUe  £Meo4flS$  offm^  to  yfkjF 
according  4o  4ha*lai|jt  Jiaeot  .coniie  .of  n^riwagP  vlu^b  wiM 
bafova  tM  tune.  B^  Af^  Vlau^iS  hsi$  a  mgi*  ixi  (iiff^ 
aiode  of  payaent  mUA  4ke  Be^Midanft  jfafca  yroper  arl^itiBiay 
to  adopt,  and  mvf  as  wH  Qon$and  Aat  he  lfdwM9  tQ  lie  i^eid 
aacaiiing  to  tlie  couae  af  efLoiuHige  »Mah  emiited  at  Ae  tnne 
ivliv  llie  jBboejp  WM  depetttad.  I  think*liewfere4ilMtfi¥§AaBr 
net  «4d|  propriety  aafer  ie  any  oeuae  ef  >einbM8P  {MPfifiM  to 
tke  demand'  of  payment,  but  Muit  aoawpdpg  in  ijf»  QldimrBr 
nilea  of  aonalgmption  tbe  nrfendent  ia  'bound  tP  pepfimn  bsa 
eentract  uptwilhitanding  inteeienaig  cnrqnwwtop<vii  qMQF  have 
saljeoted  tnm  4o  some  inepnxenienfie.  The  peenyir  wmwr 
8lances4yf  ihetote  w^iodneed  the  tegiibrtnre  ef  Ihii  mwtoy  to 
do  lAat  had  neyer  been  4one  beibie,  nnhwn  perhepain  the  ^m0 
of  i^g  WiBiam^  nanwly,  to  paahibU  nnder  eertata  peQe^M 
Ae  snt^eats  of  this  ooimtry  ifom  anniitiMtg  meney  teffiy n<y.  In 
^onieqneiice  of  Ihis,  n  mwdi  jnoiie  oiifsuitens  nod  ei^penflive 
eouMo  of  oftcdiattge  was  neoessariy  adopted  i  ud  Ae  Def^idmit 
bring  esHed  upon  to  pay  in  Lopibn  ancmdiBg  to  thnt  4fa«ittfri» 
and  expensive  course,  soffers  a  hardship.  WhateYer  do^tfl^ 
however.  I  may  have  onteatained,  I  nonr  think  thut  the  aomdest 
oonstmallon for  usto  adapt,  and  imhjah  will  be  snbjeot  to  th^ 
least  ineanvanienoe,  is,  that  the  Defendant  is 'hcmnd  to  pajr  the 
leto  aeeofding  to  tiiat  indinoiot  .oQoiisp  .of  e»ihwg9  -^finnh  jeni^led 
at  the  time  >i?hen  payment  .'wasdeaanaded.  ThenaiaAifftb^e^ 
fi>ve  ifrfU  be  entitied  io  itfw  Itager  snm  ibwiid  j>y  theiivpy, 

M«AT«  J.  Iboae  iVfligr  littte  difianlty  upon  thistmbjeit)  Iv 
thoogii  I  ngiee  that  neithemf  the  paclies  oonteap^iUkted  the  v^ 
tomption  in  the  coufie  of  es^phange  which  thia  war  pDadnofid ; 
jottet  nseoQsider  what  was  the  seal  pature  of  the  eontowt  be* 
tween  the  partiet.  The  fltafendnnt  ittrixed  ^  sum  of  manaif 
ANNndhe  PlaintiC^er  wfUidi  hewasttoii^y  vnfegty  small  intmesti 
deavly  Ihevafere  it  cmdd  ncd  !k»  worth  the  Dafendant's  while  ie 

z  2  keep 
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1808.  keep  the  bill  in  his  h^d  merely  upon  the  specnlatioii  of  makii^ 
an  advantage  of  it  by  some  alteration  in  the  course  of  exchange ; 
^^^^  and  indeed  the  longer  he  kept  tiie  note  the  longer  the  Defen-v 
Hbbsibs.  dant  had  to  make  a  large  interest  of  money,  for  niiioh  he  paid 
the  Plaintiff  but  a  small  interest.  The  contract  between  the 
parties  being  that  the  Defendant  should  pay  according  to  the 
course  of  exchange  between  London  and  Paris,  and  that  con* 
tract  not  being  unlawful,  the  Defendant  must  fulfil  his  engage- 
ment when  called  upon,  notwithstanding  circumstances  may 
have  rendered  that  engagement  disadyantageous  to  him. 

RooKB  J.     I  am  of  the  same  opinion.    According  to  the 
course  of  dealing  established  by  the  Defendant,  he  received  a 
deposit  of  money  from  persons  upon  their  travels,  allowing  th.em 
only  three  per  cent,  interest,  and  gave  them  notes  payable  at 
Paris,  Dover,  or  London.     It  was  understood  between  thepar^ 
ties  that  the  persons  to  whom  these  notes  were  giv^s  might  keep 
them  as  long  as  they  should  find  it  convenient,  and  the  Defen* 
dant  undertook  that  when  they  chose  to  demand  paymentof  Uiem» 
he  would  pay  according  to  the  course  of  exchange  upon  Paris, 
Now  the  shortest  course  of  exchange  upon  Pam  at  the  time 
when  payment  was  demanded  was  by  way  of  Uamburgk,  and 
the  Plaintiff  only  desires  to  be  paid  according  to  that  course* 
The  Defendant  tiierefore,  unless  he  can  shew  a  shorter  course 
to  have  existed  at  that  time,  must  pay  the  note  according  to  the 
course  of  exchange  through  Hamburgh.    Whatever  inconve- 
nience he  may  suffer  from  this  construction,  he  must  attribnta 
to  himself  alone  for  not  having  guarded  against  it  by  tiie  tenns 
of  his  contract. 

Chambrb  J.  We  must  recollect  that  this  is  a  loan  by  the 
Defendant  to  the  Plaintiff,  not  of  a  bill  of  exchange,  but  of  his 
promissory  note  given  for  money  deposited  with  him.  That  note 
was  intended  to  serve  other  purposes  than  that  of  merdy  securing 
re-payment  of  the  money  deposited,  and  in  contemplatiov  of  the 
peculiar  accommodation  which  he  was  to  derive  from  this  note,  the 
Plaintiff  parted  with  this  money  at  a  less  rate  of  interest  than  he 
might  otherwise  have  reasonably  demanded.  It  certainly  was  not 
in  the  contemplation  of  either  party  that  any  inconvenience  could 
arise  from  the  Plaintiff  not  presenting  the  note  for  payment  sooner 
than  he  did. '  That  circumstance  however  makes  it  necessary  to 
decide  what  mode  of  payment  shall  now  be  adopted.  The  mode 
pointed  out  on  the  face  of  the  contract  is  the  course  of  exchange 

on 
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on  Parii :  and  indeed  1  do  not  think  that  the  tenns  of  the  note       1803. 

conld  have  been  translated  otherwise  than  they  have.  The  note     

does  not  express  that  the  money  shall  be  paid  at  the  usual  course     ^^^^^  "  " 
of  exchange,  or  at  the  course  of  exchange  subsisting  between  the     Hsbrxes. 
two  countries  at  the  time  when  the  security  was  given^   but 
merely  according  to  the  course  of  exchange.    Then  to  what 
are  we  to  look,  but  to  the  course  of  exchange  actually  subsisting 
between  hondon  and  Paris  when  payment  was  demanded  ?  Pro- 
bably there  were  many  other  more  circuitous  courses  of  exchange 
on  Paris^  but  the  nearest  is  pointed  out  by  the  case,  and  the 
FlaintifTs  demand  assessed  accordingly.     Whatever  loss  the 
Defendant  may  have  sustained  by  the  interruption  of  the  direct 
course  of  exchange,  I  think  the  contract  capable  of  no  other 
construction,  and  that  the  Plaintiff  is  entitled  to  the  larger 

Verdict  to  be  entered  for  the  Plaintiff  for  40/.  &.  IM. 


•  _ 

Manners  qui  tarn  v.  Postan.  Feb.  4Ui. 

rPHis  was  an  action  on  the  statute  of  usury.    The  1st  count  of  T&  anacUunon 
^  the  declaration  stated  that  the  Defendant  on  the  Sth  of  Au-  S„,]^o?uidng 
gust  1802,  by  means  of  a  corrupt  contract  made  between  the  De-  more  than  legal 
fendant  and  one  Richard  Lowe,  **  took,  accepted,  and  received  Smo*/ money 
of  and  from  the  said  Richard  Lowe  5/.  for  the  forbearinir  and  "from the i5tii 
giving  day  of  payment,  and  for  the  having  forborne  and  given  day  i^ch'^  j^/u  * 
of  payment  to  the  said  Richard  Lowe  SOL  lent  by  the  Defendant  isot "  the 
to  the  said  Richard  Lowe  on  the  15th  of  Jpril  1802,  from  the  J^^aThi  vcr- 
said  time  of  the  said  lending  of  the  said  SO/,  until  the  14th  of  July  ^i<^t  ^J  ^^e 
1S02."    There  were  several  other  counts  not  material  to  be  here  inh^ja^  by 
stated.    The  cause  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  ^••''j"'^  "*® 
Guildhall  Sittings  after  last  Michaelmas  term,  when  it  appeared  strament,  cre- 
that  the  Plaintiff  being  indebted  to  one  Dance  in  the  sum  of  111/,  f «  *  r.»7"»c« 

t  ^  !•     ^^  ^  1  -••"''  whicli  the 

105.  gave  a  warrant  of  attorney  to  secure  that  sum,  and  that  evidence  af. 
Richard  Lowe  also  rave  his  note  for  the  same  sum,  dated  the  12th  ^^J^^  no/ound- 
October  1801,  payable  to  Dance  or  order  at  six  months,  as  a  colla-  than  legal  in- 
teral  security,  which  became  due  on  the  15th  of  Jpril  1802 ;  that  foJ^for^^J^^ 
this  n5te  was  indorsed  by  Dance  to  the  Defendant;  that  on  the  onanotegWcn 
12th  or  13th  of  April  Richard  Lowe  applied  to  the  Defendant's  ^uj^,  ,;e;! 

rtty  for  money 
lent  to  C,  auch  niory  is  well  described  to  be  for  forbearance  of  money  lent  by  the  defendant  to  B.* 

*  S.  C.  S.  4  Esp.  Rep.  i39.    And  see  HuUhimon  v.  Piper,  4  Taont.  810. 

son 
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18M.       86*  lb  Mlb«^t  Mlv  Mff.  in  piri  ^itymtitr  iwl  «  itanrmt  tf  at- 
^-^ —     tertgy  Ai  threg  tiiwflto  fay  awr  reiilfciifliil » far  i^hUk  irtrigttw 

i^iin.  hmgWtJf^fpi^  JUUhtri  JMit  paM  Mli  Mii  (d)v  and  gate  tto 
^Mraol  of  AtlMPlie J^^  M  Ae  Mm  tee  ^Hkm^  inr  Uliole  »d 
ti<^  ftrjier  WttiVaiit  ef  oMoniey  gimen  by  the  FlaUfii;  nU^  Amt 
DttfeMdAfd  Mi  imMind  to  8ted(  l«t  Mted  IM  llra^  i^etm  ci 
thftl  tiiM  k  Uir  ftOefe  pUMsmiM  Aat  oil  ik»  Wk  oiidftU 
oM  ImMt^  Ovfi^  lAlltBiA  M  Jcicfomi  £Mv  fran  the  DefoiidMty 
afild  r^Whied  Oie  64/^  ]|4»^  aM  the  wantot  «f  attomey  ftr  W&y 
sMtf  of  lii^  ttH  DifenddHt  e^eeted  to  wharti  faU  bee*  dMtei  b«f 
aiWJiHdral  ^f<l8Mitf  a  Maifk  \^BMittt  ef  nMeme^  fer  MK^  daie4 
tte  iith  b^  :rfi^i  WhiAh  to  raqMMeA  XicAkiril  liM#e  te  teeauta^ 
aitaaitittfeoftofttfllMtenylittiie^ 

would  proceed  upon  the  note ;  and  that  Rkkard  Lowe  accoad* 
ingty  ^ftin  pM  tk  «4/^  l4fi  and  «»»iited  tba  kiiti^entioned 
warrant  of  attorney,  which  was  paid  on  the  5th  of  August  in  &e 
same  year.  The  jury  found  a  tffflSIcl  lor  the  PlaintifiV  stating 
that  the  Defendant  took  6/.  for  the  use  of  50/.  from  the  14th  of 
Jpril  to  the  14th  of  !fu^y. 

On  a  fclnhar  Aety  a  nde  mmi  was  obtained,  calling  upon  tha 
Dafeddabt  to  shew  ealMe  w4ly  the  abore  generd  verdiot  stioulA 
im€  be  taaended  fay  the#«dge's  ootesr  and  why  it  should  not  be 
datorod  aifi  the  IsC  eeoat  df  the  declaration  anly»  and  ai  the  samd 
time  anbthet  i%le  HtJi  iraiA  t^btained,  caUiqg  upon  the  I^laintitf  ta 
sba^cauae  why  a  fiOnaiiit  ahould  not  be  entered  on  the  ground 
tlikt  iM  ^tid#aee  did  nbl  «afport  the  a^naent  m  1the  Its  tounf 
0f  the  ditellrfaiiott  that  tl^  uaaiiaos  interest  was  taken  iiSt  the 
favl)teflirail«b  of  aMiey  laat^ 

Skeftm^d  lleQtb  for  the  Defeadaot  now  contended,  1st,  that  id 
aidlelr  to  snt^iithe^tesei^lotifinMl  was  essential  tbattbecontract 
dkmM  befaafld  as  staitedui  thedeeiafation^  and  thatos  there  was 
a  AMerial  varifaiab  between  the  finding  of  the^airy  aadthe  trans- 
aettod  as  pleaded^  Ae  Gewrlcealdnoteater  a  verdict  for  the  Pimn* 
iBf  tipdn  Ae  praaamptmi  that  the  Jury  had  proceeded  uj(k>n  a 
miMakie;  that  tdtheiigh  it  a|l|ieaffed  in  evidence  that  the  warnmt  of 
AtMra6y  iMik  esiectited  cH  the  15th  ef  Jpril,  yet  ds  the  jur^had 
fatadd  thai  the  whtriMI  interest  was  taken  ''  for  the  use  of  SM, 
Mn  the  Mlhef  JpHl  to  the  14th  of  Julf^'  it  must  be  presumed 

(a)  TKis  Slim  exceeds  ^hiit  ^ti%  ftiten'd^d  to  he  odVMMftd  by  1«.  My,  bidranse  Cbe 
Peffndiht's  son  bud  no  ehmige. 

that 


POBTATC. 
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that  tke  interest  was  computed  from  the  14th  of  Jpril,  which  1803. 
would  yary  tbp  transaction  most  essantiaUj  from  that  stated  in  J  ~ 
the  declaration;  and  that  although  it  had  been  usual  to  set  nght  _  «. 
the  mistake  of  a  jury  by  the  Judge's  notes  where  the  verdict  was 
general,  yet  that  where  the  jury  had  found  a  particular  fact  in- 
eorrectly,  there  was  no  means  of  rectifying  that  mistake  but  by 
Bending  tiie  case  to  a  new  trial.  2dly,  That  no  money  was  evei; 
lent  by  Postan  to  Lowe,  as  averred  in  the  declaration  ;  for  that 
the  usurious  interest  was  taken  for  the  forbearance  of  50/.  due 
tqx>n  a  proimssory  note  wliich  Lowe  had  given  as  a  collateral 
security  for  the  detft  of  a  third  person,  which  could  not  constitute 
a  loan  from  the  Defendant  to  Lowe, 

ManhiM  Seijt.  for  the  PlaintifF  insisted,  1st,  That  where  a 
manifest  mistake  occurred  in  the  ftiding  of  the  jury,  the  Court 
irould  of  coune  rectify  that  mirtake  by  the  Judge's  notes ;  and 
-observed,  that  such  amendment  had  been  allowed  even  in  a 
special  verdict ;  that  in  tiie  presehl  case  there  was  no  evidence 
whatever  from  which  the  jury  conld  have  presumed  that  interest 
was  calculated  from  tiie  14th  of  Jpril ;  that  the  note  itself  did 
not  become  due  t31  the  ISfli ;  and  that  it  was  evident  the  jury 
%ad  been  misled  by  tiie  circumstance  of  the  warrant  of  attorney 
fasting  borne  date  as  of  the  14th.  2dly,  That  as  the  Defend- 
ant was  entitf  ed  to  recdve  SO/,  from  Lowe  on  the  15th  of  Jfpn'/, 
which  he  tiien  agreed  should  remain  three  months  longer  in 
4he  hands  of  Lowe,  it  was  equivalent  to  a  loan  of  that  sum.  He 
eited  Fbyer  v.  Edwards,  Cowp.  112.  where  Lord  Mansfield  qx- 
pressed  a  dear  opinion,  that  if  a  transaction  be  in  substance  a 
loan,  it  must  be  considered  as  such  whatever  may  be  the  form 
of  Ae  transaction. 

f%e  Cottrt  were  deariy  of  opinion,  that,  as  there  was  no  evi- 
^tehce  fVom  which  it  could  have  been  inferred  that  interest  was 
eomputed  from  the  l4th  of  Jpril,  the  verdict  might  be  entered 
nccolliing  to  the  notes  df  the  Judge,  without  exceeding  the  line 
W'Udi  had  been  already  adopted  in  cases  of  this  sort :  though  if 
any  evidence  had  been  given  from  which  it  would  have  been 
competent  for  tfie  jury,  had  they  believed  it,  to  have  found  as 
they  had  done,  the  Court  could  not  have  re(;tified  the  mistake^ 
Wt  must  have  granted  a  new  trial.  With  iflspect  to  the  2d 
pmnt,  fliey  thought  the  transaction  was  equivalent  to  a  loan  of 
money,  and  referred  to  tfade  q,  t.  v.  Wilson,  1  East,  195. 

Rule  absolute  for  the  amendment 
Rule  discharged  for  the  nonsuit 


•-a  m^^^     .      /^», 


rr    y  /^j  ^       /^ 


846  CASES  IK  HILARY  TERM 


Fth.  lllh.  .  Lord  NORTHWICK  V.  Stan WAY- 
lftherebea  TUDEBITATVS  assumpnl.  The  Ist  count  stated,  ''  that  th^ 
rlTorlora  Defendant  on,  *c.  was  indebted  to  the  Plaintiff,  then  and  stiU 
lord  to  grant  being  lord  of  the  manor  of  Harrow^  otherwise  Sudbury,  in  the 
waste  by  copy  coonty  of  Middlesex,  in  200/.  for  reasonable  fines  due  and  pay- 
of  court-roll,  able  by  the  Defendant  to  the  Plaintiff  for  and  on  his  admissioir, 
grau^edTn  Uie  according  to  the  custom  of  the  said  manor,  into  divers  copyhold 
above  "^^^^  tenements,  with  the  appurtenances,  parcel  of  the  said  manor,  into 
as  copyhold  which  he  had  by  the  Plaintiff,  before  that  time  and  whilst  he  was 
^™  h^'h  ^^'^  ^^  ^^^  ^^  manor,  been  admitted  according  to  the  custom  of 
date  of  the  the  said  manor,  to  hold  the  same,  with  the  appurtenances,  to  the 
grant  be  mo-  Defendant,  his  heirs  and  assigns,  by  copy  of  court-roll,  at  the  will 
assessment  of  a  of  the  lofd  and  according  to  the  custom  of  the  said  manor/'  There 
b«^eiuered  b  ^^^  Other  counts  for  money  paid,  had,  and  received,  and  on  an 
the  court-roUs  account  Stated.  The  Defendant  pleaded  the  general  issue. 
Jhafoufo^f  *^*  At  the  trial  before  Lord  Alvanhy  Ch.  J.  at  the  Westmimter 
especial  favcnir  Sittings  after  last  Michaelmas  term,  it  appeared  that  the  pre- 
ted  !mi  uiT^* '  ^^^  ^^^  which  the  fine  was  claimed  were  some  time  since  par- 
thereby  re-  cel  of  the  waste  of  the  manor,  and  were  first  granted  by  the  then 
an?^i*lor?'"  l^rd  to  hold  by  copy  of  court-roU ;  that  within  the  manor  tiiere 
sued  for  the  was  a  custom  for  the  lord  to  grant  parcels  of  the  waste  whenever 
jmnr',  finding  ^®  should  think  proper,  to  hold  by  copy  of  court^roU ;  that 
the  annual  va-  there  were  many  tenements  within  the  manor  which  had  been 
rofses  sol  giro  holdeu  immemorlally  by  copy  of  court-roll,  and  many  which 
*  Y'^^*^*/^  ^^'^  ^^^^  granted  in  the  above  manner  out  of  the  waste,  the  one 
cannot  retain  being  called  ancient  copyhold  and  the  other  waste-hold  cc^y- 
the  verdict  for  hold,  and  that  the  tenants  of  the  former  were  entitled  to  some 
ally  due,  but  privileges  to  which  the  tenants  of  the  latter  were  not  entitled ; 
must  make  a  ^jj^t  upon  the  Defendant's  admission,  the  following  entry  was 

new  assets*  ^  ^  o  tf 

ment,  the  old  made  upon  the  rolls ;  *'  And  the  lord  of  the  manor  assessed  a 
notwithstand-  ^^^  ^^  100/.  for  his  admission  to  the  said  premises,  but  out  of 
injr  the  re-        especial  grace  remitted  40/.  thereof,  which  has  reduced  the  fine 

snTaw'JSris?     *^  ^^'*'    '^®  j"^  ^^^^^  ^^^^  *®  mnvLsi  value  of  the  premises 
sessroent  as  of    was  30/.  and  irave  a  verdict  for  the  Plaintiff  for  60/.  being  two 
years  annual  value; 

Shepherd  Sei||»  on  a  former  day  moved  for  a  rule  calling  on  the 
Plaintiff  to  shew  cause  why  a  nonsuit  should  not  be  entered ;  1st,  be- 
cause the  premises  on  which  the  fine  was  claimed  ought  not  to  have 
been  described  as  copyhold  ;  he  insisted  that  it  was  of  the  essence 
of  copyhold  tenure  that  the  premises  should  have  been  demised  and 


Boulcote  V.  Winmill,  2  Campb.  261. 

demiseable 
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dem]fieable1>y  copy  of  Gonrt-^roll  from  time  immemorial ;  whereas 
it  appeared  in  the  present  case  that  the  premises  had  beeii|mrcel 
of  the  waste  within  time  of  memory,  and  that  although  a  custom 
might  have  existed  within  the  manor  for  the  lord  to  grant  tene- 
ments out  of  the  wastOi  upon  admission  to  which  a  fine  might 
be  demandable  by  yirtue  of  the  custom,  yet  that  in  declaring  for 
such  fine  the  nature  of  the  tenure  should  have  been  correctly 
stated  in  the  declaration;  Sdly,  because  the  assessment  by  the 
lord  being  100/.,  which  the  finding  of  the  jury  had  proved  to  be 
too  heavy  a  fine,  the  lord's  right  to  recover  could  not  be  com- 
plete until  a  new  assessment  had  been  made ;  for  although  it 
appeared  that  out  of  especial  favour  he  had  remitted  40/.  and 
reduced  the  fine  to  00/.,  still  the  fine  must  be  considered  as  a 
fine  of  100/.  and  assessed  as  such,  though  the  payment  had  been 
remitted  in  part.  On  this  point  he  cited  Astle  v.  Grant,  Doug. 
781.  ff .  4.  ed.  3. 

With  respect  to  the  1st  point.  The  Court  observed,  that  al- 
though the  premises  in  question  had  been  newly  granted  by  copy 
of  court-roll,  yet  that  li^ving  been  granted  by  virtue  of  an  im- 
memorial custom  to  demise  parcels,  of  the  waste  as  copyhold, 
they  were  to  be  considered  as  much  copyhold  tenements  as  if 
they  had  been  immemorially  holden  by  copy  of  court-roll ;  that 
the  tenure  had  its  foundation  in  custom,  which  had  immemo-  * 
rially  attached  upon  the  waste,  the  subject  of  the  grant ;  that 
copyholds  of  a  similar  description  to  those  in  question  were  very 
common  in  the  North  of  England,  and  had  often  been  recog- 
nised in  judicial  determinations ;  and  Chambre  J.  added,  that 
within  his  recollection  tenures  of  this  kind  have  been  judicially 
acknowledged  at  Durham,  and  in  some  instances  the  question 
had  been  raised  in  such  a  mode  that  it  might  have  been  re- 
moved from  the  court  there  to  Westminster-hall,  if  the  counsel 
had  not  been  satisfied  with  the  propriety  of  the  determination. 
With  respect  to  this  point  (a),  thereforor  it  was  intimated  by 
the  Court,  that  unless  a  strong  opinion  to  the  contrary  was  en- 
tertained at  .the  bar,  they  did  not  wish  to  have  it  agitated  (6).; 
but  on  the  2d  point  granted  a  rule  if  in. 


1808. 

Lord  NosTH- 

WXOE. 
V. 

Stan  WAY. 


(a)  This  point  it  very  abljr  discussed  by 
Mr.  Watkini  in  his  treatise  on  Copyhaldi, 
p.  33.  to  p.  56.f  and  the  several  authorities 
on  the  subject  are  there  collected  by  him 
in  the  notes  ;  from  those  authorities*  anci. 
particularly  from  Co.  LUt.  58.  ft.  it  is 
clearlY  shewn  that  land  need  net  imme- 
morially have  been  dtmittd  as  copyhold. 


though  it  must  have  been  demiseable  as 
such.  Mr.  Wathns,  indeed,  seems  to  think 
that  even  wiihout  the  aid  of  a  custom,  the 
lord  of  a  manor  may  grant  the  waste  of 
the  manor  as  copyhold,  and  thereby 
eflTeetually  create  a  new  copyhold  tenure. 
(6)  On  a  subsequent  day  Shqthtrd 
abandoned  this  point. 

Best 


'-». 
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180B.  JBtt^  Seqt.  4K>w  •hew^  oraae»  aad  wBtMded  tkilU  BB 1^ 

had.d^maDdad  bo  moM  than  6M.  wlu«kB|qpeared  by  the  tediigr 


^^^Jl^r^  of  the  jmy  to  be  tvo  jears'  v«1m»  he  wfti««iftfed  le  veoever  ; 
V. '       that  k^q^peved  from  TS^ttf  v.  PfrUiN^  Sfa'm  S40.  tkit  if  a  loid 
Stakwav.    4^101211^  ii;igi.^  ^ign  ]^  C9i^  he  may  make  hk  demaadife  iiea^, 

aad  that  the  entry  apea  the  polk  in  ikk  eaae  AeweJI  that 
although  the  lord  isseMed  the  fine  at  100/«  he  only  inleoded  to 
insist i]|MHi CO/.;  thai  this ^ntryoeald never  ptpqadiee  the  teoMt* 
sinoe  it  woaU  afiovd  noetideaoeihattwo  years'  yahie  afaenalnrt 
ioWOL  tor  that  a  oopyheUL  fine  is  at  «U  times  an  arbilaary  fine 
in  point  of  ibrm,  thei^  it  is  new  aetded  that  the  lord  ninnet 
take  move  than  two  yean'  vatae  (  and  that  the  lOM.  thenfiiae 
might  he  nlways  deemed  the  fiHrnal  fiiie  impeded  by  Ike  load, 
nad  the  90L  the  two  years'  fake  on  wUah  he  had  n  tight  lo 
insist. 

The  Court,  however,  (a)  (without  hearing  Skfpi^rdJ)  weM  of 
epinion  that  the  assessment  waa  an  aflseBflaaBnicflOftCv  said  that 
the  latter  part  of  the  entiy  was  nothing  mere  tlmn  a  nmissien^f 
the  payment  ot  part  of  that  assotsmont,  and  that  nmch  ausohaef 
n^ght  £rise  to  ecyyholders  if  similar  «illBies  wetm  parmitJad  te  be 
made  1^^  the  coort-roUs  «f  aanera. 

lUealftohile. 

<«}  'Ur.  JmImn:  fftfotfc  ww  riMcnt  on  (his  Sty,  but  was  present  When  ibe  Ist  point 
iii«««d  «ad  oosiidneS. 


^«**  ^^^  Cobb  v.  B«vak« 

If  torn  avowry  OsPLilvtiff.  The  Defendniit  flvowed  for  rent  of  certain  apart- 
l^iSi'cPwJr.  »»^  *»  a  ^weBhig  bouse  demised  by  him  to  the  ttaintiff, 
tiff piemd ••that  itttho  yearly  rent  of  24/.,  payaWe  qntrrt^y,  and  because  ISW. 
iw  dui!^  ttf  «ie  tent  ttforesaM  «  dtm  and  paydble  by  the  Plaintitf  to  the 
and  the  Defen-  nvowtRit  fof  fh^  years  eudiiig  and  ende4  on  the  feast^^ay  of  ihe 
thcreon^and  at  Anmwciation  IflOK,*'  was  in  mear,  the  goods  mentioned  in  (he 
*»»«^jJ^t*P-  Ao«Itt**w>*  ^cte  distrained.  The  plaintiff  pleaded  in  bar, 
t>nly  is  doe,      Ist,  that  he  did  not  enjoy  the  said  apartments  for  the  said  five 

PiSnUff  ^•*^'''  y®*"  ^^^^^  ^^  ^*  demise ;  2dly,  that  he  £d  not  bold  the  said 
je^s  that  the  apartments  at  the  sent  aforesaid ;  Sdly,  «^  that  the  said  ISD/.  of 
n^stji^rt  Ac  *®  ""*  aforesaid  were  not  due  and  payable  by  the  Plaintiff  to 
issue  joined  by  the  nvowant  for  five  years  ending  mid  ended  on  the  said  feast- 

tlie  Defendant; 

yet  if  a  verdict  be  taken  far  fl4i.  subject  lo  the  opinion  of  the  Court,  sach  finding  will  cure  ihe  de- 

'fect  in  the  formality  .of  the  issue. 

day 


€o)to 

■9. 
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llty  of  tiie  AsAvMiatiM  of  the  Bleesed  Virf^  Mwy  m  the       xgW 

year  18Q8  tffeieMddy  in  manAer  aad  £om  m  the  sidd  «Yo#aBt 

hftthin  and  fy  1^  said  a(f«wtj  idso  above  aUeged^  aadi  4tUy, 

'<  that  the  Mid  laML  e(  die  Mit  aforooaid  ia  the  said  arowty      b.^;*. 

<tf  the  flaid  Dafeadaat  ia  thia  behalf  abote  allegad  te  have  been 

due  and  payable  by  the  Plaintiff  to  the  avowant  for  five  yev%  of 

tiie  aaid  term  olidiBg  and  anded  on  the  aaid  feast-idiyr  ef  the 

Aimmiciatieii  of  the  MeiMl  Viii^iD  Mary  m  the  year  1SQ2 

afottoaid  wte#0  aot  ia  aitear  and  iffipaid  to  the  avowant  at  the 

aiad  tiae  when^  Sf€i  in  mstuaet  and  fiMm  as  the  avowant  hath  in 

and  by  his  4aid  avoNriy  ako  Aoy^  alleged/'    On  each  af  thete 

ftor  pleas  iteite  was  joined. 

▲t  the  trial  of  this  aaiia^  before  Lord  ul^aM/ry  Cb.  J*  at  the 
GmtdUt  Sittings  after  last  Midaielmas  tenn^  h  being  ptfoved 
thatfitA  only  Was  due.  for  tonti  k  was  o^}eeted  on  the  part<of 
the  Phontiff  that  sack  ^videtfee  cUd  not  aappoit  the  9d  aad  4th 
iisues,  and  odnsaqaebtly  the  Pkdattf  was  entitled  to  a  verdict 
oa  those  istaesw  His  lordship  b^g  dispoied  to  veseiYe  this 
pointy  a  verdict  was  tak^i  for  the  avdwaat  on  aH  tte  issaes  for 
84/^  with  Kbdrty  to  the  Plaintiff  to  move  to  enter  a  v^diet  for 
hknsetf  on  the  8d  and  4th  issues^ 

Aaabidingly  a  rule  mli  for  Ibat  purpose  having  been  obtained 
on  a  former  day^ 

Ba^kf  6egt.  new  shewed  tease.  UndM  an  ayowiy  fx  a 
htf  get  smn  thd  avowant  nmy  weH  have  a  veididt  for  a  less  s«ai^ 
as  was  the  ease  in  Haftiton  v.  JBaraJQ^  6  T.  R.  346.  It  is 
DhBie  in  that  ease  die  issue  Was  that  Hm  said  tent,  mor  uf^fmri 
^Mnrttf^  was  ia  arrear*  But  wherd  iMie  is  taken  on  a  ooMatowJ 
poiat  it  is  sfufioiont  if  the  party  join  wiA  his  adversary  witboat 
addiag  atfy  tiihig  to  it,  aft  was  l«td  by  CoAc  in  RebHri  v«  An- 
4fMs,  Cto.  Etis.  83i  Who  aifanlttod  thift  in  an  aotien  of  waste 
fof  ^Mthfg  CWeaty  eaka^  Ae  Defoadant  oiight  to  plead 
tfeMI  te  did  aot  Mt  the  irtiid  twenty  oaks »  or  a^y  tf  ik&m ; 
bttt  (Aserv^l,  that  in  debt  open  an  MigaAion  that  ha  shatt 
do  no  waste,  and  a  breach  assigned  that  he  cot  twenty  od^ 
k  te  tidiekfal  to  ptoad  llwt  he  did  net  oat  the  said  tmatj 
oaks,  fnodo  el  fn^rmAs  4^-  Which  instances  shew  tiie  distino 
tSon,  foi^  ill  the  hitter  ease  the  issue  reipeetti^f  the  tweaty 
oaks  is  only  coHatendf  whereas  in  the  fonaer  casa  it  is  the 
dit^ect  ifisue  between  the  peorties.  In  Dyer^  116.  ^.  the  saftie 
distioiitioti  is  taken,  aad  though  the  judgmeat  of  the  Court  iff 

not 
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180B.  not  reported  there,  yet  in  Co.  Lt##»  282.  a.  the  last  case  ig  stated 
with  a  reference  to  Dytr ;  and  sinoe  Lord  Coke  adds,  '' jndg*- 
•ment  shall  be  given  for  the  Plaintiff,  for  sufficient  matter  of 

BsTuv.      the  issne  is  found  for  the  Plaintiff/'  such,  it  may  be  presumed, 
was  the  judgment  of  the  Court.    Indeed  in  Ifhiie  ▼.  AmK- 
nam,  2  Salk.  629.  in  covenant  by  lessee  against  lessor,  for  that 
he  entered  upon  him  and  ousted  him  from  the  pr^nises ;  the 
Defendant  pleaded  that  he  entered  to  distrain  for  rent,  absque 
hoc  that  he  ousted  Plaintiff  <le  prmmi$m;  to  which  plea  there 
was  a  demurrer,  ^because  it  omitted  to  allege  **  or  any  part 
thereof;"  but  the  Court  held  the  plea  well  enough,  saying,  if 
the  Plaintiff  will  join  issue  upon  Uie  matter  of  the  traverse, 
and  prove  the  ouster  of  any  part,  the  issue  shall  be  for  him. 
In  that  case,  th^efoie,  the  Court  gave  effect  to  the  distinction 
alluded  to,  even  upon  demurrer,  whereas  the  objection  in  this 
case  comes  after  verdict ;  at  which  period  the  Court  may  imply 
the   words   **  or   any  part  thereof/'  and  thereby  remove  all 
possible  doubt.    Again  in  Waltkam  v.  Sparkes,  1  Ld,  RaymAl., 
in  debt  on  an  indemnity  bond  to  a  parish,  and  a  plea  of  non 
damnificatus,  the  replication  allied  that  2«.  had  been  paid  by 
the  parish,  and  that  8d.  of  that  sum  was  for  the  maintenanoe 
of  the  pauper ;  and  when  the  Defendant  in  his  rejoinder  tra- 
versed that  Sd.  was  for  the  maintenance  of  the  paup^ ;  on  de* 
murrer  it  was  objected  that  the  traverse  was.  too  narrow,  not 
having  the  words  ^'  or  any  part  thereof,"  but  the  Court  held 
it  good  enough.-    If  a  material  allegation  is  traversed  in  an  im- 
proper or  inartificial  manner,  the  issue  taken  upon  it  is  merely 
an  informal  one,  and  is  aided  after  verdict.    This  appears  from 
the  opinion  of  Lord  Hale  in  Bennet  v.  Holbeck,  2  Sound.  317. 
und  note  6.  to  that  case  by  Mr.  Serjt.  fVilliamt.  The  Judge  and 
jury  in  this  case,  therefore,  had  a  right  to  sever  the  material 
from  the  immaterial  matter  put  in  issue,  and  to  find  accord- 
ingly ;  and,  having  done  so,  the  Court  will  not  after  verdict 
hold  that  to  be  one  entire  allegation  which  at  the  trial  has  been 
oonndered  distributive, 

ffilliams  Serjt.  in  support  of  the  rule.  -  Many  of  the  cases  cited 
4o  not  apply  to  the  present :  and  indeed  it  is  very  questionable 
whether  at  this  day  the  case  of  Robsert  v.  Andrews  can  be  sustained 
as  law.  The  question  here  arises  upon  an  avowry,  which  is  in  fact 
a  declaration,  both  parties  in  replevin  being  actors,  and  either  being 
a  liberty  to  take  down  the  record.  This  being  so,  the  allegation 

that 
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that  ISO/,  was  not  due  is  not  a  collateral  but  a  direct  issue.  The       1808. 

addition  of  the  words  "  or  any  part  thereof  to  the  avowry  in      — 

Harruon  y.Bambjf  completely  distinguishes  the  two  cases ;  for        ^"' 
though  under  general  words  the  precise  sum  may  be  proTed»  yet      B«tai«% 
in  this  case  there  are  no  general  words  to  admit  of  that  proof. 
With|respect  to  Bennet  t.  Holbeek,  the  day  and  place  were  made 
parcel  of  the  issue ;  and  therefore,  though  there  was  an  inform- 
ality in  the  plea  which  would  have  been  bad  upon  demurrer,  yet       ' 
it  was  ^ded  after  verdict.    The  words  '*  de  pnendssis^'  in  White 
V.  Bodinam  include  the  whole  and  every  part :  it  was  not  there- 
fore necessary  to  enter  into  the  question  respecting  direct  and 
collateral  issues.     Nothwithstanding  the  jury  have  in  thb  case 
found  a  verdict  for  the  avowant,  yet  the  case  is  to  be  considered 
as  if  it  came  before  the  Court  upon  demurrer :  for  it  was  objected 
at  the  trial  that  the  issues  were  not  proved ;  and  the  verdict  was 
only  takenpro/orma,  reserving  it  for  the  opinion  of  the  Court,  whe- 
ther U  ought  to  have  been  so  taken.  The  case  of  Osbom  v.  Rogers, 
1  Sound.  267.  is  ajpredse  authority  iqpplicable  to  the  present  case. 
There,  on  assumpsit  for  service  from  the  21st  of  March  1647  to 
the  J  st  of  Niwember  1664,  the  Defendant  pleaded  that  the  Plain* 
tiff  served  from  the  said  21st  of  March  to  the  81st  of  Dtcember 
175S,  and  th^d  left  the  service  .*:  and  traversed  that  he  served  ^ 
the  said  1st  of  November,  which  traverse  was  held  bad,  because  if 
^  the  Plaintiff  had  taken  issue  upon  it  he  would  have  been  bound  to 
prove  the  service  for  the  whole  time  or  he  could  have  recovered 
nothing ;  whereas  if  he  had  in  fact  served  for  any  part  of  the  time 
he  ou^t  to  recover  pro  tanto.    So  also  in  Rer  v.  Kilderby, 
1  Sound.  811 V  which  was  an  indictment  for  using  the  trade  of  a 
wooUen-draper  for  three  months  not  having  served  an  appren- 
ticeship thereto,  the  Defendant:  traversed  the  using  of  the  trade 
for  three  months ;  and  Sounders,  at  the  end  of  the  case  observes, 
that  the  plea  was  bad  on  that,  ground,  since  it  ought  to  have 
gone  to  every  part  of  the  time  distributively ;  for  if  the  Defendant 
had  used  the  trade  only  one  month,  and  the  traverse  hiBd  been 
rightly  taken,  he  ought  to  have  been  convicted.    In  Goram  v. 
Sweeting,  2  Sound.  906.,  to  assumpsit  on  a  policy  of  insurance  for 
a  loss  by  perik  of  the  sea,  the  Defendant  traversed  that  the  ship 
and  tackle,  S^c.  were  lost :  to  which  there  was  a  demurrer,  the 
objection  being  that  the  traverse  should  have  been  in  the  dis- 
junctive, and  of  this  opinion  was  the  Court.    In  addition  to  the 

above 
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afceveMSM  Dwy  li*  «ked  CMbome  v.  Ao^ftitie,  1  filr.  49S.»  wkaiv 
to  debt  OB  bond  eonditSonod  A>r  th^  payment  of  18S0/.,  Ae  9»- 
fbadBBt  ba^;^  pleaded  liMlt  pavt  ef  thefwi,  e^.  WM..  'was  wett 
bjrgamiB^^  end  HkeKtote  Ibe  t)ond  was  "^d,  ^  Plaintiff  tm- 
vened  ^Mt  the  1800/.  <vras  ^iFon  by  jimnlDg,  nMA  was  iMid  bad  $ 
Ibr  it  wae  net  seeeMary  Aat  eo  modi  idioidd  be  won,  bat  if  aay 
leflflflomfer  wbieb  the  bend  wbb  {^▼«a  bad  been  won  by  gaming' 
Aebondwoaldbee^paUy¥fl4d.  The  same  prinei^Y^ae  adopted 
en  demniTer  in  Pahner  y.  I^im,  2  «8#r.  S17.  and  SfWfi  ▼. 
JohmoHf  Q  MoS.  14ft. 

Lord  Alvanlby  Gb.  J.  Idonot«eenpen  whatprineipleit 
ean  be  contended  tliat  those  awittow.  wbieh  are  aided  hj  the 
finding  of  Hke  jary  ave  to  be  oentfldered  as  not^Mmd  l^  Ae 
jnfy,  beoanse  an  etjoetion  was  taken  ppoTlenB  te  tlie  filing. 
Hie  veason  npon  whieb  mgit  matters  ave  oeasldMed  as  sMed 
appears  tome  to  be  Aat^he^obstapoe  of  the  issne  is  frnnd,  and 
theorforemiy  inlisnnalities  in  the  Issne  shalt  not  be  regaiided.  TIm 
prtne^Ml  ^laestion  in  Aia  isaeets,  adiethor  tlie  defeet  in  these 
fleadings  ean  be  taken  adva»ta|;e  of  after  verdiet  f  Thereaie 
BMniy  issnes  ^e  wwen  a  'pwFvy  hmmp  aemar  u  ne  uBna  preper^  ana 
yet  ftPlie  eheose  to  go  on  te  trial,  bemay,  nevertlielesa,  tdco  ad- 
vantage efAe  fbdt  irfler  ^erdyM :  as  whm  an  Jssoe  is  oeMfJe;^ 
InHnaterfal;  ftr  no  TeTdiet  oan  enre  that  defect.  Vhe  issnehi 
this  ease  4n  form  is,  Wliel^r  MO/,  bedne  or  not  f  OI^FiaintJ^ 
baftng  tesisted  nponthat  in  Ms  plea  widoh  is  no  ansivper  to  thf 
avowry,  namely,  that  ISOf*  is  net  dne,  and  the  avemnt  iMMdng 
jebied  issue  upon  that  Act,  it  appears  diat  IHU.  is  not  dipe;  bat 
tiiat  a  less  snia  is  due,  and  we  are  to  determine  wbether  the 
Plaintiff  AaO  be  pamltted  te  take  adrantage  of  tus  own  bad 
pleading,  f  f  Ais  bad  been  an  issue  seat  ttam  the  CW«n<t  ef 
C^aneo^  to  try  wheAer  £M/.  wero  daeor  not,  Aero  mnet  ii»re 
been  a  verdfet  for  die  Defendant.  In  tliis  ease,  bowevier,  wlMte 
the  sabstaneeof  llie  ivve  is  to  ascertain  wbelheri^  rent  was  ia 
ttvear,  and  (be  jnry  Imvo  found  ^kaJt  &t/.  were  dae,  I  see  ne 
reascm  in  the  absence  of  any  precedent  pneeisely  in  point*  ^y 
fte  avowant  i^auld  be  preeUided  from  Iwviag  the  h^neit  ^ 
fliatfeiding.  The  ebjoetien  ison <he record,  andmay he uMyved 
again  etdier  in  arrest  of  judgment  or  open  a  wiit  of  eivor. 

Boocn 
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RooKE  J.  (a).    The  oases  cited  by  my  Brother  BayUy  have       1808. 
satisfied  me  that  the  verdict,  as  foond,  may  be  supported.    If     — 
the  Plaintiff  be  dissatisfied  with  our  opimon,  the  point,  being        ^** 
on  the  record,  will  be  opta  to  him  in  another  c^Qft*  '    ftrr^K* 

Chambrb  J.  If  the  arg^umentof  n^  Brother  Williams  were 
to  prievaily  we  ought  to  grant  a  repleader ;  for  in  that  case  the . 
real  question  between  the  |i0itfe»  would  not  bAve  been  decided 
by  the  finding  of  the  jury.  Thb  defect,  howeyer,  appears  to 
me  to  be  aided  by  the  statute  of  jeofails^  for  the  substance  of  the 
issue  is  rightly  found. 

.  Xvid  diacliiiged. 

(a)  EtffkJ.  wai  abM&t. 
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Easter  Term, 

In  the  Forty-third  Year  vi  the  Re^of  Gbobgb  III. 


(IN  THE  HOUSE  OF  LORDS.) 

Afrii  irth.    The  Inhabitants  of  the  County  of  Cumberland  v.  Our 

Sovereign  Lord  the  Kino,  in  Error. 

The  1  Afim,  HHilB  record  in  Uub  case  stated,  that  at  the  general  sessions  of 
*•  3^*'  *•  ^^  ^7^  *°<*  terminer  of  our  Lord  the  King,  held  at  Carlisle, 
from  the  crown  in  and  for  the  county  of  Cumberland,  on  the  26th  of  j/ugtist, 
the  power  of    ^jg^  Qeorge  the  ThircL  an  indictment  was  preferred  and  found, 

leiooviiiff  by  •  • 

certi4trmi  an     when  it  was  presented  as  follows;  that  is  to  say,  The  jurors  for 

indictment  for 

not  repairing  a  county  brld^*    Qa^re,  Whether  the  same  persons  who  are  bound  to  repair  a  bridge 

we  alio  bound  to  widen  it.  if  the  exigencies  of  the  public  should  require  it?  Vide  43  Gto,  3.  c.  59. 

•  And  see  Ru  ▼.  Buckt,  Inkab.  of.  It  East  I9f .    Ra:  ▼.  Allen,  l5  East.  333. 

our 
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our  lord  the  king,  upmi  fhrir  oath*  present  that  there  is  a  certain       1808. 
eommon  pnUic  bridge  called  Bknnerhanei^bridge^  situate  upon      — — — 
the  river  Ethn,  at  the  parish  of  Torpenhow  in  the  said  county  of  "^^VS  the " 
Cumberlafidf  in  the  king^s  common  highway,  leading  firom  the     County  of 
village  of  Jspatria  in  the  county  of  Cumberland,  towards  and  Cbmierlakd 
unto  the  market  town  of  Ireby  in  the  said  county,  used  for  all  the  The  Kxko,  iii 
Uege  subjects  of  our  said  lord  the  now  king  and  his  predecessors  "^* 

by  themselves,  and  with  their  horses,^  coaches,  carts,  and  car« 
riages,  to  go,  return,  pass,  ride,  and  travel  upon  and  over,  at 
their  will  and  pleasure,  freely  and  safely,  without  aiiy  obstruc* 
tion,  hindrance  or  impediment  whatsoever ;  and  that  the  said 
common  public  bridge  on  the  SDth  day  of  Augmt,  in  the  Slst 
vear  of  the  reign  of  our  sovereign  lord  George  the  Third,  king 
of  Great  Britain,  and  so  forth,  and  continually  afterwards  until 
the  day  of  the  taking  of  this  inquisition,'  was,  and  yet  is  broken, 
minous,  and  in  decay,  for  want  of  duo  reparation  and  amend- 
ment of  the  same ;  and  the  said  common  public  bridge,  during  all 
the  time  last  mentioned,  was,  and  yet  is  over  narrow,  and  the 
battlements  of  the  same  bridge  were  not,  nor  yet  are  of  a  suf- 
Jiditit  height  to  guard  and  preserve  the  said  subjects  of  our  said 
lord  the  king,  passing,  riding,  and  travelling  upon  and  over  the 
said  bridge  from  going  and  falling  over  the  said  battlements  into 
the  said  river  JB/Zen,  by  reason  whereof  the  said  liege  subjects  of 
our  said  lord  the  king,  necessarily  going,  returning,  passing,  rid- 
ing, and  travelling  upon  and  over  the  said  common  public 
bridge,  by  themselves  and  with  their  horses,  coaches,  carts,  and 
carriages,  during  all  the  time  last  mentioned,  could  not,  nor  yet 
can  go,  return,  pass,  ride,  and  travel  upon  and  over  the  said 
common  public  bridge  so  freely  and  safely  as  they  ought  to  do ; 
but  were,  and  yet  are  gready  obstructed,  stopped,  and  hindered 
in  the  going,  returning,  passing,  riding  and  travelling  upon  and 
over  the  same  common  public  bridge,  and  during  all  the  time 
aforesaid  were,  and  yet  are  in  great  perils  hazard,  and  danger 
of  going,  riding,  and  falling  over  the  said  battlements  of  the 
said  eommon  publie  bridge  into  the  said  river  Ellen,  and  of 
being  there  suffocated,  drowned,  and  killed  in  the  same,  and  of 
losing  and  spoiling  their  goods  and  wares,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  lord 
the  king,  upon  and  over  the  said  common  public  bridge,  going, 
Returning,  passing,  riding,  and  travelling,  against  the  form  of  the 
VOL.  Ill*  A  A  statuton 
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-rrrrrr        of  Offlr  uml  Ipwl  *IP  Wwg.  fcw  OWWH  9x4  digl|i^»  ai|d   ti^  lili» 

^a^nuoffi    mha\Nitai»ta(rftkeciHuityafCuiii^i«i»ioJriglit.«^ 

Gotmty  of     and  amend  the  said  cpmmon  public  bridge*  so  as  afoiesaid  baiBg 

GuHB^tLAND  ]^o]^^^  ritfBoiis,  (mr  mrrom,  aad  ia  dacay,  aad  H^  batttenaiit* 

Ti^  KiN9#  in  tlM»r9of  not  b^;  of  a  9nffi^ivU  h^hi$  and  to.  make  tbejaae  safe 

^^^'^'       fpd  secnre  foir  t|i§  sai^  mbjaotn  wheM^er  aai  aa  cAan  as  it  be^ 

coi^^s  nepessary. 

Wbjfib  sfdd  iwdictmwt  owr  spid  lofd  the.king  aftanrndaf  for 
cerataia  i^as<His»  aansad,  to  b0.  bnwglit  bafima  hiBip  to  be  detar^ 
n^j^ed  aqopi^ng  to  the  lav  andr  onstom  of  St^iamd;  and  twp^oC 
tbe.  inbabijt^n.tsof  tbe  said  oontf  baTing  appeared  afl4  plndeA 
tbei(^to  the  gMieral  issue,  and  pal  thmsahrea  upon  the  counliy, 
aj^d  ^f^  king's  cofoner  aad  attorney  kaving:  dose  tbe  like»  and 
issue  heing  joined^  tbe  said,  indiateicsrt  oaipe  on  ta  be  Med  at 
th^  assiaea  be|d  at  tbe  oity  i^Catdkk  on  tbeiOtb  d^  oiAugiut 
l?93p  before  Th^mf^on  B»,  by  agnry  q£'  tbe  epnnfy  ci  Ctanber- 
laH4t  vb^a  the  PlaintiSs  in  emar  mie  faond.gvihy  ol  tbe  pie* 
mises  charged  i^n  them  by  tbe  floid  indictment,  in  manner, 
and  form  as  by  the  said  indfolmeni  was allegsdk  Wbcgra^xmin 
Tnffli/^  Tei:m  179$  ((i)»  the  Conri  gaTajndsuMBt^  aadadjndged 
that  the  Plaintifis  ia  ern^  for  the  toaqmse^i  oontempts,  and  nui- 
sances whereof  they  were  indicted  and  couTieted  as  aforesaid* 
sbonid  pay  a  fine  of  three  hundred  and  fifty  poands,  and  that 
the  said  fine  should  be  levied  and  paid  into  tbe  banda  of  flie 
treasurer  qf  the  said  county,  to  be  applied  pnnmant  to  the  di« 
rection  of  the  statute  io  su^  case  made  and  pnmded 

On  this  judgment  the  Plaintiffs  bioag^t  a  writ  of  eDnor>  and 
assigned  the  foUowiog  elrojcs ;  lat.  That  by  the  record  afpnnid  it 
a]^[)eared  that  the  said  ii^babitaats  of  the  aiidoonaty.of  Cwnbu^ 
land  were  indicted  and  convicted,  not  oqly  £Mr  dmi  tbe  said  oon* 
men  public  bridge  in  the  said  indictOMnt  mentioned,  was  biakeD, 
ruinous,  and  in  decay,  for  want  of  doe  repasatiennndamendnMit 
of  the  sa^e,.but  alao  for  that  the  said  Qommon.pnUie  bridge  waa 
oyer  narrow,  and  the  battlements  of  the  samcbridg^wenanotef 
a  sufiicient  height  to  guard  and  preserve  the  subjects  of  our  said 
lord  the  king,  passing,  riding,  and  travelling  upon  apd  ov»r  the 
said  bridge,  from  going  and  falling  over  tbe  saidhattWiaamtir  inla 

(a)  Sec  the  Q8M imported*  6ir«  11.19^ 

the 


IN  THE  Fcftfr-rmii  TMr  of'  €naOR6E  III.  ^ 

thr  mM  m4t  EHm,  aMRmgU  mr  obfigatiDn  was,  6r  is  kiB  or       l^S^ 
<4itf^ed  opoh  Ae  sUd  tohcLbUnnts  of  the  mM  oomtj  of  Cwn'^ 


Agrfand  ii  or  by  tiie  arid  intftrtnioiit^  nor  are  they  by  law  bound   THelnMMt. 

^       .«         .  .»,    .*  ..1.1  1     1      .1  .        ahttoflhc 

to  vmm  toe  said  bndgfo^  or  to  raub  or  hetf  hten  the  batmments     Connt^  o^ 
hereof.  Bd^Thst  bj  thoraeoNfflfbimnd  it  appears  that  our  said  (^viiBsictM^ 
lovd  tbo  kingv  f^  oertakl  reasoite/  eansM  the  said  indictment  to  th^  Kim o,  h 
be  bRMigtit  h^hte  Mm  io  be)  detahiixned,r  and  that  the  siime  was       ^"^* 
aeoQOdlbglj^  Adtsmilied  iar  and  fay  flie  said  conrt  of  our  said 
iMl  Ibe  k^y  befovfe  th^  Unj^  Uaiidlf,  dthonj^  by  law  and  ac- 
HdftAkig  to  this  foimof  tfie  statute  («)  in  sneh  case  made  and  pro- 
vided^ tifvsaid  WMttoMftd  oaght  dot  to  fa«f  e  been  removed  ont  of 
thef  laid  eonnty  of  Gwntirbtnd  into  the  said  conrt  of  our  said 
leM  the  king,  before  Aer  king  him^%  but  ought  to  have  been 
^qtoiiiAied  iiil  the  said  county  of  Qimb^kmdi  and  not  elsewhere. 
<9d,  F#r  thiit  the  judgment  aforesmd^  in  fbim  aforesaid  given, 
ap^eo^  to  have  been  given  for  our  said  lord  the  king  against 
l4e  sliid  itrhabititilts  of  the  said  couttty  of  Cumberland;  whereas 
Vr  Ae  taw  of  the  land  the  said  judgment  ought  to  have  been 
^ven  tot  Ae  aaid  inhabilflnts  ^  fixe  said  county  of  Cumberland, 
and  they  ought  to  have  been  acquitted  of  tte  premises  in  the 
sliid  indictment  mentioned. 

The  kittg'j  etyrooer  and  aitomey  fliereupon  rejoined  that 
thOre  wis  no  error  in  the  said  indiotment  and  record,  which  the 
PUudtifftf  insiirted  thai  Aere  was,  aM  httmbly  hoped  that  the 
jodgment  of  tho  GoUrt  of  King^s  Bench  wonid  be  reversed  for 
the  foHowlilg  amodgst  otfier  reasons : 

listy  Bettauie  die  judgdieDt  given  fior  so  large  a  line  ^  three 
fannidired  and  Miy  ftoiindi  wa^  given,  not  foi^  the  purpose  of  being 
jsM  out  to  or  towatdt  lepeli^ing  the  bridge  according  to  its  an- 
iAeai  mMMakoritf  lindti^/  foml^  aid  oonstmction,  for  that  would 
not  have  reqAred  mdre  Hmn  five  pounds,  but  for  the  purpose  of 
enliieiy  pulMng  down  th^eM  bridge  mid  making  a  new  one  wider 
than  Ihe  present  one,  npon  a  supposition  tiiat  the  present  bridge 
wns  to»  ntarn)^  for  thvpdbHc  donvenieAce,  and  upon  this  prin- 
x^le,.  tiM  pehNMs  boMd  to  (he  ret>lAr  of  public  bridged  are  by 

(a)  1  ilmie,  e.  IS.  f.  S.  which  provides  ment  or  indlctneht  for  not  repiiring  sadr 

^  that  all  natters  conoeraing  the  repair-  bridgei,  or  the  highwajs  at  the  end  of 

Ing  atidfnieMing  of  die  bridges  and  high-  sucli  bridges,  sluUbe  removed  by  ctrti' 

ways  her^-btfcre  mentioned,  shall  be  oruri  out  of  the  said  county  into  any 

^ietermined  in  the  county  where  they  lie  other  court." 
.^Dd  not  clsewhece ;  uid  that  no  present- 

A  A  2  law 
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1808.      litw  bound  to  make  new  bridges  \$irgeir  and  wider  tban  the  <M 
ones,  if  the  oonvenienoe  of  the  public  shonld  call  for  it.    This 


^ants  of  t^^    principle  is  new,  and,  it  is  submitted^  is  not  wananted  by  law; 
Count  J  of     the  l^|;al  obligation  is  only  to  repair  and  amend  the  existing 
CuMBBKLAKD  ])f|jg^  fj^jj^  ^{jhq  |q  ^jj^q  ^  occasiou  may  require^  not  to  enlarge 

The  Ki!f q,  in  or  widmi  it  from  time  to  time  as  the  public  conyenienoe  may  re- 
"^*  quire.  Such  an  extension  ofthe  obligation  would  be  extremely 
burthensome  and  oppressive  upon  persons  bound  to  the  repairs 
of  bridges,  and  particularly  to  individuals  who  may  be  bouiri  by 
reason  of  the  tenure  of  lands  to  repair  publie  bridges,  and  the 
law  must  operate  equally  upon  them  as  inhabitants  of  a  county  or 
district.  The  law  having  furnished  no  means  by  which  per- 
sons bound  to  the  repair  of  bridges  are  enabled  to  acquire  land 
to  widen  such  bridges  upon,  and  the  acts  of  the  legislature  in 
many  instances,  for  rebuilding  bridges  upon  more  commodious 
constructions  for  the  public,  and  in  consideration  thereof  au« 
tiiorifling  tolls  to  be  taken,  are  strong  proofs  to  shew  that  the 
obligation  imposed  by  law  in  this  case  does  not  go  to  the  extent 
upon  which  the  Court  of  King*s  Bench  have  proceeded  in  giving 
the  said  judgment. 

2d,  The  statute  1  Ann,  stat.  1.  c.  18.  s.  5.  expressly  enacts,  that 
all  matters  concerning  the  repairing  and  amending  of  bridges 
and  highways  shall  be  determined  in  the  court  where  they  lie 
and  not  elsewhere,  and  that  no  presentment  or  indictment  for 
not  repairing  bridges,  or  highways  at  the  ends  of  bridges,  shall  be 
removed  by  certiorari  out  of  the  said  county  into  any  other  court. 
The  prohibition;  of  removal  is  general  and  without  .any  distinc- 
tion, whether  the  certiorari  is  sued  out  at  the  instamse  of  the 
prosecutor  or  the  defendants ;  and  therefore  the  removal  of  the 
present  indictment  is  contrary  to  the  statute,  let  it  be  sued  out 
at  whose  instance  it  might;  but  it  does  not  even  .appear  by  tibe 
record  at  whose  instance  it  was  sued  out  There  was  no  purpose 
of  public  utility  to  be  answered  by  the  removal,  because  it  was 
sent  down  to  be  tried  in  the  county  of  Cumberland^  and  iqipears 
by  the  record  to  have  been  tried  by  a  jury  of  that  county.  If 
that  was  wrong,  it  is  another  gpround  of  error,  appearing  on  the 
record,  though  not  specially  assigned. 

T.  Er$kine. 
G.  Wood. 

The 


IN  THE  Forty-third  Tbar  of  GEORGE  HI.  359 

The  king^s  ooroner  and  attoniey  hoped  that  the  judgment       ISbS. 
ironld  be  affinned  for  the  following  amongst  other  reasons :  ^ 

Isty  the  obligation  upon  the  inhabitants  of  a  county  to  repair      ann  oHhe* 
public  bridges  is  an  obligation  of  commonright  founded  on  public      Connt  j  of 
necessity  and  convenience.  It  is  essential  to  theperformance  of  it     ^^■'^^''^^"o 
that  there  should  be  no  obstruction  to  the  passage  of  the  king's  '^i^e  Kino,  in 
snbjectSy  where  the  right  of  passage  extends  to  carriages;  the  "^* 

bridges  must  necessarily  be  sufficient  for  such  carriages  as  the 
public  have  a  right  to  travel  with,  and  are  in  common  use :  and 
it  would  be  against  principles  of  public  policy,  and  be  a  re- 
straint to  commerce  and  agriculture,  if  the  use  of  improved 
modes  of  conveying  goods  and  merchandize  could  not  be  adopted 
upon  the  pnblic  high  roads  of  the  kingdom.  It  is  also  essential 
to  the  perfonnance  of  the  obligation  that  the  king's  subjects  may 
pass  with  safety  as  well  to  their  persons  as  their  goods,  and  the 
danger  in  these  respects  to  those  who  have  occasion  to  use  the 
right  of  passage  is  the  common  averment  in  all  indictments  of 
highwfqrs  and  bridges.  The  obligation  to  repair  is  not  con- 
fined in  all  cases  to  the  precise  limits  of  the  existing  bridge. 
The  public  exigency,  and  the  free  and  secure,  passage  is  at  all 
events  to  be  provided  for,  and  if  the  water  changes  its  course  the 
bridge  must  be  accommodated  to  that  cnange. 

2d,  The  objection  to  the  removal  or  the  record  by  certiorari 
rests  solely  on  the  generality  of  expreision  in  a  clause  in  the 
Stat.  LAnn. staLl,  c.  18.  s. 5.,  but  in  very  many  instances  the 
crown  is  not  bound  by  general  words  in  an  act  of  parliament, 
and  especially  where  no  particular  intent  appears  that  it  should 
be  so  bound.  It  would  be  agaiiist  the  plain  inlent  of  the  statute 
so  to  construe  the  language  of  this  clause,  the  manifest  object  of 
which  is  to  prevent  defendants  from  obstructing  justice  by  unne- 
cessary delay  and  expence,  and  not  to  restrain  the  discretion  of 
the  mode  of  prosecution.  In  the  particular  instance  of  statutes 
taking  away  the  right  of  removing  indictments  by  certiorari  it 
is  laid  down  as  a  general  rule,  that  the  crown  is  not  bound  by 
general  words ;  and  the  statute  upon  which  the  present  question 
depends  has  been  so  construed  by  the  uniform  course  of  practice, 
commencing  almost  immediately  after  the  passing  of  the  act,  and 
continued  to  the  present  times,  as  appears  by  a  great  number  of 
precedents  referred  to  in  the  report  of  a  decision  of  the  Court  of 

King's 
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XflQSL      King^4Qeidi  opon  thif  point  in  tfws  ptpsMiffiw.    tluBr^  {s  na 
judioial  preoedeat  to  ^e  tfontni^* 


the  Inhabit-  l?.A-.»„j  T 

mntsoftbe  -mWlfw  4^iPP* 

vMBMLAvo      Q^  ^^  ^^  Erikine  and  W^od  wett  hMrt  Hi  tk^  M  nf  ther 
^"^w'^   House  for  the  PUdntiffii  in  eiror.  (n) 

The  Idod  OhaaceUor  (&)  t^  pt|t  twa  f n^^nt  te  tiiejuifwi 
Ist,  Whether  upon  Urn  leocusd:  the  Uofim  «Mld  entnr  Ulte  ^ 
geuenil  questsoB  whether  tibe  c^nnly  vat  bwud  to  lP4e»  hiUgsi 
aoGording  ag  th^  pu|>l]e!  exigMcy  or  oha|ige  «f  ^UMMMtalMW 
might  require ;  or  whether  after  a  gODenaft  ^flediflt  it  mwt  nallia 
presumed  that  the  overt^naarowiiesa  mnnlainyyjt  19  thd  iniiflliaaiat 
lurose  from  the  bridge  hy  |ome  cause  or  oHkeg  ksedo^  haan  aaftr 
tooted  from  its  auoieotwidtk?  And  HiftixiEd8h4».ohaaii^<that 
if  the  Judges  should  tUnk  so^  it  wouU  he  uon^pesaaif  ta  hflMT 
any  further  argument  as  to  the  general  qnestioAwhidl  voiM  s^ 
main  undecided,  and  as  to  which,  ha  added,  l|e  erteKfiiajwt 
considerable  doubts.  9d,  Whether  the  cpriiottati  wc^  tol|AS 
away  by  the  general  w<»dB  of  the^statiite  J  And  has  Trf>wfahilKMaw 
timated  his  own  opinicm  that  it  was  the  preroga||m  o£  the  kiag 
to  issue  his  ceriioran ;  and  that  the  genesaL  wonk  ^  tiia>  stetale 
had  not  taken  away  the  eeHierari  B/b  the^  instance,  of  th»  €Kf^mB^ 
but  only  that  which  issued  at  Hie  iastaaoe-oftte  party. 

Macdon  ALD  0h<  B.  deKTcred  the^opiBiop  of  the  Judges  pia« 
sent  (c),  first  that  upon  this  reeosA  the  general  questkm  wa&ex^ 
eluded,  since  it  must  be  presumed  afles  Tordiet  thai  the  oarer* 
narrowness  of  the  bridge  had  been  oeeasioned  either  hom  smne 
addition  having  been  made  to  the  inside  of  the  batfflements  or 
from  some  other  cause,  by  which  ibe  aaoien#  widfli  ef  the  bridge 
had  been  contracted ;  and  secondly,  tiia#  the  ctHioffori  wa»  not 
taken  away  by  the  general  words  of  the  statute. 

Accordingly  the  judgment  of  the  Court  of  King's  Bench  was 
affirmed.. 

(a)  Garrow  and  Hdroyd,  were  to  have       (c)  Botitam  B^  Beuth  J.,  Tkomfam  B^ 
argued  e  C0iii^  Rooke  J.,  sMJLOtnftsm  Bm 
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Jennings  Demandant,  •  StKbEt  Tenant,  and  Mary    April  mh. 
Vernon,  William  Cross,  and  Eleanor  his  Wife, 
and  Grace  Jennings  Yernok,  Vouchees. 

T)f  tiiis  case  Maty  P'ernon  and  the  other  vouchees  residing  at  a  Iltfao  diffsfeat 
-*•  considerable  distance  ftom  each  other,  and  two  capfions  there-  JI^^^^ 
fore  being  necessary,  two  separate  warrants  of  attorney  upon  the   imte  and  ao- 
same  piece  of  parchment,  with  a  caption  at  the  foot  of  each,  were  ^^  «!2S^^ 
taken,  one  from  Mary  Vernon ^  and  the  other  from  the  remaining  of  aieme^,^ 
vouchees.       ^  Siwt?^ 

It  being  objected  by  the  officers,  that  as  the  voucher  was  to  be  ofpwthaww, 
joint,  one  warrant  of  attorney  with  two  captions  should  have  -iotsaffertft^' 
been  taken,  rowwefy  to 

Best  Serjt.,  in  order  to  ainend  this  error,  now  moved  that  the 
names  of  William  Cross  and  U&Uanor  his  wife,  and  Grace  Jennings 
Vernon  might  be  inserted  immediately  after  the  name  of  Mary 
Vernon  in  the  first  warrant  of  attorney,  and  that  the  other  warrant 
m^ht  be  struck  out,  and  both  the  c^>tions  be  considered  as  re- 
latuig  to  the  amended  warrant  of  attorney.  He  observed  that  if 
the  Court  should  find  any  didiculty  in  allowing  the  amendment 
proposed,  still  they  might  sutfer  the  recovery  to  pass  in  its  present 
shiq>e,  the  objection  being  m^ely  formal ;  for  that  the  two  wsDr- 
rants  of  attorney  upon  the  same  piece  of  parchment  in  substance 
amounted  to  a  joint  warrant  of  attorney  by  all  the  parties. 

But  The  Conrt  were  cle'iSFf  ST  opinion  that  they  could  not 
make  the  proposed  amendment,  and  also  that  the  recovery  could 
noi  pnass  b  iU  piWsent  s&itpe,  for  t&att  notwithstanding  A\  Mie 
vouchees  had  appointed  Ib^  same  attorney,  yet  that  it  did 
not  follow  from  thence  but  that  he  mij^t  be  appointed  by  the 
different  pa^es  for  separa^  purposes. 

Best  took  nothing  by  his  motion,  (a) 

(a)  See  BakK  ▼.  V\c\fi,poiL  p.  362. 
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AprU  39ai« 

Where  the  De- 
fendant suffers 
judgment  by 
default  in  an 
action  of  debt 
on  simple  oon- 
tractttbe  Plain- 
tiff is  not  enti- 
tled to  levy 
theezpencesof 
the  execationt 
notwithstand- 
ing those  ex- 
pellees, toge- 
ther with  the 
debts  and  coils 
of  the  action, 
do  not  exceed 
the  sum  con- 
fessed upon 
record. 


Thornton  v.  M£Ra£DKW. 

TuDGMBNT  by  default  having  been  snffereil  in  an  actioiidf  deb< 

on  simple  contract,  the  plaintiff  took  out  execution,  and  leried 
not  only  for  the  debt  and  costs,  but  also  for  the  expences  of  thi& 
execution. 

Cockell  Serjt.  having  obtained  a  rule  calling  on  the 
to  shew  cause  why  the  costs  of  the  execution  should  not  be 
stored  to  the  Defendant, 

Marshall  Serjt.  shewed  cause,  and  contended  that  as  the  De- 
fendant had  confessed  the  whole  sum  mentioned  in  the  declaia* 
tion  by  suffering  judgment  to  go  by  default,  the  Plaintiff  was 
entitled  to  levy  not  only  for  the  debt  and  costs  of  the  actioii,  but 
also  for  the  costs  of  the  execution,  proyided  the  whole  amount 
did  not  exceed  the  sum  stated  in  the  declaration  and  confessed 
upoii  recotd.  He  urged  that  in  debt  on  bond  with  a  penalty  the 
costs  of  the  execution  are  always  taken,  and  that  the  debt  on 
record  in  the  present  case  might  be  considered  in  the  same  light 
as  the  penalty  of  the  bond;  the  larger  sUm  in  both  cases  standing 
as  a  security  for  all  that  is  bon&fide  due. 

But  The  Court t  after  referring  to  the  officers,  were  clearly  of 
opinion,  that  in  debt  on  simple  contract  the  Plaintiff  was  not 
entitled  to  the  costs  of  the  execution. 

Rule  absolute. 


^jm'l  :29tb. 


Phillips  Demandant  v.  Jokes  and  Others  De- 

forcients. 

nTiLtiAMS  Serjt.  moved  to  amend  the  writ  of  entry  in  a  fine  by 
^  ^  inserting  the  word  **  tithes."  To  warrant  this  amendment 
he  produced  the  deeds  to  lead  the  uses,  which  were  a  lease  and 
release,  in  the  former  of  which  the  word  **  tithes"  was  mentioned, 
but  in  the  latter,  after  the  description  of  the  lands  were  these  words 


If  one  of  the 
deeds  to  lead 
the  uses  of  a 
fine,  vis.  the 
lease,  contain 
the  word 
"  tithes/'  but 

«ts.  the  release!  ouly,  **  and  all  his  houses,  ways>  ife,  hereditaments  and  appur- 
®,°"U'**^®I^'  tenances  whatsoever,  to  the  said  messuages,  lands,  4rc.  belonging 

the  Court  will  .  !..«,▼         /^     i  .    .1  ^  rV 

not  amend  the   or  m  any  way  appertainmg.'     He  referred  to  the  case  of  Daw$e 

writ  of  entry 

by  inserting  tlie  word  "  tithes,"  though  the  release  has  the  words,  '*  and  also  all  houses,  ways,  {«. 
hereditaments' and  apportenances  wliatsoeTer  to  the  sud  messuages,  lands,  j^c.  belonging  or  in  any 
Way  appertaining." 

V.  Reeve, 


PBtI»Lfr8 


IN  T^E  PoRtv-THiRD  Ybar  OP  GEORGE  III. 

V.  Reeve,  ante,  vol.  2.  p.  578.,  where  a  rinular  amendmeiit  wa»       180B. 
lallowed  upon  the  groimd  of  the  word  ''  hereditaments'*  being 
used  in  the  deed  to  lead  the  nses. 

But  The  Court  observed  that  the  release  did  not  convey  alL  ^  q'^J^ 
the  hereditaments  described  in  the  lease,  but  only  the  heredita- 
ments belonging  to  the  messuages  and  lands  before  described  in 
the  release  itself,  and  that  tithes  were  not  hereditaments  belong- 
ing to  land)  but  were  a  separate  subject  of  tenure,  and  must  be 
held  by  a  different  title. 

WUliams  took  nothing  by  his  motion. 

Amne,  96U 


Clar^  and  Others,  Executors  of  Moles,  v.  Devlin*      M^fd, 

HPhis  was  an  action  upon  a  promissory  note  and  two  biUs  of  If thehoWer 

exchange  made  and  drawn  by  the  Defendant  in  favour  of  diange^of^' 

Moles  the  Plaintiffs*  testator.  whi^jmcnt 

Hie  cause  was  tried  before  Lord  Alvanlei/  Ch.  J.  at  the  Guild"  f  J^^,  luform 

haU  Sittings  after  last  Michaelmas  Term,  when  it  was  insisted  for  tij*  drawer  of 

the  Defendant,  that  part  of  the  Plaintiffs'  demand,  to  the  amount  take  security 

of  40/.  had  been  discharged  by  a  bill  of  exchange  for  that  sum  ft«™  ^^  f-^ 

given  by  the  Defendant  to  Moles.  The  facts  respecting  this  last-  drawer  answer, 

mentioned  bill  were  as  follows:  it  was  drawn  by  the  Defendant  JJJ*^**a^^fo* 

upon  one  Jtkinson,  payable  to  the  Defendant's  own  order,  and  that  he  (the 

accepted  by  Jtkinsan,  payable  at  the  Defendant's  house ;  the  De-  ^^^^  ^f*^ 

fendant  indorsed  it  to  Moles,  and  put  it  into  his  hands;  Moles  want  of  notice, 

indorsed  it  to  one  Newcomb.    When  the  bill  became  due  it  was  JJjft  dtaonSoe 

presented  at  the  Defendant's  house  for  payment,  which  was  re-  bMibeengiveo; 

fused;  on  the  next  day  Newcomb  gave  notice  to  the  DefendMit  J^*  thi'^dJawM 

of  the  non-payment,  who  thereupon  desired  him  to  take  out  a  notwithstiuid. 

writ  against  Atkinson,  saying,  that  if  Ne&comb  would  deliver  the  ^^^cwhj* 

writ  to  him  he  would  get  Jtkinson  arrested.    Atkinson  Irving  from  the  ao- 

been  accordingly  arrested,  and  having  lain  some  time  in  gaol,  drawer'nnder^ 

offered  Newcomb  to  give  him  a  warrant  of  attorney  for  the  sachcircum. 

amount,  payable  by  instalments.    Upon  this  Newcomb  told  the  considered  as 

Defendant  that  it  was  in  vain  to  keep  Atkinson  any  longer  in  havinj^assented 

goal,  and  that  he  should  take  the  warrant  of  attorney ;  to  which  being  taken.* 
the  Defendant  answered,  **  you  may  do  as  you  like,  for  I  have 
had  no  notice  of  the  non-payment :"  Newcomb  replied,  **  how 
can  you  say  so  when  you  arrested  Jtkinson  yourself?"  Newcomb 

•  Vide  WUhall  w.  Miuterman,  %  Canpb.  179.    LoAUm  ▼.  ?cat,  Id.  185.    GwM 
v.A«frfSii,8East,576. 

having 
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faoviag  aoGordiagly  taken  the  varrayt  of  aHorney  and  l%tAtkm- 
"  4on  oat  of  gaol,  it  waBooatended  that  he  had  tlwreby  dwehaiyad 

and  Others  ^^^^  ^®  previous  indorser  as  well  as  the  drawer,  and  cease- 
«.  queatly  the  bUl  indorsed  by  the  Defendant  to  Moks^  whioh  he 

had  indorsed  over  for  value,  most  be  deemed  a  payment  to  the 
amoant  of  4QL  A  verdict  was  taken  for  the  Plamtiffii,  sntjieet 
to  the  opiaian  of  the  Court,  Wbetfaei  under  the  cireanistances 
of  the  oaae*  the  bill  for  40/.  was  to  be  cooiidered  as  p«rt  pay- 
ment of  the  debt  delared  upon  ? 

Accordingly  a  rule  nisi  having  heea  obtained  in  the  covrie  of 
last  term  for  reducing  the  veidict. 

Shepherd  and  Bat  Serjts.  now  shewed  cause.  The  question  is, 
T'^ether  the  indorsees  could  have  maintained  an  action  against 
the  Defendant  upon  the  bill  for  40/.  ?  for  if  they  were  entitled 
to  maistmn  soch  acthm,  the  Defendant  had  no  light  to  consiAer 
it  as  part  paj^ent  of  the  Plaintiffs'  demand.  It  may  be  admitted 
that  giving  time  to  the  acceptor  will,  generally  speakingydischaxf^e 
the  drawer ;  but  it  does  not  do  so  in  all  cases*  If  the  holder, 
after  having  given  time  to  the  acceptor,  sue  the  drawer,  the 
latter  will  be  entitled  to  sue  the  acceptor,  notwithstanding  the 
{Igreement  with  the  holder ;  it  would  therefore  be  a  breach  of 
faith  in  the  holder  to  sue  the  drawer  after  such  an  agreement. 
This  was  the  ground  upon  which  the  case  of  EngUsh  v.  i)arley, 
ante,  vol.  2.  p.  61.  proceeded.  But  if  the  drawer  having  notico 
of  the  holder's  intention  to  give  time  to  the  acceptor,  consent 
to  his  so  doing,  he  will  still  remain  liable,  since  it  will  not  be 
competent  to  him  to  sue  the  acceptor  within  tiie  time  given  to 
him.  In  this  case  the  conversation  between  Newcombe  and  the 
Defendant  amounted  to  a  consent  on  the  part  of  the  latter,  that 
the  former  should  take  a  warrant  of  attorney  from  the  acceptor 
payable  by  instalments ;  for  when  Newcombe  mentioned  his  in* 
tention  of  so  doing  he  did  not  object,  but  told  him  that  he 
might  do  as  he  liked,  and  though  he  added  that  he  was  dis- 
char^  by  want  of  notice,  that  was  not  true,  since  full  notice 
had  been  given  to  him. 

Cockell  and  Bay  ley  Seijts.  in  support  of  the  rule.  The  general 
principle  of  law  is,  that  if  the  holder  give  time  to  the  acceptor 
without  the  consent  of  the  intermediate  parties,  they  are  thereby 
discharged.  This  was  clearly  laid  down  in  Tindall  v.  Bromn, 
1  T,R.  167.,  and  Walw^n  v.  St.  Qmntin^ante,  vol.  i.  p. 652.,  and 
the  case  of  English  v.  Darletf  proceeded  on  the  same  ground.  In 

this 


D£VLIN« 
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4iiGt  of  th»  hoUiff  h  gsfms  tm0  to»  t)i^#ic«i9pleyi  bat  tbat  is  a^     

the  tm  inipeirt  etf  th#  ocN»¥9riiKtiw  he^et^  tb^  4r«wev  ud  iha  and^o^en 
tiqUer.  Wbea  1^  J^feodimtfi^  tbftt  N«mo«iil might4o  «»  he  _  «• 
lik.€4>  it  w^  Miyw|^  tlw4  W  mort  oet  tt  bui  poiil^  and  tfaoogk  ke 
«4(d^  thftt  be  v«a  diaebarged  tot  a  fenma  wbich  wps  not  true, 
th»t  cm  iwk^  iu»  dMSwroifife  £»r  be  ww  not  boimd  Ip  ^bsckwe 
tbe  gvwuds  ef  bM  defeiwr;  be  ga^w  up  e^ooepti  bot  loft  Nasi* 
<«iii&  to  take  bif  (m«  omrs^  9(1  be  mgbt  be  ^visod.  Nmacomb 
keying  tboiigkt  imper  ti^  giie  time  to  tbe  nceeptor^  ^  DeSrn^ 
dmt  bea  a  light  to  take  adf  mtnge  <tf  tbet  «0imu^ 

]U>rdAi/VAIii^B:YCk>  J.  {taf^^iearetometbataflnSfiieiilde^ 
feooe  bi^  not  b^nQstaUiibed  witbaefyeet  to  this  4(M.»  and  tihal 
tbe  condiifit  of  tbe  Sefendaat  amHuited  t9>  a  taoit  eaa0eiit  tbet 
tim»€omb  shoidd  give  time  to  the  acceptor.  If  the  holder  of  a 
billy  without  the  Lnoirledge  of  the  other  parties,  give  time  to  the 
acceptor,  he  cannot  afterwards  call  on  the  other  parties  without 
an  injury  to  the  person  to  vrh/om  he  has  given  time.  In  such 
case,  therefore,  those  parties  will  be  discharged.  But  a  man  is 
not  bound  to  seek  bia  ?e9iedy  against  the  acceptor ;  if  he  sigp 
jjodgmmt  against  im  be  w^  not  he  bound  to  proseouto  that 
jodgneiit ;  but  be  mast  take  oare  that  he  does  not  give  tbe  ao- 
o^fitoir  a  defence  agaiast  the  drawer.  In  this  case,  the  Defendant 
1^  Qoa^plete  knowledge  of  tbe  non-payment  of  the  biU»  and  of 
tbe  holder's  intention  to  take  a  warrant  of  attorney  payable  by 
inatabnents  ;.yet  upon  this  latter  circumstance  being  mentioned 
iQ  bim,  he  does  not  say  if  you  give  time  to  tbe  acceptor  I  will 
have  netbing  more  to  do  witb  it,  but  he  suffers  him  to  go  away 
witfi<>i|t  making  any  objection.  Such  conduct  amounts  to  a 
tacit  consent  to  the  intended  agreement  between  the  bolder  and 
tbe  acceptor. 

B4>(>K.B  J*,  (a)  I  am  of  tbe  same  opinion.  I  agree  to  tbe  ge- 
oafidc  prieeiide,  tbal^  if  tbe  bolder  does  any  thing  by  whicb  the 
dwwet  is  io^uiedf.  he  ought  not  to  ba  allowed  to  su^  the  drawer. 
B«t.  in  tbis  case  tbe  holder  iafonned  the  drawer  of  his  intention^ 
tf^  Iak9.  a  waiirant  of  attorney  from  the  acceptor,  which  I  think 
was  ^iwalwt  to  asking,  if  the  drawer  had  any  olijiection  to  bia 
SQ  duQing.  Itkfy0t  tbe  diawer  made  no  objeotion,  but  told  the 
kMesr  h0.  might  do  as  be  pleased^  saying  that  be  was  disebasged 

(a)  Mr.  Justice  Heath  was  absent 

for 


r  ^ 
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1803*      ^'^  ^^^  ^^  notiee.    This  case  stands  entiiely  upon  its  own  cuy 

<- cnmstancef  9  and  toms  upon  die  constnic^n  which  onght  to  be 

d  c)  h*^       put  upon  the  conrersation  between  these  two  persons.    I  thmk 
V.  it  amounted  to  an  assent  on  the  part  of  the  drawer,  that  the 

Detliw.      bolder  should  take  the  warrant  of  attorney  from  the  acceptor. 

GhambrbJ.  The  acceptor  of  a  bill  i»  to  be  considered  as  the 
principal  d^tor,  and  the  otiier  parties  as  sureties  only;  the  holder 
therefore,  wno  is  the  creditor,  ought  not  so  to  negotiate  with  the 
acceptor  as  to  prejudice  the  remaining  parties  to  the  bill.  On  this 
ground  the  ease  of  English  y.  Darley  proceeded.  If  a  creditor 
give  time  to  the  principal  debtor,  the  collateral  securities  are 
discharged  both  in  law  and  equity.  But  in  this  case  the  De^ 
fendant  having  assented  to  the  payment  by  instalments,  cannot 
now  complain  of  being  prejudiced  by  the  conduct  of  the  holder. 

Rule  discharged. 


May  Mb.  BaLCU  V.  PhELPS. 

If  under  a  de-  TJbasd  Serjt.  mov^  that  a  fine  might  pass  notwithstanding 
nJm  toSS  Uie  ^^  objection  arising  out  of  the  following  circumstances : 

acknowiedg-     A  dedimtis  potestatem  had  been  directed  to  commissioners  to  take 

persons  to  a  the  acknowledgment  of  nine  persons.  The  commissioners  took 
fine,  the  com-    the  acknowledgments  of  six  out  of  the  nine  persons  on  one 

iBusioners  take     '  • 

theacknow.  piece  of  parchment,  and  of  the  remaining  three  upon  anotiier 
ledgmentof  six  piece  of  parchment,  which  mode  of  taking  the  acknowledgments 
iMichnient,and  was  objected  to  by  the  officers.  In  support  of  his  application 
thir.'Srcw  ^^  ^^*^  ^  anonymous  case  in  Cro.  Eliz.  676;,  and  also  pro- 
will  not  allow    duced  an  affidavit  of  all  the  parties,  stating  that  they  wished  the 

theiiaetopas^  fine  to  pass. 

Lord  Alvanlby  Ch.  J.  The  objection  b  that  there  is  no 
agreement  by  the  parties  to  levy  a  fine  jointly.  Each  party  when 
he  signs  the  acknowledgment  reftds  the  instrument,  and  agrees 
to  keep  his  covenant  together  with  such  persons  as  acknowledge 
by  means  of  the  same  instrument  Each  of  the  parties  therefore 
to  the  acknowledgment  of  the  three,  acknowledged  that  he  was 
ready  to  keep  his  covenant  together,  with  two  others,  but  not  to- 
gether with  eight  others.  With  respect  to  the  case  in  Cro.  Eliz. 
where  the  dedimut  was  to  take  the  acknowledgment  of  four,  and 
three  only  acknowledged,  I  am  not  sure  that  if  three  personsmean 

to 
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to  join  with  a  fourth  in  adknowledglng  a  fine,  and  the  fourth  re-'  1808. 

fose,  that  the  acknowledgments  of  the  three  first  ought  thereby  ^— — 

to  be  vitiated.  *^i^" 

Hbath  J.  These  separate  acknowledgments  will  not  warrant  Prb&pb. 

a  joint  judgment. 

Praed  took  nothing  by  his  motion  (a)« 

(a)  Vii€  Jetimngt  ▼.  Vertwih  oi^»  p*  96U 


^  ^    ^  Tapp  and  Another  v.  Lee.  ^**-  ^^** 

HIS  was  an  acnon  on  the^case.    The  declmttion  stated  that  ^  ^  acbonon 

the  Pliantifis  were  linen-drapers,  and  that  oneTAo.  Brunelt  givi^fuise 

was  desirous  of  purchasing  goods  of  them  to  the  amount  of  28/.  <^|^«r  to  a 

4f  •  9d.9  but  they  were  unwilling  to  trust  him  with  the  said  goods  wberebv  he 

without  beinir  satisfied  of  his  character  and  ability  to  pay  for  the  ]*^  induced  to 
_f              ,            -          ^.     »        .1.^.1  to  troit  an  in- 
same;  and  thereupon  by  one  Jamey  ^oroAants  their  servant  they  lolfent  penon» 

applied  to  the  Defendant,  with  whom  the  said  T.  B.  had  befoie  5\S?'"i*'*"^ 

«•!  i<i*i-r>i«i»««  4.«.  that  fraud  wai 

then  dealt  m  the  way  of  his  the  Defendant:  s  busmess  of  a  linen-  necetsaiy  to 

draper,  for  the  character  of  the  said  T.  B.  and  his  abiUty  to  pay  ^^^J^^^' 

foT  the  said  goods ;  nevertheless  the  Defendant  well  knowing  atide  a  verdict 

the  premises,  but  fraudulently  intending  to  deceive  and  injure  on'^jSent^^ 

the  Plaintiffs  in  their  aforesaid  trade  and  business,  and  to  ii^  oosu,  though 

duce  them  to  give  credit  to  the  said  T.  B.  for  the  said  goods  Mmedrcnm. 

falsely,  fraudulently,  and  deceitfully  represented,  asserted,  and  stuices  in  the 

affirmed  to  the  said  J.  A*  so  being  the  servant  of  tiie  Plaintiffs  as  ^h'^d 

aforesaid,  of  and  concerning  the  said  T.  B.  that  he  the  said  might  be  infeN 

Defendant  believed  him  the  said  7'.  B.  to  be  an  honest  man ;  don  that the^ 

that  he  the  said  T.  JB.  owed  him  the  said  Defendant  money,  and  inquiry  was 

that  the  said  Defendant  was  willing  to  trust  him  the  said  T.  B.  Defendam^ 

more ;  by  means  whereof,  the  Plaintiffs  not  knowing  the  con-  ^^th  a  view  to 

trary,  but  believing  the  same  to  be  true,  sold  goods  upon  credit  ^d  tCeieby 

to  the  said  T.  B.  to  the  amount  of  28/.  4f.  2d. ;  that  the  De-  ^^^^ 

fendant  at  the  time  of  making  such  representation  did  not  be-  nentof^e^^* 

Ueve  the  said  7.  B.  to  be  an  honest  man,  and  that  in  truth  ^^''/^^^^ 

and  in  fact  the  said  T.  B.  was  then  an  uncertificated  bankrupt,  vent.* 
and  in  bad  and  insolvent  circumstances,  as  the  said  Defendant 
well  knew,  and  that  the  Defendant  was  not  willing  to  taist  the 
said  T.  B.  more  than  the  sum  which  the  said  T.  J3.  then  owed 
him  ;■  but  on  tlie  contraTy  thereof  had  before  then,  refused  to 

trust 

•  See  also  Iwt  v.  Dunrfnd,  1  East.  318.  Homar  v.  Alexander,  f  New  Rep.  241. 
Hutchhuon  v.  BeU,  1  Taunt.  558.  AihUn  ▼.  WhUt,  Holt's  Ni.  Pri.  387.  Hmfcrtfi  v. 
Cr^oiy,  i  East.  9f .  Vernon  ▼.  Jreyei,4  Taunt.  468.  Am$  v.  MHw«rd,  8  Taunt,  637. 
Grnntfrnt  ▼,  Bkekferd,  7  Price,  544. 
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.'^  49.  9d.  was  stilt  doe  and'  ODp»d,  and  tii«  Ihldbttfe  by  lAdandi  c^ 

and  Another  *  ^^^  premises  were  likely  to  lose  the  same.    Plea,  not  ^oiltf . 
^'  At  the  trial  before  Lord  AhmOey  Cb.  J.  al  the  GuiUkM  Sit* 

^        tings  after  last  Hilary  Term,  it  appeared  that  T.  Bmnetl  harai^ 
had  goods  of  the  Plaintiift  at  fliree  different  tisMs  to  the  anoiint 
of  28/.,  applied  to  them  for  mor^  to  the  amount  of  28/.  4s.  9d., 
who  refused  to  trust  him  further  without  an  inquiry  into  his 
character  and  circumstances,  and  accordingly  sent  J.  Abrahams^ 
their  servant,  to  Amke  inqairiea  df  the  Defendant,  with  whom 
BrlmM  had  before  dealt ;  that  Jirahanu  ha-nng  stated  to  Hb^ 
Defeftdftnt  the  abof  e  fects  and  the  cause  of  his  coming,  tHs 
I)elbBda»t  made  the  rej^reseatatioa  alleged  in  the  declaration^ 
XKpwoL  lAnaik  the  Plaitltiffs  gave  BfuneU  ciedit  £or  the  goods  ^ 
Uttt  shortly  after  liy^the  Defeadaiit  u^aired  of  Abraham  \£  the 
PIaiBti£h  had  tmsted  BtmiM^  tn  whiob  Jbrakamt  answ^ed^ 
**  aftet  what  you  said  we  coald  do  no  oAerwise^;''  upon  which 
the  Dfefendaftt  ifepUed;  ''  I  did  not  thkdc  yoo  waa socba  cake  ;** 
thab  BrutuUf  pf^vieos  to  the  ifepredentatioA,  had  dealt  ^th  the. 
Sefendatit  fop  goods  upcru  sale  or  r^tUF%  and  owed  hkn  money, 
and  diatihe  Ddeadaat  had  in  thebuit  instance  of  an  applicatuNi 
for  move  goods  reftised  to  let  Mm  have  ady  ethers  than  t^ose^ 
fdready  iieleoted  for  hiin»  amounting  to  about  10/«»  because  Bru* 
tM  had  not  codiplied  with  a  request  of  the  SMJefudant  to  per- 
mit him*  td  inspect  his  books  and  liCN)k  into  tbe  itute  of  his  affaim 
whiob  vequest  had  been*  made  in  oonse^uenee  of  »  report  of  write, 
being  out  against  hiia ;  that  the  Defittiduut  knew  that  BrunM 
had  hee»  a  banhnqit,  that  he  had  nOt  obtidned  his  certificate, 
and  that  he  was  insolvent.    Thd  jury  found  a  verdict  for  tfa*- 
PhttBtiffii. 

A  rule  nki  for  setlii^.  aside  thb  verdict  having  be^i  obtained 
on  a  fottOBiD  day, 

Shtpkerd  Seijt.  now  shewed  caose^  The  question  for  the  deei^ 
^ioB  of  the  juty  was„  Whether  at  the  tkne  wtten  the  geproBcnta 
ticNi;  was  made  the  D^ioBdant  fairly  diHclojSAed  the  ciipcumstmicea^ 
within  hia  knowledge  I  It  has  been  detennitied,r  both  ia  Padejf. 
v.Frteman,»T.  2LSl.,ami|Eyrev.J>tfii^tfvl*£«»^3i6.>thalr 
it  b  w>t  necessary  to  maintBin  an  action  (^thid  sort  that  the  lle- 
fendant  should  have  any  interest  in  deceiving  the  Plaintiff.  i£ 
the  truth  be  misrepresented,  or  any  material  fact  be  suppressed 
whereby  the  Plaintiff  is  injured;  this  action  is  maintainable, 

though 
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tjlongh. the  nisrqiieimitatioii  or  wfftieBsim be  nol  anigmdle io       JWW.' 
ihnidiid«t  views  of  iototesi:  in  the  DefiBBdant    In  ii»'pnmok 


caie  the  Defendant  not  only  rtated  tiiat  BrunM  owed  Yam   „dii^rthcr. 
omiqr,  bat  thai  he  vaa  wilfii|;  totraet  hmaoee,  iM»  ivhack  •• 

tiie  Plaintiff  mft  hffve  been  indaead  to  beEcrfe  tlat  the  Jk^        ^*'* 


fiandant  conoideTed  him  a&a  aakent  man^  wharaaa  he  katw  ad 
tfe  tiaie  that  a  oemaisaion  a£  bankroptBj  had  been  ittkaik  eaul 
agaiaal  him»  and  that  he  wasiaBohfieul^  aarf  moMoyer  he  had  r^ 
fitted  lO'  tnul  hian  -witb  gooda  bsyoait  the  amonai  ef  1M  In* 
deed  ibe  subaeqaent  exptewon  o£  the  DeiavidaiUi^  that  he  iSHt 
Hot  tfink  that  the  Flontiff's  ferraiit  bad^  been  MKb  A  eaAei  a& 
fimeded  strong  eiridenee  of  finand. 

.  J3eitSer|tiaBiippaEtofth0rd9»  Theeasesef  Fos/i^v.Ffef.. 
man  and  Egtt  v.  Jbtim/br^  decide  noth»g  nM«  tbon  that  ST  a 
noan  ddiberatefy  state  what  he  Iqiowi  to  b&  false  hb  is  fiaUe  to 
an  actioii,  but  they  ha?e  not  decided  that  if  he  dbeetly  stnto 
what  is  trne,  and  onit  to  coounmncate  something  mote-  within 
Us  kjKywledge,  he  is.ondiataceaittti MspensiUet  The  express 
aoa<  of  the  Defendant,  tbat  he  did  not  think  (be  Pliuntifirs  ser- 
Tant'had  been  saeh  a  cake^  clearly'  diews  Ids  eonscionsness  t&at 
he  had  not  given  sacb  a  chasaaler  ta  BHwcZ/'as^  shanld  have  in- 
dnoed  the  Pfauntiffs  to  trust  fagm«  Sayikig  that  he  was  an  honest 
Bsan  amounted  to  no  representatioB  Aat  he  was  » responsible 
man»  and  the  aa^rtion  that  he  bad'  trasted  him  and  woojd  tirast 
kimnKMce^  was  true  in  part,  inasmnoh  as  he  had  tnuted  hinr, 
and  was  not  neg^trred  as  to  the  remainiag  part  by  proof  of  bis 
having  lefnsed^to.  trust  him  after  tiiat  period.  It  appears  that 
previous  to  flie^  inqmry  being  made  fl€tiie  Defbndaiit,  the  Plain* 
tiff  had  dealt  wiA  Srunell,  and  the  object  of  inquiry  seems  to 
ham  been  to  obtain  a^  guaranty  from* the  Defendant,  by  inducing 
him  to  make  sonse  representation  of  Brttmll  whieh  should  render 
the  Defendant  Hable  to  an  action.  Sueh  an  attempt,  if  sanctioned 
by  the  Gourt^  will  oom{detely- defeat  the  previsions  of  tine  statute- 
of  frauds.  The  case  o(  Hayeraft  v.  CrMsy,  2  East,  92.  was  much 
stronger  than  tbis^  for  the  Defendant  there*  positively  asserted 
that  jB.  F.  Robinson  was  a  person  who  might  be  trusted  with 
safety ;  yet  the  majority  of  the  Judges  in  the  Court  of  King's 
Bench  held  that  as  the  assertion,  though  false,  was  made  without 
fraud,  die  Defendant  was  not  liable  to  an  action. 

Lord  AiiVANLBY'  Cb.  J.  I  have  great  doubt  whether  this  can 
be  deemed  a  verdict  against  evidence,  though  perhaps  I  should 

^ot 
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.1808.      not  have  oonoarred  in  finding  rach  a  verdiot  myself;  for  it 
_  cannot  be  said  that  there  was  not  evidence  to  be  left  to  a  jniy 

end  AnodMr    of  frand  in  the  Defendant.    On  this  species  of  action  my  mind 
j^'  is  made  np.    After  the  determinations  which  have  taken  place, 

I  am  bound  to  hold  that  such  an  action  lies^  fhongh  I  mnch  wish 
Aat  the  legislature  would  interfere  in  restraining  these  actions, 
unless  the  representation  on  which  they  are  made  be  given  in 
writing.  The  Judges  have  determined  that  if  a  man  fraudulently 
and  with  intention  to  deceive  make  a  representation  by  which  he 
causes  credit  to  be  given  to  another,  an  action  arises  ex  delicio. 
Lord  Kenyan  indeed  went  further ;  he  did  not  think  the  proof 
of  fraud  necessary,  but  was  of  opinion  that  if  a  man  made  an 
assertion  without  sufficient  ground/  irfiereby  another  was  in- 
jured, he  rendered  himself  liable  to  an  action.    If  a  man  say, 
**  If  you  trust  J.  I  will  pay  you;''  he  is  not  liaUe  upon  the 
credit  which  he  has  obtained  for  J.;  yet  if  he  say  that  ^.  is  a 
good  man,  he  is  held  liable  for  the  credit  which  by  that  assertion 
he  obtains  for  Jl.    In  such  case,  however,  if  we  are  bound  to 
hold  him  liable,  we  ought  to  require  satisfactory  evidence  that 
tiie  character  was  given  with  an  intention  to  deceive.  In  stating 
my  opinion  to  the  jury  on  the  evidence  in  this  case,  I  told  them 
that  unless  they  believed  that  the  party  knew  the  representation 
to  be  false  at  the  time  when  he  made  it,  and  intended  thereby 
to  obtain  credit  for  Brunell,  they  ought  not  to  find  a  verdict  for 
the  Plaintiff*;  and   I ,  pointed  out  to  them  the  circumstanees 
from  which  it  appeared  probable  that  the  inquiry  made  by  tte 
Plaintiffs  was  intended  as  a  trap.    Certainly  the  Defendant 
has  no  reason  to  complain  of  my  direction,  and  though  I  doubt 
whether  the  jury  have  drawn  a  right  conclusion,  yet  I  think 
it  cannot  be  called  a  verdict  against  evidence.    We  should 
therefore  invade  the  province  of  a  jury  too  much  if  we  were 
to  grant  a  new  trial  in  this  case  without  payment  of  costs ;  but 
as  there  are  circumstances  of  suspicion  in  the  case,  I  think  on 
payment  of  costs  there  ought  to  be  a  further  inquiry. 

HbATH  J.  I  think  that  my  lord  laid  down  the  law  correcfiy 
to  the  jury.  The  evidence  of  fraud  turned  on  the  single  expression 
4xf  the  Defendant,  that  he  did  not  think  the  Plaintifi^s  servant  had 
been  sucbacake;  theeffectof  which  waste  be  decided  upon  by 
them.  If  he  meant  to  say  that  he  did  not  think  the  Plaintiff's  ser- 
w.ant  wcmld  hare  bee^  such  a  dupe,  it  should  seem  as  if  he  meant 

to 
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I 

to  exult  in  tbe  cdamity  into  which  he  had  led  his  fellow-trades-        1808. 
man.    In  saying  that  he  had  trusted  him,  and  would  trust  him  ■^' 

again,  he  might  possibly  intend  that  declaration  to  be  accom-    ayd'Amither 
panied  with  a  reservation  of  his  paying  what  he  had  ahready  «• 

trusted  him.     Certainly  this  is  not  an  action  to  be  favoured;        ^'*' 
but  if  a  new  trial  is  granted  it  must  be  on  payment  of  costs. 

Books  J^.  The  importance  of  the  question  involved  in  this 
kind  of  ease  m^es  it  fit  to  be  reconsidered.  It  appears  to  me 
indeed  that  there  is  reason  to  suspect  the  Plaintiffs  intended  to 
practise  a  trick  on  the  Defendant,  and  therefore  I  have  no  ob- 
jection to  a  new  trial  being  granted  on  payment  of  costs. 

Chamb^b  J.    Cases  of  this  sort  are  within  all  the  mischief 
intended  to  be  prevented  by  the  statute  of  frauds ;  but  I  think 
that  statute  does  not  extend  to  them.    I  much  wish  indeed  thsit 
it  did,  not  only  on  aecbunt  of  the  extensive  consequences  to 
those  against  whonn  such  actions  are  brought,  but  in  respect  of 
the  evidence  to  be  produced  at  the  trial.    It  is  Tery  desirable 
that  representations  of  character,  by  which  parties  are  made  lia- 
ble, as  well  as  engagements  for  tiie  debts  of  third  persons,  should 
be  in  writing ;  but  that  is  not  the  law*    The  aption  itself  is  mo<- 
^em  in  praitice,  but  had  there  been  no  decision  on  the  subject, 
I  should  still  think  it  founded  on  solid  legal  principles.    It 
w^oidd  be  an  absurdity  in  law  to  suppose  that  if  a  man  draws  an<^ 
elher  into  a  sHare,  the  party  suffering  should  have  no  remedy 
by  aetion^    An  action  on  the  case  for  deceit  is  an  action  well 
known  to  the  law,  and  I  cannot  agpree  in  the  argument  which 
has  been  used  for  the  Defendant,  that  such  actions  ought  to  be 
eonfined   to   representations,  which  are  literally  false.    Fraud 
may  consist  as  well  in  the  suppression  of  what  is  true,  as  in  the 
representation  of  what  is  false.    If  a  man,  professing  to  answer 
a  question,  select  those  facts  only  which  are  likely  to  give  a 
credit  to  the  person  of  whom  he  speaks,  and  keep  back  the  rest, 
he  is  a  more  artful  knave  than  he  "^ho  tells  a  direct  falsehoods 
As  to  the  case  of  Haycrafi  y»  Crtatyt  I  o^ree  with  the  majority 
«if  the  Judges  who  decided  the  point  of  law.    In  that  case 
there  was  no  fraud;  but  fraud  is  the  foundation  of  the  action^ 
There  the  Defendant  himsdf  was  nnsled ;  every  thing  which  h^ 
utated  he  believed ;  the  ground  of  action  therefore  jtptally  failed. 
Considering  the  circumstances  which  attended  the  present  case, 
I  think  it  proper  that  it  should  be  tried  ag^in,  but  it  must  b^ 
fipon  payment  of  costs.    l*he  jury  were  not  misdirected  n^ 


^     <!^  ^ ^    /<A  ^  (•    ^  /^^ 
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1803.      point  of  lair ;  tbe  fiu^t  left  t6  their  oonriAetatiob  imtf  the  ftttad, 
and  I  think  that  there  was  evideliee  upon  wUeh  fraud  w/Affl^t 


andAnoiher    ^^"^^  ^^^^  found.     Did  the  Defendant  tell  the  whole  trath 
V.  upon  those  points  which  he  co«Id  not  bnt  know  to  be  maternftl 

^^ '        to  the  object  of  the  PlaintiflTs  inquiry !    I  do  not  ttink  thftt 
he  didy  even  if  every  fiict  which  he  stMed  was  literally  ftne.   It 
is  not  pretended  that  he  was  ignorant  that  the  object  of  thi»  in* 
quiry  was  to  ascertain  whethcar  Brunell  was  a  peMm  to  be 
trusted.    Professing  to  give  an  answer  lo  that  inquiry,  he  not 
only  says  that  he  believes  Brundl  to  be  an  hobest  man*  but  lie 
adds,  by  way  of  inducing  Ihe  Pbutttiff  to  giVe  oredit  to  Mltt« 
that  he  had  trusted  him,  and  would  trust  him  mere.    Was  that 
all  that  the  Defendant  knew  to  be  nUAeriAl  ?    He  knew  that 
BtuntU  had  been  a  bankrupt.      He  had  vgnA  to  fjttfm  Utfi 
credit,  and  Brtmell  bad  ordered  goods,  but  ki  coaaeqboie»  of 
hearing  that  writs  were  out  agidnst  BrMttl,  the  IMbodant  de* 
«ired  to  see  his  books,  which  Brunelt  reAislM ;  %pon  whkdi  Ite 
Defendant  limited  his  credit.    Was  not  that  a  &ot  to  be  eomy 
municated  ?  In  a  subsequent  conversation  he  says  triimiphBiifly 
that  he  did  not  think  the  PlaiotiiT  would  have  been  «iieha«ake. 
These  circumstances  certunly  aflbrded  evidetieift  df  flmud.    To 
determine  upon  that  evidence  was  the  peculiar  province  of  tbe 
jury.    Still  however  I  think  that  fliere  was  ground  to  suspect 
that  the  Plaintiff  himself  had  practised  a  tffck  upon  the  De- 
fendant.   And  in  a  case  of  this  nature,  if  the  Defendant  tUnb 
it  worth  his  while  to  pay  the  costs,  t  tiiitik  he  ought  to  be  at 
lowed  the  opportunity  of  taking  the  opinioa  of  another  jury* 

Rule  abiolttte  on  payment  of  eoata. 


May  ISch.  f*£Ifl£  ^.  LiNDER. 

Action  on  the    ^His  was  an  action  for  wot4s.    The  5th  ooulit  of  the  dedar 

^^tS  "^^^  ^^  ^^^  ^^  Haintiff  was  an  honest  person*  and 
«  he  has  as  such  had  conducted  himself,  and  never  was  suspected  of 

uu^nadh!^'''  ^ud,  forgery,  or  deorit;  th%t  he  in  the  ooucsa  of  Us  business  as 
fiv hdfthecar-  a  merchant,  and  before  tiie  speaking  and  puUMiing  of  ^ 
^^}M^o(^  wiMs,  had  received  and  had  aoertafaibiU  of  ladiiigof  andie* 
puticolarship)  latidg  to  divoTs  goods  impoTti^  into  tUs  kingAom  in  a  sUp 
wh^5^  he      **^^  ^^  Londfm,  consigned  to  the  PlaintiiF  or  Bis  assigns, 

wai  injured  m  ilicfa  merchant,  and  loit  the  coafidenoe  4i  se^tMl  |ieTtoiii,<witiu>ut  ntukat  tkea)  wai 
held  not  nuuntaiaiAle,  and  judgment  accordingly  anesledi  because  the  words  did  n^of  themselfes 
impute  anj  crint. 

which 


IN  THE  POATY-THIRD  TflAtt  OF  OfiORGE  III:  999 

irhioh  said  MH  «r  lading  he  had  produced  to  the  ]>efeiidant»       180B. 
and  had  required  the  delivery  of  the  goods ;  yet  the  Defendant      ——— 
"Well  knowing  the  premisen,  but  intending  to  prejudice  him  in  "*^ 

his  character,  crdditt  and  hnsiness,  in  a  certain  discourse  with      ^>Nraa. 
divers  persons, concerning  the  Plaintiir«  and  the  said  bill  of  la« 
ding  so   prt»diiced  by  hkn  as  aforesaid,  falsely,  maliciously, 
<^nly,  and  pttUioIyi  and  in  the  presence  and  hearing  of  the 
«dd  persons^  siftd)  spoke,  and  with  a  loud  voice  published  of  and 
eoncening  the  Plaintiff  in  his  said  business,  and  of  and  con- 
eemittg  the  tsid  Mil  of  lading,  the  fidse,  scandalous,  malicious, 
and  deflniiBtory  words  following,  that  is  to  say,  "  He  (meaning 
the  Plamtiff)  has  brought  a  forged  bill  of  lading  for  half  the 
Dargt>  (meaning  the  lading  of  the  said  ship)  al^ready.'*  By  reason 
.of  the  speaking  wbA  publishing  which  said  words  the  Plaintiff 
was  greatly  injured  in  his  character  and  credit,  and  in  his  said 
business,  inasmuch  as  divers  persons,  subjects  of  this  realm,  and 
others,  who  were  used  and  accustomed  to  place  tni^  and  con* 
fidence  in  him,  and  to'  deal  with  him  in  his  said  business,  on 
iOecasfton  of  the  speaking  and  publishing  of  the  said  words  had 
refrained  fh>m  and  relVised  to  deal  with  him>  and  the  Plaintiff 
by  reason  thereof  was  suspected  to  be  guilty  of  fraud,  datntio, 
jSfc.    The  defendant  pleaded  that  before  the  speaking  of  the 
^d  words  the  Plaintiff  obtained  of  him  certain  goods  by  the 
production  of  a  forged  bill  of  lading,  by  reason  whereof  the 
Defendant  spoke  the  said  words,  without  this,  that  he  spoke 
fliem  before.    The  Plaintiff  replied,  de  injwiA  $uA  proprii  ab9^ 
qui  tali  tau%i. 

The  cause  was  tried  before  Lord  Al^Bfanky  Ch.  J.  at  die 
GuUdkdU  Sittings  $fter  last  HUary  Tentt,  and  a  verdict  was 
found  for  the  Plaintiff  on  the  aboire.5th  count. 

In  this  term  Lens  Serjt.  obtained  a  rule  nin  for  arresting  thtf 
judgment,  on  the  ground  that  the  words  alleged  to  have  been 
spoken  by  the  Defendant  contained  in  jQiemselves  no  criminal 
^arge  against  the  maintfff,  inasmuch  as  they  did  not  impute  to 
him  any  knowledge  of  the  bill  of  laduig  having  been  foi^ped,  and 
that  there  was  no  allegation  of  an  intention  to  insinuate  such 
knowledge  in  the  «iount. 

Shepherd  Serjt.  now  she:iKed  cause,  and  contended  that  as  the 
words  were  averred  to  have  been  falsely  and  maliciously  spoken^ 
the  declaration  was  suOScient  to  chaise  the  Defendant  after  ver- 
dict ;  that  no  averment  could  be  necessary  of  the  bill  of  lading 
Jtiaving  been  forged^  since  the  words  would  not  be  less  actionable     [  ^4  1 

;iB!?  if 
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if  it  had  not  been  forged ;  that  where  the  words  spoken  may 
may  not  impute  criminal  condact  to  the  Defendant,  if  they  be 
averred  to  have  been  spoken  maliciously,  it  must  be  intended 
after  verdict  that  they  conveyed  an  imputation  <^  a  criminal 
nature. 

Lord  Alvanlby  Ch.  J.  The  argument  which  has  been 
urged  for  the  Plaintiff  goes  this  length,  that  any  words  of  ra- 
proach  may  be  made  actionable  by  the  introdncti<m  of  the 
word  **  maliciously"  in  the  declaration ;  I  bdieve  however  that 
has  been  decided  otherwise.  The  general  rule  is^  that  woida 
are  only  actionable  when  accompanied  by  special  damage,  uih 
less  they  imply  something  by  which  the  party  of  whom  they  are 
spoken  would  be  subjected  to  punishment  either  for  a  felony  or 
a  misdemeanor  (a).  But  these  words  do  not  impute  any  thing 
by  which  such  a  penalty  would  be  incurred.  Though  the  wwds 
be  maliciously  spoken  the  party  will  not  be  entitled  to  a  remedy 
unless  he  sustain  special  damage  from  them;  yet  as  no  one  ought 
to  utter  a  falsehood,  if  any  special  damage  be  occasioned  by  sack 
falsehood,  the  party  who  speaks  them  must  be  answerable  thoa^ 
he  impute  neither  felony  ner  misdemeanor.  To  bring  a  foiged 
bill  of  lading  might  or  might  not  be  an  innocent  thing,  and 
though  the  words  are  capable  of  being  construed  in  a  bad  sense, 
yet  this  declaration  contains  no  sufiBoient  charge  to  sustain  the 
verdict 

Hbath  J.  I  am  of  the  same  opinion.  It  has  been  dearly 
settled  that  epithets  will  not  make  that  a  crime  which  does  not 
otherwise  appear  to  be  so.  The  charge  in  this  C9se  may  only 
amount  to  extreme  negligence  in  the  Plaintiff  in  briag^  a 
foiged  bill  of  lading,  when  he  ought  to  have  discovered  the  for- 
gery, and  yet  impute  no  crime  as  arising  from  a  knowlec^  of 
the  forgery. 

RooKB  J.  The  rule  of  law  as  to  what  words  are  actionaUe 
and  what  not,  is,  that  the  words  spoken  must  either  subject  die 
party  to  an  indictment  for  a  felony  or  a  misdemeanor,  or  occa- 
sion some  special  damage  (A).  The  present  case  does  not  frU 
within  that  rule. 

(a)  Exceptions  to  this  general  rule  are^  Drfmmatumt  D.  10.  to  !)•  (9. 

words  which  suhject  a  man  to  punishment  (4)  On  the  subject  of  special  damage,  the 

in  a  particular  place  by  custom,  or  which  mode  of  alleging  it,  and  the  consequences 

tend  to  his  disherison,  or  which  are  spoken  of  so  doing,  see  traft,  ▼.Borte,  t  &»•»  f  4S. 

of  him  ii>  his  office,  profession,  trade,  j-c.  6.  n.  5.  and  n.  8.  by  Mr.  SerjL  WHlimmi; 

or  which   impute  to   him  an  infectious  and  Todd  ▼.  Hofltn^i,  t  Smmd»  907,  a.  1. 

disease.    See  instances  of  these  several  bj  the  taae  learned  aothor. 
Idnds  Com,  Dig,  tit  Action  on  the  Cue  for 

Ohambrb 
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Chaubrb  J^  The  enence  of  the  crime  sapposed  to  be  im-  1808. 
pnted  to  the  Plaintiff  is  knowledge.  If  this  declaration  could 
be  sustained^  we  mig^t  expect  rimilar  actions  by  letter-carriers^ 
of  whom  it  may  frequently  be  said  that  they  have  brought  Limmk. 
toftged  biUs  to  persons  to  whom  they  deliver  letters. 

Bule  absolute,  (a) 

(f)  So  it  has  been  holden»  that  to  say  do  not  impate  to  the  partjr  of  whom  they 

of  aiiotfaer  that  be  bad  toed  upon  forged  are  tpoben  anj  knowledge  of  the  forgery, 

bonds,  or  that  he  bad  recorered  4001.  by  TvHUeton  ▼.  Hobbi,  1  FcnI.  S.     Uwre  v. 

foiSeiy*  U  not  actionable ;  for  the  wonU  M^Uor,  S  Lemu  138. 


Roe  on  the  Demise  of  George  Walker  v.  Joseph    ifoyieoi. 

Walker. 

rriHis  ejectment  was  brought  to  recover  the  possession  of  six  4  ^^**^  ^ 
-'-    acres  of  land,  six  acres  of  ^meadow,  and  six  acres  of  pas-  h^uMiuid" 
tnre,  with  the  appurtenances,  at  Hominglow  in  the  county  of  sp^ds,  with  all 
Stafford,  and  came  on  to  be  tried  at  the  last  Lent  assizes  for  that  goodi^and 
County,  before  Mr.  Justice  Lawrence,  when  it  was  agreed  that  ci^atteis  what- 
a  verdict  should  be  taken  for  the  Plaintiff,   subject  to  the  t^i^^er, 
opinion  of  this  Court  on  the  following  case :  ^^^  ^^  ii<« ; 

fVUliam  Walker,  grandfather  of  George  Walker,  the  lessor  of  death  to'twj 
die  Plaintiff,  being  seised  in  fee  of  a  house  in  which  he' dwelt,  ^j?/^**' •*"•,. 
and  about  seyen  acres  of  land,  situate  at  Hominglow  aforesaid,  attai/the  age 
in  the  said  county  of  Stafford,  by  his  last  will,  bearing  date  the  ^^*^*  \^  ^^^ 
13th  June  1762,  executed  in  the  presence  of  three  witnesses.  He  then  de- 
devised  as  follows :  **  First,  I  give,  devise,  and  bequeath  unto  ▼»«*  hUaforeS 
my  wife  Mary  Walker,  my  house  wherein  I  now  dwell,  with  my  goods,  Ltd 
goods  that  are  in  and  about  the  same,  with  all  my  lands,  goods,  ^^*^^ 
and   chattels   whatsoever  and   wheresoever  they  be,  for  and  divided  be- 
during  her  natural  life,  she  paying  all  my  debts  and  funeral  ^^^"  ^  ^ 
charges.     And  if  my  aforesaid  wife  should  die  before  my  sons  daughters, 
Henty  Walker  and  Robert  Walker  come  to  the  age  of  fifteen,  ^1^"^^*^^ 
then  my  mind  and  will  Lb,  that  my  house,  lands,  goods,  and  that  under  the 
chattels,  that  is  to  say,  the  rents  arising  from  the  same,  shall  J^*  ^^^^  ^^ 
be  employed  to  the  bringing  of  them  up  until  they  come  to  lands  pan. 
the  age  of  fifteen ;  then  my  mind  and  will  is,  that  my  aforesaid 
house,  goods,  and  chattels,  shall  be  equally  divided  amongst 
an  my  spns  and  daughters  that  shall  be  living  at  that  time, 
share  and  share  alike."    The  said  William  Walker  died  on  the 
34th  August  1782,  seised  of  the  said  house  and  land,  without 

having* 
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1808.      faavii^  reyoifLed  hii  add  vflU  msA  kBvkig  the  aoid  Mary  h» 
•      widow.  J^kn  Walker,  his  eldeit  son  wad  hear  at  law,  and  fVU- 
^*        Ham,  Mary,  TiomaK  Htnry,  Jo^h  (the  def«dant)»  Samuel^ 
W^LSBx.      Hatmahi  lUid  B^bert  Walker,  hit  yomigok'  oUidren  him  siir^ 
yiviog.    Tfad  nid  ffenry  Walhtr  attained  the  age  ef  fifteen 
yean  in  fbe  life  of  the  said  Mar^i  widow  of  the  said  tVilliatn 
the  devisor;  the  said  Robert  Walker  died  on  the  llth  June 
1769,  being  only  13  years  of  age,  io  tho  Iife*time  of  the  said 
Mary,  widow  of  the  said  WUliani  the  deyisor ;  the  said  Mary 
the  widow  of  the  said  William  the  devisor  died  on  the  lOtfa 
April  1784»  in  jiossession  of  Ihe  said  house  and  land  under 
the  said  will.   John  Walker  the  father  of  the  lessor  of  the  Plain-' 
tiff  in  this  qeetment,  and  the  ether  snnrivitig  children  of  the 
testator  immediately  after  the  death  of  Mary  the  widow  of  the 
testator,  to  whom  he  devised  the  estate,  Itmds,  and  premiae^ 
for  life,  with  full  knowledge  of  the  contents  of  the  willy  divided 
the  devised  messuage,  lands,  and  premises^  into  as  many  equal* 

!>arts  or  shares  as  there  were  children  then  living,  and  threw 
ots  for  their  respective  shares  or  divisions  of  the  devised  estate 
and  lands.  John  the  lessor's  father,  as  the  eldest  son  of  the 
testator,  pursuant  to  such  divi3ion  drew  the  first  lot,  and  there^ 
tipon  entered  into  the  possession  of  the  said  lot  so  drawn  by 
him,  and  held  and  enjoyed  the  same  in  severalty  from  thai 
time  until  his  deaths  And  the  said  Joseph  and  the  other  sur- 
viving children  at  the  same  time  entered  into  their  respective 
shares  so  drawn  by  lot  as  aforesaid^  and  held  and  enjoyed  the 
same  in  severalty  as  devisees  under  the  will  of  the  said  William 
Walker  the  devisor.  The  said  Joseph  the  Defendant  still 
continues  in  possession  of  his  share,  never  having  been  mo- 
lested or  interrupted  in  the  possession  thereof  by  John  the 
lessor's  father,  who  died  on  the  day  of  in  the 

vear  of  our  Lord  nor  until  the  present  ejectment  wa^ 

Drought. 

The  question  for  the  opinion  of  the  Court  was.  Whether 
the  land  of  which  the  said  William  Walker  the  devisor  so 
died  seized  as  aforesaid,  passed  by  his  said  will  to  his  younger 
children  living  at  the  death  of  his  said  widow  Mary,  or  de* 
scended  through  his  eldest  son  John  to  his  said  grandson 
and  heir  at  law  George,  the  lessor  of  the  Plaintiff?  If  the 
Court  should  be  of  opinion  that  the  land  did  so  descend  to  the 
said  George  as  aforesaid  then  the  verdict  to  stand ;  but  if  the 
Court   should  be  of  opinion  that  the  said  land  did  pass  by 

the 
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th0  mi  irill  a&afov«B9f4dt  th^li  tbd  Terdjpt  ta  |)e  entesf4  fpc  tbe       19081 

IMwd^t,  '• — 

Best  Serjt.  wai  to  ba?e  f^g^ed  ill  support  of  the  elaim  of  tbe        ^* 
lessor  of  the  Plauitiff,  '  w am  br. 

Bat  Tf^e  Court  desired  WUUams  Serjt.  who  was  on  the  other 
3ide«  to  faegin.  He  obaenr^,  that  though  he  felt  to  a  certain 
degree  that  he  had  to  contend  in  this  oase  with  the  old  maxim 
as  applied  to  a  testator,  viz^  guofi  120/tftV  non  dixit,  still  he  should 
^^ontend  that  there  was  on  the  face  of  this  will  such  a  plain  and 
loanifest  intent  in  the  testator  to  devise  amongst  his  children  all 
tbl^t  he  had  before  devised  to  his  wife,  that  the  Court  might 
9upplj  such  words  as  would  effectuate  that  intent.  This  intent, 
he  said,  mifpbt  plainly  be  collected  from  the  provisions  of  the 
will»  for  after  giving  to  bis  wife  for  life  all  that  he  bad,  the 
testator  anxiously  guarded  against  the  event  of  her  death  before 
his  two  youngef  children  bad  attained  the  age  of  15,  by  leaving 
all  that  he  had  given  to  his  wife  to  be  employed  about  their 
edifcation  till  tbey  attained  that  ag^,  and  then  he  devised  what 
he  had  so  disposed  of  for  the  above  period  amongst  his  family. 
He  insisted  the  Court  could  not  intend  that  the  testator  meant 
to  give  a  less  estate  te  all  his  children,  including  his  heir  at 
law,  than  he  had  before  devised  for  the  education  of  two  younger 
children;  and  though  it  was  true  tiiat  express  words  were 
necessary  to  disinherit  an  heir  at  law,  yet  that  rule  had  gene- 
rally been  applied  to  cases  where  the  devise  from  the.  heir  was 
to  strangers,  and  i^ot  as  in  this  case  among  the  devisor's  chil- 
dren. He  instanced  the  case  of  a  devise  of  copyhold  without  a 
surrender  to  the  use  of  the  wiU,  where  the  Court  of  Choficety 
giv.es  effect  to  the  devise  against  the  heir  at  law,  though  the 
devise  be  not  oorreet  in  form.  [Lord  Alvanley  Ch.  J.  In  that 
ease  the  court  of  equity  only  acts  upon  the  conscience  of  the 
heir  at  law.  I  agree  that  if  a  devise  be  after  the  death  of  a 
testator^s  wife  to  his  seeond  son,  the  heir  at  law  will  take  during 
the  life  of  the  wife,  and  that  if  the  devise  be  after  the  death  of 
tke"^  wife,  to  the  devisor's  first  son,  there  the  heir  at  law  being 
the  first  son,  will  not  take  during  the  life  of  the  wife,  but  she 
will  have  it  for  her  life;  there,  however,  though  the  words  of 
exclusion  be  not  express,  yet  the  first  son  is  excluded  by  ne« 
cessary  intendment.]  He  referred  to  Bagnell  v.  Ahnett,  4  Mod. 
141.  where  the  testetor  having  two  houses,  one  called  the  njqier 
house  and  the  other  called  the  lower  house,  devised  all  his 
tepqi^ents  for  the  payment  of  his  debts  until  hi3  grandson 

should 
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1808*       should  Mnne  of  age,  and  afterwards  he  devised  all  his  said  le' 

■     nements,  videUcei^  two  parts  of  the  lower  house  for  raising  200/.,- 

^^^  the  remainder  to  his  grandson  and  his  heirs ;  the  question  ^was, 
Walxba.  Whether  the  videlicet  and  the  clause  that  immediately  follo^wed 
it  did  not  restrain  the  devise  to  the  lower  house  only,  or  wlie* 
ther  the  whde  passed  to  the  grandson  by  the  words  that  went 
before,  viz.  all  the  said  tefieittents  ?  Add  it  was  hoMen  that 
tx)th  the  houses  passed  to  the  grandson. 

The  Court  observed  that  ihey  never  knew  an  faistaitoe  in  whii^ 
the  subject  of  devise  was  supplied  on  account  of  a  supposed  omis^ 
sion ;  diat  indeed  no  Austfidfe  in  a  Will  ^er  could  be  rectified  bj 
the  Court,  unless  it  could  be  first  demonstrated  that  such  mistakef 
did  exist,  and  that  in  the  present  case,  however  strongly  iSier^ 
might  conjecture  what  the  devisor  intended  to  have  done  ftom 
the  previous  devise  to  his  wife  and  his  younger  children,  yet  it 
was  not  of  necessity  to  intend  that  he  meant  to  have  added  tlie 
word  ''  lands''  in  the  last  clause  of  his  will*    Hiey  also  re- 
marked that  in  Bagnell  v.Jbneit  the  words  following  the  mde- 
Kcet  were  absolutely  inconsistent  with  *the  preceding  terms  of 
the  devise,  and  consequently  tbey  were  rejected. 

Poitea  to  the  lessor  of  the  PbdntijK 


Mayi6^  BURRELL  V.  DODD. 

the  cuttomaty  HpHiS  was  a  proceeding  on  the  writ  de  partiHone 
ienemenu  m  The  declaration  was  as  follows :  "  Northumberland,  to  wi^ 

£^ibmd,wbich  ThomoB  Dodd  was  summoned  to  answer  Cuihberi  Burrell  in  a 

arepafcebof  ^\^  wherefore  whereas  the  said  Cuthbert  and  Thomas  hold 

muionTin  "  together  and  undivided  70  acres  of  land,  70  acres  of  meadow^ 

which  they  are  mi^  70  ^Qf^s  of  pasture  and  common  of  pasture,  wi&  the  ap* 

deKendihie  purtenances  in  the  parish  of  Simonburn  in  the  said  county  of 

from  ancettor  Northumbertand,  of  which  the  said  Thomai  denieth  partition  to 

to  heir  by  the  i     i  "x  i  i.  *       m  . 

hereditary  be  made  between  tuem,  according  to  the  form  of  the  statute 
tenant^^fr,  "*  ^^^  ®^®  made  and  provided,  and  unjustly  permitteth  not 
and  held  of  the  the  same  to  be  done,  and  contrary  to  the  form  of  the  statutes 
lole^stomf  ^^  whereupon  the  said  Cuthbert  by  C*  S.  his  attorney,  said 
are  not  %rithin  that  whereas  the  said  Cuihberi  and  the  said  Thomas  hold  to^ 
^Ution!"  ^^  gether  and  undivided  the  tenements  aforesaid  with  the  appor- 
tenances  whereof  it  belongs  to  the  said  Cuthbert  and  his  hein 
to  have  one  moiety  of  the  tenements  aforesaid  with  the  appurte^ 

•  Vide  Doe  d,  Reay  v.  Huntington,  4  East,  270.  «89.    Roe  d.  CmoOv  w,  1rtm9% 
5  East.  51.  77. 

nances. 
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ikanoefly  to  hold  to  him  and  his  hein  in  severalty ;  so  that  the  said  KM* 
Cigthbert  of  his  mmety  belonging  to  him  of  the  tenements  afore-  --— '^ — 
said  with  the  appurtenances,  and  the  said  Thomas  of  lus  moietj  ^**'^^ 
Belonging  tohiin  of  the  tenements  aforesaid  with  the appnrte-  Dods^ 
nances,  may  severally  apportion  themselves,  he  the  said  Thomas 
denieth  partition  thereof  to  be  made  between  them,  according  to 
the  form  of  the  statute  in  snch  case  made  and  provided,  and  un- 
justly permitteth  not  the  same  to  be  done,  and  contrary  to  the 
form  of  the  said  statute,  whereupon  he  the  said  Cuihbert  says  that 
he  is  bjured  and  hath  damage  of  100/.,  and  therefore  he  brings 
his  suit,"  Ifc.  To  this  declaration  the  Defendant  pleaded,  1st, 
Non  tenuii  modo  ttform&t  and  2dly,  That  the  premises  in  ques- 
tion were  parcel  of  the  manor  of  Hemhaw  granted  and  granta- 
ble  by  copy  of  the  court-rolls  by  the  lord  of  the  said  manor  in 
fee  simple  or  otherwise,  at  the  rrill  of  the  lord..  On  these  two  • 
pleas  issues  were  joined.  He  then  pleaded  "  that  partition  be- 
tween the  said  Thomas  and  the  said  Cuthbert  of  the  tenements 
aforesaid  with  the  appurtenances  ought  not  to  be  made  because 
he  says  that  the  tenements  with  the  appurtenances  in  the  said 
declaration  mentioned  now  are,  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary  hav&been  ntuate,  lying 
within,  and  parcel  of  the  said  manor  of  Henshaw,  in  the  said 
parish  of  Simotibum,  and  customary  tenements  of  that  manor, 
and  during  all  that  time  descendible,  and  which  have  descended 
from  ancestor  to  heir  as  of  the  hereditary  right  of  the  tefiants 
called  tenant  right,  held  of  the  lord  of  the  said  manor  for  the 
time  being,  as  of  that  his  manor  by  divers  rents  and  certain  ser-» 
vices,  according  to  the  custom  of  the  said  manor;  and  this  he 
the  said  Thomas  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  partition  between  the  said  Thomas  and  the  said  Cuthbert  of 
the  tenements  with  the  appurtenances  ought  to  be  made,  Sfc* 
To  this  plea  there  was  a  demurrer,  assigning  for  causes,  **  that 
it  IB  not  shewn  or  alleged  in  or  by  the  same  plea  how  or  in  what 
manner  the  tenements  with  the  appurtenances  in  the  said  de- 
claration mentioned  are  or  have  been  descendible,  nor  how  or  in 
what  manner  they  have  been  descendible  or  have  descended  from 
ancestor  to  heir,  nor  from  what  ancestor  to  what  heir  they  have 
been  descendible  or  have  descended,  nor  as  of  what  hereditary 
right  nor  as  the  hereditary  right  of  what  tenants  they  have  been 
descendible  or  have  descended,  nor  by  what  rents  nor  by  what 
services  they  have  been  held  of  the  lord  of  the  said  manor ;  and 
also  for  that  the  same  plea  is  in  various  other  respects  insufficient, 
defective,  and  informal."    The  Defendant  joined  in  demurrer. 

This 
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ISQSf  This  ea0QV4a  shortly  qioken  to  in  ffj&iry  Tevm  last,  whe&iba 

— ;; — ■     Court  intimated  a  wish  that  th^  Defendant  shonld  consic|er  irhe-* 

i^pR^sLi.     ^^^  jj^  could  not  add  to  his  plea  after  the  words  ''  held  of  the 

TooD,       lord  of  the  said  manor  for  the  time  being,"  the  words  "  at  the 

will  of  the  lord,"  as  that  allegation,  if  true,  would  decide  the 

question*    Acoordinglj  the  case  stood  over  till  this  ievmt  when 

the  Defendant's  connsel  having  informed  the  Court  that  thej 

could  not  safely  amend  the  plea  in  the  manner  proposed, 

BayUj/  Seijt.  was  heard  in  support  of  the  demunw.  The 
questipnarisingupoqtbisdmunrer  is,  Whether  the  estate  which 
is  the  sulgect  of  this  writ  beof  such  a  nature  as  to  fall  witbinthe 
provisions  of  the  statutes  of  partition  31 H*  8.  c*  1.  and  33  ^.  8. 
c,  32.  ?  It  may  b^  admitted  that  mere  copyhold  estates  are  not 
within  the  provisions  of  the  statutes  of  partition  \  bat  tho  admission 
does  not  extend  to  customary  freeholds,  and  on  the  face  of  thin 
plea  the  Court  must  bold  the  estate  in  question  to  be  a  customary 
freehold.  All  the  precedents  in  which  customary  freeholds  are 
*  described  use  the  words  *^  parcel  of  the  manor" aa part  of  thade- 
scription.  The  reason  why  mere  copyholders  are  not  within  the 
statutes  of  partition  is,  that  they  have  no  estate  of  inheritance^ 
but  hold  entWy  at  the  will  of  the  lord ;  whereas  customary  free* 
holders  have  a  freehold  in  point  of  interest,  as  is  admitted  by 
Mr,  Justice  Blackstone  in  his  law  tracts,  tit.  Con$ukraiiomtim 
Copyholdersp  vol.  i.  p.  133  to  188.  where  he  distinguishes  be^ 
tween  those  who  hold  by  copy  of  court-roll  at  the  will  of  the  lord 
and  those  who  hold  by  copy  of  court-roU  according  to  the  custom 
of  the  manor ;  the  former  he  considers  to  be  tenants  in  pure  vil* 
lenage,  the  latter  in  villein  socage  (a).  The  reason  assigned  by 
Lord  Coke,  3  Inst,  385.  why  tenants  in  ancient  demesne  are  en-« 
titled  to  have  a  summons  to  warrantry  is  illustrative  of  this  doc^ 
trine ;  for  he  puts  it  on  the  ground  of  the  freehold  being  in  the 
tenants,  which  he  says  is  Aot  the  case  with  a  tenant  by  copy  of 
court-roll  in  a  court-baron.  On  these  pleadings  it  must  be  in- 
tended that  the  tenants  do  not  hold  at  the  will  of  the  Icnrd*  In« 
deed  on  this  point  the  case  of  Gale  v.  Nobhf  Carth.  433.  is  very 
strong,  for  there  on  a  trial  at  bar  in  ejectment  for  lands,  parcel 
of  the  muior  of  Corsham  in  Wilts,  which  by  very  ancient  books 
of  that  manor  appeared  to  be  parcel  of  the  duchy  of  Comwali, 
and  to  pass  by  surrender  and  copy  of  court-roll,  the  lands  were 
holden  to  be  customary  freehold  and  not  copyhold,  because  they 

(a)  In  Co.  Lttt.  59  6.  it  is  said  that  bjf      pass  b^  sunender  in  the  loid's  oonrt  with- 
ctstom  B  freehold  and  inheritance  may     out  the  leate  of  the  lord.' 

were 
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Ireie  not  granted  advobmiaiim  dommi  mmuriiy  but  oaly  fffiittf    .  .180|. 
lecif ni&cm  eonsueiudmem  tnanerii*    Tbe  Court  are  boand  to  take      "' 
notice  of  the  peonliaritiea  attending  the  tenuxeBiB  gaTd-kiiid  and     ^"^^''^^ 
horoiig^  EngNski  but  they  are  not  booiid  to  take  notice  of  the       Hqbiv 
peonluantieaattendiDgtbeseciiatoinary  freriiolds,  however  general 
they  may  be  in  the  north  of  England    ICkambre  J.    In  every 
instance  in  which  these  tenures  have  come  before  Courts  they 
have  taken  notice  of  them.]  In  Rogen  r.  BraiUy^  2  Ymt.  14Sk 
in  rejdevin  a  conusance  under  persons  deriving  title  from  one 
J^M.  '*  as  seised  in  fee  of  a  close  called  l/iulsnMiy.paroelof  the 
manor  of  Liagardf  of  which  the  place  where,  l^c.  was  and  is 
parcel  aoeording  to  the  custom  of  thesaid  manor/*  was  held  to 
be  a  conusance  under  penons  having  a  freehdd^  because  it  was 
not  said  that  they  held  at  the  will  of  the  Imrd.    [Heaik  J.    In  ^ 
that  case  no  tenancy  at  will  could  be  intended  where  the  allega« 
tion  was  of  a  seisin  in  fee.] 

Clayton  Serjt.  was  to  have  argped  i  contrd. 
But  The  Court  stopped  him^  flapping  it  was  unnecessary  to  enter 
into  the  nature  and  peculiarities  of  the  tenure  under  which  the 
lands  in  question  w^re  holden  as  disclosed  by  the  plea;  for  that 
it  was  a  sufficient  objection  to  the  Plaintiffs  obtaining  judgment, 
that  the  land  upon  the  face  of  the  plea  appeared  not  to  be  free- 
hold property  so  called,  and  therefore  not  within  the  statutes  of 
partition ;  that  the  plea  allied  as  an  excuse  for  the  Defendantli^ 
not  making  partition,  that  the  premises  sought  to  be  divided  were 
ncrt  in  their  nature  divisible,  being  *'  parcel  of  the  manor,"  and 
held  of  the  lord  as  **  tenant  right,"  which  sufficiently  negatived 
its  being  freehold  (a),  for  that  no  freehold  could,  strictly  speak- 
ing, be  said  to  he  parcel  of  the  manor;  they  also  referred  to  Cokeys 
Cop,  8.  92.  where  speaking  of  the  various  sorts  of  tenants  now 
known  by  the  name  of  copyholders,  as  distinguished  from  what 
they  were  formeriy,  he  observes  **  they  were  every  where  then 
called  tenants  by  copy  of  court-roll,  or  tenants  at  will,  according 
to  the  custom  of  the  manor,  which  styles  import  unto  us  three 
things ;  1.  nomen,  2»  originem,  8.  tttulum.  First,  his  name  is 
tenant  by  copy  of  court-^roU,  for  he  is  not  called  tenant  by  courts 

(«>  In  Clover  T,  Cope,  1  Show,  S87.  over?   Levint  SerJMat  ttrgMndo,  said, 

wlicM  the  QMcsiioD  was,  wbcUicr  tW  nir-  *<  the  tenant-right  eststti  in  the  North,     ' 

renderee  of  a  copyhold  coald  maintain  which  are  not  freeholds,  wilj  be  whhin  the 

covenant  agunit  i^  lessee  of  the  lur-'  same  consideration  as  copjfbolds,'* 


renderor  after  the  lessee  htfd  assigiisd 


roll, 
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•1608.      'oU*  ^^^  ^7  ^7  ^^  cowtt-rMp  and  thu  is  the  sole  tenant  in  law 

■  who  holdeth  by  copy  of  any  recordi  charter,  deed*  or  any  other 

BumniL     thing ;  3d»  His  commencement  is  at  the  wiO  of  the  lord,  for  these 

DoDD.  tenants  in  their  birth  as  veil  as  the  customary  tenants  upon  the 
borders  of  Scotland,  irho  have  the  name  of  tenants,  were  mcMre 
tenants  at  will,  and  though  they  keep  the  customs  inviolate,  yet 
the  lord  might  tans  control,  eject  them :  neither  ma  the  estate 
hereditary  in  the  beginning,  as  appearetfa  by  Briiion;  for  if 
they  died  their  estate  was  presendy  determined,  as  in  case  of  a 
tenant  at  will  at  common  law.  Ajid  in  some  points  to  this  pre- 
sent hour  the  law  regardeth  them  no  more  than  a  mere  tenant 
at  will ;  for  the  freehold  at  the  common  law  rested  not  in  tham 
but  in  their  lords,  unless  it  be  in  copyholds  of  frank  teaure, 
which  are  most  usual  in  ancient  demesnes." 

Judgment  for  the  Defendant** 

*  See  IZiie  d.  CmuUy  ▼.  V^mtn,  6  Katt,  51.  66. 


(IN  THE  EXCHEQUER  CHAMBER.) 
M^  itth.  Davis  Gent.,  one,  S^c.  v.  EdmoksoNi  in  Error. 

A  coamon  in-    T^  RROR  from  a  judgment  of  the  Court  of  Kii^$  Bench  in  debt 
^^|!^to  for  a  penalty  of  60/.  for  having  "  in  expectation  of  gain, 

•gunit  aa  at-  f^^  ^^^  reward,  sued  out  of  the  court  of  our  Lord  the  King 
enH^nngh^  of  the  Bench  at  Westminster ,  a  certain  writ  of  our  Lord  the  King, 
'^Idf****  T  conunonly  called  a  capias  ad  respondendum,  at  the  suit  of  one 
provbMi^of  *  W.  S.  and  one  W.  D.  against  the  Defendant  in  error,  without 
TSTitw  V*  ^^^^8  entered  such  certificate  as  in  and  by  the  statute  in  such 
tw  power  it  ex-  case  made  and  [provided  is  directed,  contrdformam/^  ifc.  The 
STwm b*\^t  IJefendant  in  error  having  obtained  judgment  in  the  court 
Matute ;  for  the  below  fo?  the  penalty,  the  Plaintiff  in  error  assigned  several 
ihteh  rivei^^'  errors  upon  the  record ;  but  the  only  objection  relied  upon  in 
iiiat  Dower,  argument  in  this  Court  was,  that  the  37  Geo.  3.  c.90.  s.  90.  which 
5"?.  90.^2'  created  the  penalty,  gave  no  such  action  as  the  present  to  a 
common  informer ;  but  Aat  the  penalty  was  only  recoverable 
by  information  at  the  suit  of  the  attorney-general.  This  case 
was  twice  argued ;  1st,  by  Bayleif  Seijt.  for  the  Plaintiff  in  error, 
and  Laveff  for  the  Defendant  in  error,  and  2dly,  by  Marryat 
for  the  former,  and  Gibbs  for  the  latter. 


He 


IN  THB  Forty-third  Tbar  op  GEORGE  IIL  968 

The  Court  took  time  to  coiirider<  of  their  opinion,  which  was       1806. 
this  day  delivered  by  ~ 

LordALVANLBYCh.J.   The  question  in  this  case  arises  out  ^ 

of  the  provinons  of  the  25  Geo.  3.  e.  80.  and  the  subseqnent  EDMoifMv. 
statutes  which  have  been  passed  upon  the  same  subject.  That 
act  imposes  a  duty  on  certificates  to  be  taken  out  by  solicitors 
and  attomies  practising  in  the  courts  of  law  and  equity.  The 
manner  in  which  the  certificate  is  thereby  directed  to  be  taken 
out  is  as  follows :  Every  solicitor  and  attorney  is  annually  to  give 
into  the  court  in  which  he  has  been  admitted  a  note  of  his  name  ^ 

and  residence,  upon  which  -certain  officers  are  directed  to  issuQ 
the  certificates  in  question,  renewable  ten  days  previous  to  the 
period  of  their  expiration.  The  seventh  section  imposes  a  pe? 
nalty  of  50/.  upon  every  person  who  shall  in  his  own  name,  or  ii| 
the  name  of  any  other  person,  sue  out  any  writ  or  process,  or 
commence*  prosecute,  or  defend  any  action  or  suit,  or  any  pro* 
ceedings,  as  a  solicitor,  attorpey,  notary,  proctor,  agent,  or  pro^r 
curator,  in  any  of  the  courts  aforesaid,  in  expectation  of  any  fee 
or  reward,  without  having  obtained  such  certificate^  or  shall  de- 
liver in  a  false  place  of  residence,  to  evade  the  payment  of  the 
higher  duties  imposed  by  the  act,  to  be  recovered  and  applied 
as  thereinafter  is  directed ;  and  such  person  is  made  incapable  of 
suing  in  any  court  of  law  or  equity  for  the  recovery  of  any  fee, 
reward,  or  disbursement,  on  account  of  prosecuting  or  defend* 
ing  any  such  action^  suit,  or  proceeding.  Then  follow  two 
clauses  which  are  material  to  the  consideration  of  the  questioii 
before  the  Courts  The  eighth  section  enables  persons  wholiave 
taken  out  certificates  to  act  for  others  who  have  also  taken  them 
out ;  and  the  ninth  jurovides  that  any  person  who  has  taken  out 
a  certificate  in  one  court  may  practise  in  aqy  other  court  i^  whi^h 
he  is  sworn,  although  his  certificate  did  not  issue  from  that  court. 
Both  these  clauses  were  introduced  for  the  benefit  of  the  party 
upon  whom  the  penalty  attaches ;  and  neither  of  them  is  re- 
enacted  in  the  subsequent  statute  37  Geo,  9*  c.  00.  By  «.  29.  of 
the  25  Geo,  3.  c,  80.  it  is  directed  that  all  penalties  created  by 
that  act  mfLj  be  sued  for  by  action  of  debt,  bill,  plaint,  op  in^ 
formation,  to  the  use  of  the  Plaintiff  who  shall  sue  for  the  same. 
The  87  Geo*  3.  c.  90,  was  passed  for  the  purpose  of  creating 
several  new  stamp  duties,  aqd  also  for  better  securing  the 
duties  on  certificates  to  be  t^en  out  by  solicitors  and  attor-r 
nies.  The  first  part  of  the  act  relates  io  the  new  duties; 
taid  the  6th  section  provides    that   all   powers,  provisions, 

rules, 
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ltM6.      rtiles^  methods,  attiolea,  ctftoiM^  pettatties,  and  foif^tntes,  and 
diatribntions  of  penalties  and  forfeitnres  of  all  former  Aets  ia 
force  at  the  time  of  the  padsing^  of  that  act,  and  not  therebj  al. 
Ei>ntii$oj(.    tered,  should,  as  far  as  the  same  ^rere  applicable,  be  in  forc^ 
"With  respect  to  the  additional  and  other  duties  thereinbefore 
mentioned.    In  the  latter  part  of  the  argument  it  was  very  prcv* 
]>erly  admitted  that  this  section  mnst  be  confined  to  the  new 
dnttes  created  by  the  former  part  of  the  act,  though  at  first  it 
was  contended  that  it  might  be  applied  to  penalties  mentioned 
in  the  subsequent  part  of  the  act.    The  provisions  tegpecHng 
^certificates  begin  at  section  26.  which,  after  reciting  that  by  the 
95  Geo.  8.  certain  duties  bad  been  imposed  on  cert^cates,  am! 
that  for  atoidiog  frauds  it  was  expedient  that  those  certificates 
should  be  taken  out  only  at  the  head  office  for  stamps,  directs 
4hat  eyery  solicitor  and  attorn^  Aall  annually  deliver  in  at  Ad 
head  office  for  stamps  a  note  containing  his  name  and  place  of 
abode,  in  the  same  manner  as  he  had  befdre  delivered  in  such 
note  to  the  nfficer  of  the  court.    It  then  provides  that  the  cer- 
tificates when  obtained  shall  be  entered  witii  the  officer  of  the 
jcourt,  and  also  specifies  the  periods  at  which  the  certificates 
shall  bear  date,  and  when  they  shall  expire.    The  80th  section 
4>f  the  act  imposes  the  penalty;;  and  enacts,  that  if  tinj  person 
•shall  sue  out  any  writ  or  process,  or  commence,  prosecute, 
carry  on,  or  defbnd  any  action  or  suit  for  fee  or  reward,  or  shall 
do  any  act  ia  the  said  court  as  an  attorney,  Sec.  without  obtain- 
ing a  certificate  in  the  manner  thereinbefbre  directed,  or  witii- 
out  entering  the  same  in  one  jof  the  courts  wherein  he  shall  be 
admitted,  or  shall  deliver  in  at  the  head  office  any  account  of 
his  place  of  residence,  contrary  to  the  25  of  Geo.  3.  ^th  intent  to 
^vade  the  payment  of  the  higher  duties  by  the  said  act  im- 
posed, he  shall  fbr  every  such  offsnce  forf^t  and  pay  the  sum 
jo(  50/.,  and  be  rendered  incapable  of  suing  fbr  the  recovery  of 
any  fbe,  fitc.  on  account  of  any  action  carried  on  without  such 
certificate.  The  operation  of  this  part  of  the  act  is  to  substitute 
a  new  mode  of  ti^ng  out  certificates  in  the  place  of  that  pre^ 
scribed  ly  the  25  Geo.  3.  caontinuing  the  same  pettalty,  and  pre- 
serving and  referring  to  the  regulations  of  the  25  Geo.  3.  so  far 
as  they  require  a  true  account  to  be  given  of  the  place  of  resi- 
deuce,  but  adding  indeed  a  new  penalty  fbr  the  offence  of  not 
^nteripg  the  certificate.    This  part  of  Ae  aqt  however  is  totally 
^jlent  I'especting  tiie  mode  ii^  which  the  penalty  shall  be  rer 

covered. 


Daits 

V. 
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• 

4)6Vekted%  It  has  beott  Mnteod^  ttmt  th^  9fG^^  3»  hutittg  1803. 
ottered  the  offence  created  by  tlie  26  Geo.  3«,  or  having  created  a 
new  one,  aiad  having  added  dM  ofibnce  of  not  entering  Ihe  cer* 
tfficate»  the  penalty  can  oidy  be  sued  for  in  the  maimer  ptt^  S)kat)ii»p)r.' 
jficribed  by  the  aet  wUch  cteates  the  offeneet  and  it  b  admitted 
that  where  a  penalty  is  created  and  no  particahr  mode  pointed 
iont  in  which  it  shall  be  recovered,  nor  any  paHiciAlar  person 
«pe<:Sfied  to  whom  it  shall  be  paid,  that  it  can  only  be  Med  t6r 
by  the  king.  It  is  therefore  urged  for  the  iHaintiff  in  ettor« 
that  the  penalty  to  be  recoveved  under  the  97  Gieo*  8w  is  a  WW 
smd  separate  penalty^  and  as  mnoh  independent  of  theSSOe^.  8, 
«ui  if  Oat  aet  had  been  attx^tfaer  nqiealed.-  It  cannot  be4c^ 
nied  that  the  practice  of  mi&oxising  comaiOQ  infbrmeta  to  ane 
is  an  efficacious  ^Lpedisnt,  without  which  the  revenue  laws 
would  fall  very  jhort  of  thmr  oljeet  It  woald  tlimi9fl»n  lie 
singular  indeed  if  an  act  of  parUaBMent  passed  fiir  the  expt^ss 
purpose  of  further  secttriag  the  duties  impoised  by  the  96  Gea.  8« 
by  the  introduction  of  regulations  to  prevent  Aaud  shouM  have 
repealed  that  section  of  the  35  Geo.  3.  which  empownte  and  in- 
!ritBs  common  informers  to  sue  for  tiie  penalties  thereby  impoeeiL 
Witiiout  very  clear  reasons  for  believing  this  to  be  the  iaterftion 
mf  the  legislature  we  should  fbel  gveat  Tetnetanee  in  adopting 
math  a  construction*  Tlie  council  for  tfie  Plaintiff  in  err(Kr, 
leding  this  dafficidty^  eontended  tibat  the  36  G«o.  8.  was  not 
repealed,  but  that  it  was  still  competent  to  A  oommon  infbnner 
to  sue  for  a  penalty  under  tfmt  act  wfaeio  a  certifteate  had  not 
been  obteuned.  But  upon  looking  into  the  acts  it  appears  most 
clearly  that  the  offence  of  not  obtaining  tbe.eertificate  6i  totally 
dsfferent  since  thepassing67  of  Gto^  8»;  Ibe  toertificaite  aooor^Kng 
to  that  not  bemg  to  be  taA^en  out  in  a  new  way.  For  the  D^ 
fbndant  in  enor«  &o  case  •of  Duct  v.  Jiiinpom^  4  T.fLAtT.  bis 
been  relied  ou.  The  10  O^cs  a  c.  44.  f .  t.  iraiativo  to  bnbkneiy 
coaches  onaeiB,  Oaai  the  forfeitures  and  ^penalties  thereby  iur 
ffic^d  may  be  recovered  nnd  levied  net  4^  the  comniissioiietft, 
but  by  any  justice  of  Ae  peace,  ^  by  aach  ways  and  metfUs 
as  the  peniMes  and  forfeitures  in  the  act  of  die  9th  cf  ilufi^  at^ 
directed  to  be  levied  and  recovered/'  The  9  Jnn.  c.93.  ^ihfy 
empowered  the  coanaissioners  to  commit  to  prison  upon 
de&ult  of  distresa,  but  subsequeikit  acts  had  given  them  odier 
powers,  and  the  fith  section  of  Ibe  ]0  Geo.  3.  €.44.  had  de- 
iciared  that  tbey  hud  the  power  of  imnaedisateiOonunitAeiit  The 

Court 
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1806.      Court  of  iwin^t  Bench  held,  that  all  the  aots  were  made  in  pari 
'  maierid,  and  formed  one  general  system  of  law  upon  the  aabjeot. 

^.  "      and  that  the  legidatnre  had  intended  to  give  the  same  power  to 
jSoMowtoir.    the  jostices  of  immediate  commitment  that  was  conferred  upon 
the  commissioners.    I  have  looked  into  those  acts :  and  I  am 
perfectly  clear  that  in  the  present  case  we  are  as  much  boond  to 
consider  the  two  acts  of  the  25  Geo,  3.  and  87  Geo'.  8.  as  made  t » 
pari  maierid,  and  to  enforce  them  accordingly,  as  the  Coort  of 
Kwg*8  Bench  were  in  the  case  of  Duck  y.  Addington^  It  remaiBs 
to  be  considered  whether  any  other  acts  have  passed  demon- 
strating  that  it  was  not  the  intention  of  the  legislatnre  either  to 
rq>eal  the  25  Geo.  3.»  or  to  render  its  provisions  less  efficainoas. 
Upon  this  point  the  89  ^  40  Geo.  8.  c.  72.  is  extremely  strong 
and  almost  decinve.    The  seventh  seetion  of  that  act,  after  re- 
citing the  25th  Geo.  3.  and  87  Geo.  3.  states,  that  donbts  had 
arisen  whether  notaries  not  being  admitted  in  any  courts  were 
liable  to  the  duties  imposed  by  those  acts,  for  remedy  whereof  it 
enacts,  that  every  person  who  shall  act  as  a  public  notary  with- 
out having  been  admitted  in  any  court,  and  without  having  de* 
livered  in  his  name  and  place  of  residence,  and  taken  out  such 
certificate  as  is  directed  by  the  said  recited  aots,  shall  forfeit 
OOlp  and  be  incapable  to  apt  as  a  notary,  or  recover  any  fee 
jon  account  of  such  act ;  and  every  such  penalty  shall  be  recover- 
able and  recovered,  and  applied  in  like  manner  in  every  reqpeot 
as  any  penalty  of  the  like  value  imposed  by  the  said  last-recited 
acts,  Or  either  of  them,  may  be  recovered  and  applied.    The 
object  of  this  act  was  to  put  notaries  precisely  in  the  same 
situation  with  attomies  and  soliciton.    The  penalty  is  precisely 
the  same  as  that  which  is  imposed  upon  attomies  aiid  soliciton, 
end  the  inci^pacity  is  expressed  in  the  very  same  wofds  as  those 
which  are  employed  in  the  25  Geo.  3.  and  87  Geo.  8.    Yet  by 
the  very  words  of  the  89  4r  40  Geo.  3.  the  penalty  is  made  re* 
coverable  by  a  common  informer.    But  this  is  not  all.    Penal- 
ties having  been  incurred  under  the  87  Geo.  8.,  and  many 
actiofis  have  been  brought  for  the  recovecy  of  them  by  com- 
mon informers,  the  lq;blatura  upon  the  application  of  the  parties 
sued  thought  proper  to  pass  two  acts  of  indemnity,  viz.  the 
87  Geo.  8.  c.93.  and  the 39 4r 40.6^.3.  e.  72.  s.  ITSflS.  and  to 
relieve  the  Defendants  upon  payment  of  WOl.    It  is  true  that  if 
nopenalty  were  previouvly  imposed,  an  act  of  indemnity  would  not 
(firpote  one.  But  the  conduct  of  the  legislature  affonls  very  stroiig 

evidence 
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%videD06  that  all  the  acts  wluch  had  passed  upon  tins  subject       1808. 

were  considered  as  forming  one  body  of  law,  and  that  it  never      

was  intended  that  any  of  the  subsequent  acts  should  weaken  the  ^^^^^ 
provisions  of  those  which  had  preceded.  The  very  sasw  ob-  fioMouMm. 
jection  which  b  raised  in  this  ease  was  taken  in  Dr«  FoBter^s 
esse,  11  Co.  56.  A.  Dr.  Faster  having  been  sued  ifor  recusancy 
by  a  common  informer  upon  the  23  Elh.  c.  1.  which  gave  one- 
third  of  the  penalty  to  the  Queen,  one-third  to  the  poor,  and 
one-third  to  the  informer,  it  was  contended  that  the  rig}it  of  the 
informer  to  sue  was  taken  away  fay  the  85  Eliz.  €.  1.,  which  em- 
powered the  Queen  for  the  more  speedy  recovery  «f  the  penalty 
to  sue  by  action  of  debt,  bill,  plaint,  or  information  in  the 
Sling's  Bench,  Common  Pleas,  or  Exchequer.  But  the  Court 
held,  that  as  the  latter  statute  .was  made  for  the  more  speedy  re- 
covery of  the  penalty,  it  was  not  intended  to  invalidate  the  pro- 
visions of  the  former  act ;  and  being  all  in  flte  affirmatiTe,  should 
not  repeal  or  abrogate  a  precedent  affirmative  law.  6o  in  the 
present  case,  it  never  could  have  been  the  intentioa  of  the  legis- 
lature by  the  37  Geo.  3.  to  take  away  one  of  the  great  securi-  . 
ties  introduced  by  the  25  Geo.  8.  The  only  object  of  the  37  of 
Geo.  3.  appears  to  have  been  to  substitute  another  mode  of 
taking  out  certificates,  but  the  penalty  and  the  mode  of  reco- 
very were  intended  to  remain  the  same.  The  only  difficulty  * 
therefore  in  (he  decision  of  this  case  arises  from  that  of  Barnard 
V.  Gottling,  a  East,  560.  in  which  the  Court  of  King's  Bench 
came  to  a  determination  upon  this  point  different  from  that 
which  this  Court  is  inclined  to  adopt.  But  it  is  observable,  that 
the  principal  question  there  agitated  was*  whether  an  action 
could  be  brought  for  the  penalty  against  two  persons  jointly. 
It  was  argped  indeed,  that  all  tiie  statutes  upon  this  subject 
were  f  n  pari  maiertA,  and  that  the  remedy  given  by  the  25  Geo.  8. 
was  not  taken  away ;  but  the  main  point  to  which  the  Court  ad- 
dressed their  attention,  and  upon  which  they  took  time  to  con- 
sider, seems  to  have  been.  Whether  the  action  could  be  main- 
tained against  two  ?  The  Court,  in  giving  judgment,  founded 
themselves  on  the  ground  that  the  37  Geo.  8.  gave  no.  such  ac-  ^ 
tion  to  the  common  informer,  and  it  seems  to  have  been  almost 
taken  for  granted  that  if  the  -Oth  section  of  that  act  -did  not  ap- 
ply to  the  subsequent  part  of  iksd  act  no  «uch  action  could  be 
maintained.  But  considering  the  87  Geo.  3.  as  an  act  passed  to 
enforce  the  collection  of  the  duties  created  by  the  25  Geo.  3.,  and 
Teferring  to  the  principles  by  which  acts  of  this  kind  have  been 
VOL.  III.  c  c  usually 


ma       «s«BU;roari0tind,^4kBk«lie4r«e^ 

ft  ttem  mode,  bnt'tkit  the  fitaftUiM  we  tM  nckMPOKlMe  hj 
g«|iie  penoDfe  %y  nrhMi  thqr  tMM  rMolwraUe  yttoritfui  te  4lie 


Davis 

V* 

edihftt  the  pMvotett  of  Ae  86  Oak  a.  aretiotnodqiinaiel 
Id ttlie97 <3e#. tt. wfan <iifltw«|iifMl|y  idMtd,  ]teill«ig  tftUng 
eoMtfioites  woflid,  imdBl*  t0«6h  «  mwjriiuuthiM^  io»  «h»  dbeaefiC 

fart  fAkliiftjB:«<lt  ■!  wrtid  m  the  imAiuMwt  ttt    iSmekf^ 
therdEwe,  k  was  Aei]rile«ltoa«fllielegytat«e-thflt«iietM 
^kMM  'be  toiitftitted  m  jpM»>«iiiii&L  JiodgiBeHt 

Ifacanoofa  ^T^.»i8  w«fl*anaciion  oa  a  ftoUqr w  inwirangp  nym a  caqpo  af 
^*^^>„"^  rinlohards,  en  boardtlie  ahip  Puscaro,  ai  and  fxaaiMamas 
from  if.  to  B.  J3«^iQr  «i^  jKMit  ui  CoTfuoall  to  Ntfplt^  with  leave  to  join  4xm- 
iMTOTuidum!  ^¥  ^^  ^aimoulh  4>r  elsewhece.  The|M>Iiey  contained  the  4isiud 
and  in  the  laeiBorandiim  ihatcoco,  fish,  salt;  {hiH»  ^m;  «and  seed  wete  mai'- 
Tovage  infonn-  'Cstoted  iroe  from  wmt%ge  unless  .genetal,  or  the  ship  shoald  be 
ationbereceiv-  3tKanded.  The  ileolaiation -aTeEred  the  bss  la  the  fn^^i^wing 
tertlSit  the  port  nianoor:;  **  And  4ke  said  Plaintiff  farther  saji.  that  afier  the 


^B.u»^t  joadiog  of  the-said^ilchasdson  board  the  said^h^)  QrYesael,  la 
£^of  hitna^  ^t  4^.  Xhe  Said  sh^>ar  nasael.  with  the  said  pilchards  ao  on 
tion,  in  conM-  JKNird  thereof  ai  afoiesaid,  io  be  i^attied  therein  qpon  the  aaid 

quenceof  .  ^"^ 

which  tbecom-  ^H>$iage  uithe  fiaid  mnmg  or  .poucy  of  assurance  maationed,  de- 
^'^"oldm  i^^*"^  ^^  setaail  from  the  port  of  Paazoiice  afbresud.  in  tba 
the  ship  topio-  coan^  aforesaid,  .on  her  said  intended  v(9:i|ge  on  the  said  writ- 
'^  ud^e^'  ^^  or poliqgr  of  assuraaee  meuiiosiedp  >aBd  aftsrwardi^  and  wjiikt 
cargo  he  there  the  said  «h^  with  4fae  said  jttlohards  on  .boacd  was  aailii^  and 
^  theVi^  prooeediag  -on  lier  aaid  voyage^  and  rbafore  her  anvral  at  Ni^eg 
Admiralty  afoKesaid,  to  wi^  on,  4rc.  Ae  ^port  of  Napln  <iIorpfmHl  ams,  by  llie 
^?[un  of'^  penona  then  and  .tfiere  aaeroisiai;  ^he  powers  af  .goveounent  in 
money,  the  as-  the  -kingdom  -of  NapUs^  .shat:againsttaU  ships  thef)rc(peitjr  of  aaj 
Jlbii^^Uf^Vor  Af  the  snlgeots  <>f  oar  Lord  the  now  Kiqg;  or  sailing  nnder  the 
a  total  ioss.  It  oolottss  ^  our  Lord^ho  now  iCiqg,  and -ugaiostall  meBolMiidiBes 
^"^ja^be  ihejN»perty«f  a^rmGh8ulyeet«,4»rnedinsnahshipg»  aader 
lost  in  oonse-   Mia  «f  .the  Said  ships  and  jacEohaadiaes  Jbeiiar aoafiacated  by  the 

quenceof  the  ^  v 

portofdeslina* 

tion  l>eing  shutagainstthe  shipiniuredyAheaisured  cannot  dedare  apon  thifaaa  lota  witliiiilhe  policy.* 

•  Vide   Blsekkmhtgm  1^  I.  A.  Gow^n^tf*  d  Canipb.    i54    ^Barker  r.BUtt$^ 
9  J^ait,  289.    'Brown  ^.Tigne,  It  tSaat,  SSS.    VOUih  v.  Andnm,  16  ^UL,  ^ff. 
t^Miill  IT.  Gudgeon,  SUMS.  431,  CkICim  f.  Butler,  5  M,  &  S.  461.  Aafertct  ViM- 
man,SB.  &A.  598. 

persons 
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panraM  thra  and  tlmtt  mareisiixg  tba  piiweini  of  govwmeat  io       1803. 

tha  kingdem  of  Naj^/i«»  nrliereby  Ilia  aud  sUp,  with  tba  md  pii* 

ehanls  oa  bmid  tlia  mme»  (tlie  mM  Aip  tiieo  and  tbara  baing 

the  prapartj  of  aaoae  thea  aabjaat  or  mriqaots  of  oar  Lard  the    Bopiif»oir, 

now  King,  and  sailing  midar  Aa  aoloara  of  om  Load  tbe  now 

King,  and  die  §mA  pilehards  than  and  tiiara  baing  tba  property 

of  the  Tflmntiff,  who  than  and  than  was  a  3ubjeet  #f  owr  Lord 

the  now  King,)  was  tbao  and  tbaea  preventad  from  parfmlng  her 

voyage  to  liT^at  aforesaid,  and  the  raid  Toya($e  was  tberebjF  the« 

aaid  tbeie  totally  deCaatad  and  Iast»  and  <he  aaSd'pQchards  the« 

wmi  there  heeaiM  and  were  of  no  vahie  to  fte  PlaiRtiA  to  wi^ 

at,  Ire.  whereof  the  AafiMidanC  aOarwaads*  to  wit  aa»  kc*  had 

aotice/' 

The  i^aaae  WM  tried  before  Load  jlhf|iai^  Cih.  J.  at  die  Gtrtldf 
hali  Sittings  after  Mickaeinuu  toon;  arhen  it  appeacad  Aat  the 
Pmxmr^  en  the  10th  of  Oeiobef  liSQB  taak  in  «  eargo  of  pHr 
•dMtfda  at  P§nuuie€,  with  whieh  she  proaeeded  to  Fabnouih  in 
order  io  join  opnvoy ;  timt  on  the  24lh  of  Januopy  1801  she 
iisiled  from  Falnumik  nndcr  oonToy  of  the  Siohoraef  that  after 
hMring  met  with  rnneh  bad  weaker  die  pot  into  tMsbam,  Iqr 
ofader  of  the  aonuaodqre,  en  Ae  18th  of  Ptbruartf;  that  she 
saSad  again  ftem  Ui^m  en  the  9d  of  M^rehy  and  en  the  fith 
^aeeived  iatdiigenee  that  Engluh  ieessels  were  excluded  fram  all 
the  porta  belonging  te  the  HJa/g  of  Ntfp/ei ;  tbat  on  the  16th  the 
masters  were  called  on  board  the  Seahorse,  and  those  whQ  were 
deatitted  for  A/isp/si  and  Sieib^  leceiircd  orders  fraai  the  comno* 
doee  Aot  to  proeeed  io  their  destinatianii,  but  to  make  Pmi  Mo- 
kmm  in  Ififiorsa,  in  order  te  get  further  inftelUgenee ;  that  on  th^ 
26A.  ma  Paxaro  arrived  at  Port  Mah^n^  adme  the  report  re- 
iqpeotingihe  state  of  tha  perts  of  Naples  was  eonflrmed ;  that  In 
eopaaqoenea  ef  tbis»  aaorvey  was  taken  of  the  oargo  under  the 
diBeetioQs  of  the  YiocAdariralty  Court  at  Mixmtta,  and  the 
aarga  was  aftarwards  sold  by  pabVe  ^uatioi^  poraaant  to  the 
eedereftbatCesfft,  for  «  ^ery  small  sum  ef  money ;  thatinaen* 
seqoenee  of  inteUigence  havieg  been  teeelved  ki  this  covniry  ef 
&e  treaty  hetwieeii  the  Sepvblio  of  Framee  and  the  ICiag  of 
Nttpletf  by  «4iioh  vessels  ^nder  BrMsk  o<rio«ni  were  to  he  ex* 
eluded  Aam  all  ports  in  Ae  demiaions  of  the  King  ef  NapUe, 
the  Plaintiff,  on  the  23i  of  jipril^  jj^yq  potice  of  ab$indppi|ient 

to  the  aadervxiteisii  wUmA  the  latter  lefusadtoaaeept^  and  that 
/M  soon  as  the  PlaiotiiBP  was  iqform^d  otHum^  at  Pwi  Mokon, 

be 

CO? 
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1803.      b®  commnnicated  all  the  piQ>6n  to  the  nnderwriten,  and  de- 

manded  payment  for  a  total  loss.    The  jmy  found  a  Teidiet  for 

HADKiRfoN.    ^iiQ  Defendant.    A  rale  haying  been  obtained  in  Hilary  term 
Robinson,    calling  on  the  Defendant  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted. 

Best  Seijt.  shewed  cause.  This  is  an  attempt  by  a  sale  of  the 
cargo  at  Minorca  to  create  a  total  loss ;  whereas  if  the  cargo  had 
proceeded  to  its  port  of  destination  it  would  have  been  worth 
nothing,  and  yet  the  assured  would  not  have  been  entitled  to  re- 
cover. Indeed  the  motives  which  influenced  the  conduct 
of  the  assured  are  plainly  demonstrated  by  the  facts  in  evi- 
dence ;  for  before  they  had  received  information  of  the  situa- 
tion of  the  cargo,  they  gave  notice  of  abandonment,  because 
they  understood  that  the  ports  of  Naplet  would  be  shut.  But  in 
HandUon  v.  Mendez,  £  Burr.  J 196.  Lord  Man^Id  expressly 
lays  it  down  that  an  assured  cannot  elect  to  abai^on  before  ad- 
vice is  received  of  the  loss.  Now  in  this  ca3e  the  only  regular 
notice  of  abandonment  was  given  previous  to  any  advice  having, 
been  'received  of  the  loss :  and  though  the  assured,  after  having 
received  informaition  of  the  sale  at  Fori  Makott,  handed  over  the 
account  sales,  together  with  the  other  papers,  to  the  under- 
writers, and  demanded  payment,  yet  as  they  did  not  specifically 
state  their  intention  to  transfer  their  interest  to  the  underwriters, 
such  communication  did  not  amount  to  a  notice  of  abandon- 
«      ment.  (a) 

Shepherd  and  Bayley  Serjts.  in  support  of  the  rule.  To  entitle 
the  assured  to  recover  for  a  total  loss,  it  is  not  necessary  that  the 
goods  should  either  be  actually  destroyed,  or  taken  out  of  the  pos- 
session of  the  owners.  .  It  is  sufficient  if  they  are  prevented  firom 
arriving  at  their  place  of  destination  by  any  of  the  perils  insured 
against.  The  underwriter  in  this  case  contracted  that  the  cargo 
should  be  carried  in  safety  from  M(mnt$  Bay  to  Naples,  notwith- 
standing the  restraint  of  princes.  And  it  is  impossible  to  contend 
that  the  Paxaro  was  not  as  much  prevented  from  proceeding  to 
Naplet  hj  the  restraint  of  princes  as  if  she  had  actually  been  de- 
tained by  the  government  of  an  intermediate  port,  since  she  could 
not  sail  into  Naples  without  rendering  herself  liable  to  immediate 
confiscation.    Suppose  she  had  been  detained  at  Port  Mahon  by 

(n)  After  the  argument  of  Mr.  Serjt.  could  recoVer  upon,  being  only  a  loss  of 

Beit  the  Court  intimated  to  the  other  tide  the  voyage ;  and,  therefore,  to  avcmi  fur- 

Wiat  >ocording  to  the  case  of  ?ooh  ▼.  ther  argument  directed  them  to  addrei* 

Fxttgerald,  WiUet,  641 .  the  loss  averred  in  thcnuclves  to  that  point 
thu  declaration  was  not  such  as  the  atsured 
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embargo  or  by  stress  of  weather,  and  in  conseqnence  t>f  the  -de-       t803« 
terioration  of  the  cargo  the  captain  had  been  obliged  to  sell         ' 
there ;  the  object  of  the  voyage  having  been  destroyed  by  perils    Hai>«ik«ow 
within  the  policy,  the  underwriters  must  have  been  responsible.     nooiNsosv. 
In  the  case  of  Goss  v.  fViihers,  2  Burr.  683.  which  was  an  insu- 
rance upon  fishy  the  assured  was  allowed  to  abandon  and  re- 
cover for  a  total  loss,  though  the  ship  had  been  recaptured,  and 
the  caj^  remained  in  specie  at  Milford  Haven.     The  only 
ground  upon  which  the  Court  could  have  determined  that  the 
loss  was  total,  must  have  been  that  the  voyage  was  defeated. 
Lord  Mamfield  aajs,  **  The  disability  to  pursue  the  voyage  still 
continued  C  and  in  another  place,  p.  607.,  he  cites  Le  Guidon 
to  prove  that  a  ri^t  to  abandon  arises,  not  only  upon  a  capture, 
but  **  any  other  such  disturbance  as  defeats  the  voyage,  or 
makes  it  not  worth  while  or  worth  the  freight  to  pursue  it^' 
And  in  Cazalet  v.  St.  Barbi,  IT.  R.I  87.,  Mr.  Justice  Bullersajn, 
that  the  policy  "  is  an  insurance  on  the.  ship  for  the  voyage." 
In  M*Jndrtws\.  Faughan^  Partes  Intur.  115.,  Lord  Man^ld 
says,  that  either  the  voyage  must  be  lost  or  the  cargo  destroyed ; 
and  to  the  same  efiect  is  his  language  in  Milles  v.  Fletcher, 
Doi^.281.  Theoaseof  JIfaiffttiigv.  Nemnham,  Park*Bln8ur.  168., 
is  decisive.    That  was  an  insurance  from  Tortola  to  London 
upon  ship,  freight,  and  goods,  warranted  free  from  particular 
average.    The  ship,  soon  after  leaving  Tortola,  was  so  much  da- 
maged by  stormy  weather  that  she  was  obliged  to  put  back,  and 
it  being  found  upon  survey  that  she  was  incapable  of  proceeding 
with  her  ciargo  to  London,  the  ship  and  cargo  were  sold,  and  an 
action  brought  against  the  underwriters  for  a  total  loss.     Lord 
Mansfield,  in  delivering  his  opinion,  says,  **  If  by  a  peril  insured 
the  voyage  is  lost  it  is  a  total  loss ;  otherwise  not :"  and  again, 
*'  It  is  a  contract  of  indemnity,  and  the  insurance  is  that  the  ship 
shall  come  to  London  J^     With  respect  to  the  case  of  Pole  v. 
Fiizgerald,  IVilleB,  641.   which   Was    an   insurance   upon  a 
ship  for  four  months,  bound  upon  a  cruising,  voyage,  with  a 
warranty  against  all  average,  tfiough  the  cruising  was  prevented 
by  one  of  the  perils  within  the  policy,  yet  the  ship  was  in 
safefy  at  the  end  of  the  four  months ;  which  was  equivalent 
to  an  arrival  at  the  destined  port,  where  the  insurance,  instead 
of  being  for  a  certain  time,  is  to  a  particular  port.    Admitting 
that  the  first  notice  of  abandonment  was  premature,  yet  when 
intelligence  arrived  of  those  circumstances  which  entitled  the 
Plaintiif  to  claim  payment  for  a  total  loss,  it  was  sufficient  for  him 

to 


m  CASES  IN  EASTER  TERM 


1808»  to  deflmtid  stieh  ptfjrment,  without  girliig  ft  flresh  notke  of  aBaff^ 
donnMnt^  tn  the  cftses  where  the  want  <yf  ft  notice  of  nhtmdotp- 
ment  had  predtided  the  ftstmred  frotttecorreriiig,  the  asflured  has 
KeMwtoy.  neglecfted  to  make  bis  eleetioft  snffidently  esrly  f  whereas  in  the 
present  case  flie  FldntiflF  made  his  eleetion,  and  gave  iiotiee  to 
the  Titaderwriters  tipon  the  first  reeeipt  of  the  iitteH^«fioe  t^ 
qiectixig  the  state  of  the  port*  of  Napib. 

xJit^m  into*  f>uit» 

The  OfiidM  of  the  CoQft  was  thn  day  deiiTsnd  fay 
Lofd  Alvanl«t  Ch«  J.  The  qaeiti6ii  for  oar  iliUMaiahialMin 
is,  Whether  the  «iirciiBistanoeawhidi  h*vo  happaiMd  attM««t  tm 
a  total  loss  within  Uiepolh^?  The  pofiey  iodiMleB  oiptaro  wnd 
detealioii  of  prinees,  aaicE  any  low  irfiich  aeoesaaiily  ariaas  from 
saoh  aets  is  a  loss  within  the  priicy.  Bvt  it  has  appealed  to 
me  that  wheva  amdarwriters  hare  insurad  against  eaptaie  snd 
restiaint  of  priDc<»»  aad  the  captain,  leanui^  that  if  ha  eatar 
the  port  of  his  destinatioa  the  Tessel  wiD  be  lost  by  conflacatioai, 
aroids  that  port,  whereby  the  afajectof  the  foyage  is  dafeatod, 
saeh  ciratimstBaoeB  do  not  anumnt  to  a  peril  operating  to  tiha 
total  desttnoiioa  of  the  thing  insand«  If  dny  oonld,  tte  aama 
prineiple  would  hava  applied  in  case  infomiatian  Iiad  hoan  r»« 
aeiv«d  at  RUtMmth  that  the  ship  could  not  safely  pioaaad  to 
N4tpim.  In  Go»  r.mtktn,  Hamiltom  y,  Mm^  and  MHia 
t.  Fleti^heTf  tlia  priodpleB  by  whith  a  total  loss  is  to  be  aoaer- 
tained  aro  sieariy  lasd  down*  It  is  there  aaid,  <'  that  if  tba 
voyage  be  lost  or  not  worth  parauingy  if  the  salraga  he  high,  if 
farther  oxpeaae  be  neeasnary^  if  the  insnind  will  not  at  all  av^Mte 
andertake  to  pay  that  expenoe,  Ifc*  the  inaaied  may  abandon^ 
■oCwitbstandiDg  a  la-captara.''^  Bttt  tfap  doetrine  thas  laid 
down  is  only  ap^ioaUe  to  caaea  in  which  the  loaais  ooaswaied 
by  a  peril  inaared  against  i  whieh^  as  it  appears  to  me,  mnst  he 
a  peril  acting  upon  the  sahgeot  iasnred  inimediatoly»  aad  not 
mFaoitoasly,  as  in  the  preseaift  case*  Witiiont  entering,  there* 
foto»  at  present  into  the  qnestion  whkh  haa  arisen  in  another 
ease(«X  how  far  what. has  happened  can  be  eoasidered  as  a  tg^ 
tal  destmatkm  of  the  thnginniedt  I  tiiink  tint  the  detention 
of  the  oarga  on  board  the  ship  at  a  neatml  port  in  coeso* 
c|Qeaoe  of  the  danger  of  entering  the  port  of  destiealion  cannot 
oreate  a  total  loss  within  the  atoaning  of  the  pattcy»  heoaasa  it 
does  not  arise  firoai  a  peril  inanrad  against  ThiitsnninBarssi.fi 

Xa)  1>jfttn%^.fUnDenrft.    See  pott,  1Vlii.Ttnii. 

npoo 
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upon  an  article  from  England  to  Napks,  warranted  free  from       1808. 

particular  average.     The  Plaintiff  therefore  cannot  recover,      • 

unless  the  article  be  totally  lost  bj  a  peril  within  the  policy;  Hadkikson 
and  sach  peril  most,  as  I  thinkj,  act  directly  and  not  collaterally  Robinson. 
upon  the  thing  insured.  I  much  dbuM  whether  if  a  verdict 
had  bow  fonnd  fte  Hw  PUiritfr,  judgsmt  PH^hl  n«t  bane^befn 
aoMtoi.  Wilkisespsct  to  Hm «aM  of  Moftmng  v^ Ntm^tm^it 
«m  be  ohMredt  till*  l4)idl  Mm^ii  mKfg^eAj  JtoeideskiAupaD 
the  ground  of  the TogBagebflng hit  bji  on%9£ tJi» perik  wmmi 
ngfimi^  mmeljB^lgD  tenpeoteoiMi  wmAm  Tb^  wwdft  o€  I^rd 
Kmifmm  M'^ndlrn^y^Vrnghm^myMA  hAiliy^ dofm  tbn^ 
Ili9  i«iMie4  May  9eQ0v«i  fimr  «i  tolai  loMi  if  th».  ix)gsage  lo^tei^ 
imi  bo^  ta^M  wMi  r^iMpfi  te  thtt  tafle)  hafoM  bim*  imwU^^h 
ttis  bqwiy  voscr  fnnx  fAptsMk  Tha  mm  9f  Coa^ng^Tk  i&anm 
JP#ffi^tlM0\114L  i»aB  imtrtnielgrstcQQiF  wttiorHy  tq  dvvK^  ttet 
if  Ito  artiote  fafuBoA  <bri»g  <mmi  <tf  tbwMMttJgipA  Ui  Ui«imeh 
MHMriMi)  itonli  ia  ufmh^Hm^tfaM^  cwimA  9ecove«».  tb9i0b 
il  ho  itntoni  Mai|y  uwtos,  aiA  oeimr  lOSMik  tbt  pwrtof  d^^ikk- 
Mtian^  Bat  ibai  MM  dU  wt  iMral(v#  ^  «f ettN9A 
tbi>iBBM^awp^nMMlBi>  Vb^llwr  IM  l<w»  igwd  »waBtooeA  >y  a 
xiik  ifiibim  tfi«i  P<^^  I    H«ce»  i«MiQii(t  fatonag  iffto  tb^  ^«isr 

tmh<m^tetbiiQfiig»'Mi^tolaU|j&loat»1iM  obinR  Made  hj  4^ 

asawwA  awM  liMk  tb#  ahqii  npt  praooa^ 

iha  vat  desluied^    Hadsheprooead^dtoiMfirfiatHaW^ain^^ 

«Bm»t  wi^t  kwi moik^    If  ipa  ^wf^te  imi^  tbftt  tba  wl^ 

at  Pail  JUdkim  wa  tptai  kiw  wAm  ft»  pi^^ 

to  owners  insuring  cargoes  of  the  description  specified  in  the  m(fr 

mfitmism  tb^  apfiOitiinKfy  of cwatiPff  uwflw^  dmgars  vben- 

«wi  ij^a  aaigo>  wmi  aat  litoly  te  laaclli  the  poit  of  d»sftii»<to»  in 

a  samjai  stuiw^  8o4,  by  g^viiir  wtioe  of  Ami^umfini^  to  tbrofr 

a  loa»  upan  tha  audflrwdtww  <»  wbiab  tbay  mtt  Jwk  liabU  by  thg 

taNM  of  (bra  pQlMgr^    We  aie  tlMBiaf (imi  af  opiniaQ  tiiat.  tl^^  vey- 

JPar  C««ia«u  Rnb.  diMbargod. 
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Uaf  <Olb.  ShARPB  V.  IfFOBAVC. 

An  insolvent     rriHlS  1788  an  application  by.  the  Defendant  to  be  diBcliargeif 
dlTlheTiVeo'    ^  <>nt  of  the  custody  of  the  sherifif  of  MiddleBtx,  because  the 
3.  c.  70.  c«n.    debt  for  irhich  he  had  been  arrested  in  this  acticm  accroed  pie« 
to  b^i  on  a  bui  ^^oos  to  his  discharge  nnder  an  insolvent  act. 
dmwn  and  in-       T%e  circiunstances  of  the  ease  were  as  follow :  On  the  24tb 
hhTpraVioas^^  otFebmary  1801,  the  Defendant  drew  a  bill  of  exchange  (upoa 
to  the  1st  of     wUch  he  was  now  in  custody )»  payable  to  bis  own  order  two 
thoagh  not  doe  months  after  date,  which  was  accepted  by  one  Godfrey r  and  by 
till  after  that     hini  indorsed  to  the  Plaintiff  before  the  1st  of  Martk  ia  the 
^^''^  same  year,  who  indorsed  it  over :  when  the  bill  became  due  the 

Plaintiff  paid  it  to  the  then  holder.  On  the  1st  of  ACarci  1801, 
the  statute  41  Geo.  8.  c.  70.  passed,  under  which  the  Defendant 
was  discharged  as  an  insolvent.  The  34th  section  of  that  act 
provides  that  no  person  entitled  to  the  benefit  of  that  act  ahdl 
at  any  time  thereedfler  be  imprisoned  by  reason  of  any  judfpnent 
or  decree  obtained  for  payment  of  money,  "  or  for  any  debt, 
bond,  damages,  contempts  for  non-payment  of  money,  costs, 
sum  or  sums  of  money  contracted,  incurred,  occarianedr  ommgor 
growing  due,  before  the  Ist  of  March  1801,"  and  empowos 
the  Judges  of  the  Court  out  of  which  the  process  issuea  t»  dis- 
charge any  such  person,  if  arrested,  and  to  aweurd  him  reasonable 
costs. 

Best  Serjt.  in  support  of  the  rule  now  insi^ed,  that  as  t^  bill 
was  indorsed  to  the  Plaintiff  before  the  Ist  of  March  1801^thoagh 
it  was  not  till  after  that  time  that  he  :was  obliged  to  pay  the 
amount  to  bis  indorsee,  the  Defendant  was  protected  by  the 
words  of  the  34th  section  of  the  act  whicb  discharges  persons 
*  taking  the  benefit  of  that  act,  not  only  from  all  debts  doe  before 
the  Ist  o{  March,  but  also  from  all  demands  occasioned  by  engage- 
ments entered  into  before  that  time.  He  observed,  that  in  cases 
of  bankruptcy,  it  was  undoubtedly  true  that  the  bankrupt  was  not 
discharged  by  his  certificate,  unless  the  person  calling  upon  him 
had  been  so  far  damnified  before  the  bankruptcy  as  to  have  had 
a  right  to  prove  under  the  commission :  but  that  those  cases  had 
always  been  considered  peculiarly  hard  upon  the  bankrupt,  and 
therefore  the  court  would  not  extend  the  rOle  to  the  present  case 
in  opposition  to  the  words  and  plain  intent  of  the  legislature  to  dis* 

charge 
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charge  the  persons  of  insolvents  from  all  causes  of  action  arising 
npon  contracts  made  before  the  passing  of  the  act.  He  added; 
that  the  case  of  Howii  v.  Wiggins,  4  71  R.  714.  had  been  much 
donbted  (a),  and  urged  that  as  the  Defendant's  person  only  was 
discharged  by  this  act,  that  circnmstance  ought  to  induce  thl^ 
Court  to  put  a  favourable  construction  upon  its  provisions. 

Faughan  S^rjt.  eontrd,  insisted  that  even  the  word  "  occa- 
sioned'' could  not  operate  to  dischai^  the  Defendant,  because, 
the  engagement  being  merely  conditional,  no  debt  was  occa« 
moned  to  him  vntil  default  had  been  made  by  the  acceptor, 
which  was  not  until  after  the  1st  of  March. 

The  Court  said,  they  should  take  the  opinion  of  the  other 
Judges  upon  this  point,  as  it  was  of  importance  that  aauniform 
construction  should  prevul  upon  the  subject. 

And  on  this  day  they  said,  that  as  the  bill  was  drawn  and  in- 
dorsed before  the  1st  of  Afar<A,  that  was  the  contract  upon 
which  the  debt  arose,  and  consequently  the  liability  of  the  De- 
fendant was  occasioned  by  that  engagement. 

Rule  absolute. 

*  (a)  See  the  opinlcms  of  Mr.  Justice  Lawrence  and  Mr.  Justice  Groie,  in  Cowley  t. 
J)mUop,fT.R.p.669. 
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Gray  and  Another  v.  Sidneff. 


T 


HE  declaration  in  this  case  was  as  follows :  "  London,  to  wit. 
Simeon  Sidneff  was  attached  to  answer  George  Gray  and 
John  Gray  in  a  plea  of  trespass  on  the  case :  and  whereupon  the 
said  George  and  John  by  T.  L.  their  attorney  complain,  that 
whereas  the  said  Simeoit,"  &c.  (proceeding  with  the  common 
counts  in  indebitatus  assumpsit). 

The  Defendant  pleaded,  thus:  And  the  said  Simeon  in  his 
own  proper  person  comes  and  prays  judgment  of  the  said  De« 
duration,  because,  he  says,  that  by  a  certain  act  of  parliament 
ndade  and  passed  at  the  parliament  holden  2LtJVestminsler  in  the 
third  week  of  Easter,  in  the  first  year  of  the  reig^  of  our  late 
Sovereign  Lord  Henry  the  Fifth,  late  King  of  England,  it  was 
(amongst  other  things)  ordained  and  established.  That  in  every 
original  writ  of  actions,  personals,  .appeals,  and  indictments, 
and  in  which  the  exigent  should  be  awarded  in  the  names  of 

*  Aitd  see  Dethoni  t.  Head,  7  "Emat,  883.  Hopgecd  v.  Wright,  S  N.  R.  188. 
Riehardi  v.  Settee,  S  Price,  197— SCO. 

the 


May  IS. 

No  additioD 
having  been 
given  to  the 
Defendant 
either  in  the 
recital  of  the 
writ  or  in  the 
sabseqoentpait 
of  the  declara- 
tion, the  De- 
fendant plead- 
ed the  statate 
of  additions 
17/.  5.  in  abate* 
ment,  and 
prajredjudg* 
ment  of  the  de- 
claration. The 
Court  held  the 
plea  a  nullitj, 
and  gave,  leave 
to  the  Plaintitf 
to  sign  judg- 
ment.* 
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BwU^  additiABa  diooU  be  laade  •£  tMt  wteto  or  dbgiatt  fv 
nryiteijr^  and  of  tto  tbinia  ov  kamtoU  or  |dacea  oad  ooonliei 
of  tlio  ▼Udi  Ihojr  vor^  or  bo»  or  ift  vlMok  tbay  bo  or  woo 
Ooovoroml;  ood  i£  by  pfOooM  apoo  Uib  aud  otigiaal  vtili^  ifH 
peals^  or  iadHAiaoQjl^  iatfM^wUdt  tb^Mid  additmi  he  oadtp 
tad»  any  odagarioi  bo  pronoaaM^^  Aat  4ey  be  loM^  fins' 
Uatewaad  boUeafimonr;  o«A  tbol  holoie  tia ud^pariea ]iiop» 
noiiaeod*  the  aaid  wnla  9tA  indidiimto  ilal  b»  ahaiai  by  the 
noeptkai  of  the  party  whoie  ia  tfie  saaia  tte  oaai  addldaaa  ha 
omitted :  Wheref qtow  iaaanwrii  oa  hi  tho  aoBKa  of  huai  Ibe  and 
Simtom  additiQn  la  not  aho^o  auido  of  hi»  estale  or  dogfoa  or 
mystery*  ho  Uib  said  Simmn  piagrs  jadgnae*  of  Urn  taU  daebb 
rator,  and  that  the  laaie  be  qiawhafV  fas.  A  lale  asn  Imamg 
bi^ea  obtniaadi  oiflias  oa  the  Oofeadaal  ia  shev  oaaaa^y  the 
Phaatiff  abodd  aot  ha  at  lttiei<7  to  siga  jadgmeaA  aa  for^vaaft 
of  a  plea, 

ff fV/iamt  Seijt  nov  shrMd  fanM  Itnaatheadavtlad&at 
the  1  £f»{ke*5.  is  still  in  force,  for  there  are  many  pleas  framed 
iipon  that  statute  to  bo  found  in  Saiiall^  Cliffy  and  JUHjf,  tiL 
Abatement.  So  in  Dennett  y.  Purcell,  2  Ld.  Rmfm^  M9.|  it  was 
held  by  Holt  Ch.  J.  that  upon  original  where  process  of  out-^ 
lawry  lies,  the  addition  must  be  given  because  required  by  the 
Stat,  of  H.  6.  A  plea  therefore  which  is  founded  gn  that  statute 
cannot  be  treated  as  a  nullity.  If  it  be  said  that  the  only  way 
by'wiaoh  the  Pcfendaal  Qaa  tahe  adyantage  of  the  want  of  ad- 
ditiba  is  by  pleading  in  ahatemoiit  aa  for  a  variaaoe  behpean  the 
^t  and  the  dadafatioiii^  it  nay  ha  obaerred  that  the  prOf 
saaiption  ia»  that  the  doolaiatioa  dooa  not  ^ary  froai  the  writ 
till  the  ooatnufy  it  shewn.  Sari  of  Banbtay  t.  Wood,  1  SaU^Sik 
If  so,  the  writ  in  this  case  mu/it  be  preaiuMd  to  be  dofeotiTe^ 
bocaase  the  deolaratioa  is  defootive,  and  being  ia  the  CoHuaon 
Pleaa  la  pooessari^  founded  oa  auoiigiaal^  and  thcroteewithki 
(benaeIaiddowiibyiio/lCh.J.  In  fl  JM/.  ii.  SQIk,  JoMam's 
eaaop  C.  J.  Oaftt,  io  argaiag  apooi  the  aeaeaaify  of  as  addi- 
tMw  in  aa  iadietmoot,  cowparaa  it  to  a  deoIanUbn>  ia  whioh  he 
takes  it  for  granted  that  aa  addition  ia  aaeesiary.  Whether 
this  plea  be  good  or  bad,  the  Court  witt  aot  take  npoa  theaiv- 
aelYoa  to  treat  H  aa  a  nullity » bocauaa  that  aiodo  will  deprive  the 
Defendant  of  hia  writ  of  error  upon  the  point  on  which  the 
Court  decide ;  if  the  Plaintiff  choose  to  sign  judgment  a3  for 
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want  of  a  plea,  he  will  do  it  at  his  peril,  bat  the  Court  will  not       180& 
sanction  that  measure  by  acceding  to  this  application.     Indeed  - 

in  She/ljf  y.  If  right,  Bama,  888.,  a  similar  application  was  re-  Md  AmiIm* 
fused,  the  Court  obsenring  that  the  Plaintiff  might  demur  if  he 
thought  fit.  It  has  also  been  objected,  that  this  plea  should 
haye  been  verified  by  affidavit,  and  that  was  one  of  the  grounds 
upon  which  this  application  was  made  to  the  Court.  But  the 
statute  otAnne  {a\  which  requires  an  affidavit  of  matters  pleaded 
in  abatemeilt,  extends  only  to  such  matters  as  are  di^on  the 
record,  and  not  to  such  matters  as  will  appear  to  the  Court 
upon  inspection  of  their  own  proceedings.     Hughes  v.  Alvaret, 

2  Ld.  Raym.  1409^  (The  Court  agreed  to  this,  and  expressed 
their  opinion  that  no  affidavit  was  necessary  in  this  case.] 

Bayley  Serjt.  in  support  of  the  rule<  The  statute  of  additions 
only  requires  that  the  Defendant's  addition  shall  be  inserted  in 
the  writ,  whereas  the  plea  now  before  the  Court  prays  judg- 
ment, because  the  addition  of  the  Defendant  is  not  inserted  in 
the  declaration.  The  only  object  of  the  plea  is  to  delay  the 
Plaintiff,  and  if  sanctioned  by  the  Court  may  be  pleaded  to 
every  declaration  now  in  the  office;  for  it  has  not  been  the 
custom  to  introduce  the  Defendant's  addition  into  the  declara- 
tion of  late  years,  though  formerly  it  was  done.  The  Court 
however  will  not  hold  the  objection  valid  without  production  of 
the  writ.  Indeed,  in  a  case  where  a  declaration  began  **  A.  Bl 
was  attached  to  answer,"  instead  of  **  summoned  to  answer," 
And  the  Defendant  demurred  on  that  ground,  the  Court  of 
Swing's  Bench  said  they  would  not  act  upon  the  recital  in  the 
declaration,  but  would  presume  that  the  proper  process  was 
used,  till  the  Writ  was  produced  and  demonstrated  the  contrary* 
In  answer  to  the  observation,  that  by  acceding  to  this  application 
the  Court  will  deprive  the  Defendant  of  his  writ  of  error,  it  is  to 
be  recollected  that  the  same  consequence  ensues  in  every  case 
where  judgment  is  signed  as  for  want  of  a  plea,  on  the  ground 
of  the  plea  being  a  nullity.  Now  there  are  many  cases  in  which 
the  Court  have  granted  similar  applications;  as  in  Cave  V.  Jaron, 

3  fVils.  83.,  where  a  plea  of  judgment  recovered  was  set  aside 
because  pleaded  after  the  Defendant  had  entered  into  terms  to 
plead  issuably.  And  the  same  has  been  done  in  the  King's  Bench 
with  respect  to  a  plea  of  the  statute  of  limitations  at  the  time 

{a)  ilttn«c.  16. «.  11. 

when 
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wben  that  plea  was  held  not  to  be  an  issuable  plea.  [Chancre  J. 
Can  you  cite  any  instance  in  which  it  has  been  done,  unless 
where  the  party  pleading  the  insu£Sicient  plea  has  been  under 
terms?  The  defect  in  this  plea  is  substantial*  and  the  proper 
mode  of  taking  advantage  of  that  defect  is  to  demur.]  In 
Murray  t.  Hubbart,  ante,  vol.  I.  p.  645.,  a  plea  in  abatementr 
stating  a  variance  between  the  process  and  the  declaration,  was 
treated  as  a  nullity,  and  judgment  signed  accordingly ;  and  yet 
in  that  case  the  Defendant  was  not  under  terms. 

Williams  in  reply  observed,  that  in  Murray  v.  Hubbert  the 
Court  refused  to  sanction  an  application  for  setting  aside  the 
plea  as  a  nullity,  but  put  the  Defendant  to  sign  judgment  at 
his  peril. 

Cur.  adv.  vali. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanx^by  Ch.  J.    As  this  case  has  been  aigued  upon 
the  motion  now  before  the  Court,  We  do  not  think  it  right  to 
withhold  our  judgment  at  present  until  the  Plaintiff  shall  have 
done  that  which  he  now  seeks  our  leave  to  do,  though  perhaps  it 
would  have  been  the  more  regular  mode  of  proceeding  for  him 
to  have  signed  judgment  as  for  want  of  a  plea  without  any  ap- 
plication to  the  Court,  and  thus  have  put  the  Defendant  to  moye 
to  have  that  judgment  set  aside.    The  plea  in  this  case,  after 
stating  the  statute  of  additions,  prays  that  the  declaration  may 
be  quashed.    I  have  not  found  a  single  case  in  which  it  has  been 
held  necessary  to  insert  an  addition  in  the  declaration.    Tha 
writ  and  declaration  ought  to  agree,  and  formerly  if  there  was 
any  essential  variance  between  them,  advantage  might  have 
been  taken  of  that  circumstance.   It  remains  to  bo  proved  how* 
ever  that  any  repugnance  exists  in  the  present  case.    It  never 
has  been  the  practice  for  many  years  to  insert  an  addition  in 
declarations  in  this  Court,  and  the  question  now  is.  Whether 
.the  plea  which  has  been  put  in  can  be  received  ?  That  question 
appears  to  me  to  have  been  decided  by  the  case  of  Murray  r. 
Hubbart.    There  an  application  being  made  to  the  Court  for 
leave  to  treat  a  plea  in  abatement  as  a  nullity,  the  Court  refused 
to  make  any  rule  in  that  stage  of  the  proceedings,  but  judgment 
having  been  signed  as  for  want  of  a  plea,  the  question  came 
before  the  Court,  and  was  decided  upon  grounds  which  are  ex- 
tremely q>plicable  to  the  present  case.  Lord  Ch.  J.  Et/re  tl^ere 

j^says. 
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says,  fhat  **  bo  long  as  it  is  the  practiee  of  the  Court  to  issue 
the  mesne  process  first,  and  to  allow  an  original  to  be  sued  out 
afterwards,  if  necessary  to  substantiate  the  proceedings,,  no  ad« 
vantage  can  be  tak^  after  appeaximce  of  a  nMsnomer  in  the 
mesne  process."  In  that  case  the  plea  assumed,  that  the 
origpinal  writ  had  misnamed  the  Defendant,  because  the  decla- 
ration recited  that  he  was  arrested  by  a  different  name  from  that 
by  which  he  was  declared  against.  It  has  long  been  the  prac* 
tioe  not  to  grant  oyer  of  original  writs;  and  though  perhaps 
such  refusal  may  be  considered  in  the  first  instance  to  have 
been  a  strong  measure,  yet  it  was  the  necessary  consequence 
of  assuming  a  jurisdiction  without  originaL  From  that  mo- 
ment it  became  necessary  to  treat  all  pleas  of  this  sort  as  abso- 
lute nullities,  otherwise  the  fiction  under  which  the  Court 
assumed  its  jurisdiction  would  have  been  turned  into  a  mere 
engine  of  delay.  When  courts  adopt  a  fiction  they  must  ne- 
cessarily support  it.  The  Court  of  King's  Bench  wopld  not 
allow  a  party  to  say  that  he  was  not  in  the  custody  of  the  mar- 
shal, nor  the  Court  of  Exchequer  that  he  was  not  the  King's 
debtor.  B^fflis  doctrine  no  right  is  taken. away  from  the  sub- 
ject, nor  is  he  proceeded  against  in  any  way  injurious  to  him- 
self. If  such  a  plea  were  to  be  allowed,  the  Master  of  the  Rolls 
would  issue  a  new  writ  agreeable  to  the  declaratioa.  If  the 
Court  think  itself  at  liberty  to  proceed  without  an  original,  it 
will  never  permit  a  mode  of  proceeding  to  be  adopted  which 
will  have  the  effect  of  compelling  the  Plaintiff  to  sue  out  that 
original  which  the  Court  feels  itself  justified  in  acting  without. 
We  think  therefore  that  as  the  plea  amounts  to  a  mere  nullity, 
the  Plaintiff  is  at  liberty  to  sign  judgment  for  want  of  a  jiesu 

'Bale  absolute. 


1808. 


Obat 

And  Another 

SiDM  srr. 


DanN  V.SpURRIEIL     .         ,  y    M^^^/'  J 

se  was  sent  by  the  Lord  Chancellor  for  Ae  ^^ 
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T^HE  following  case  was  sent  by  the  Lord  Chancellor  for  Ae  If  »lM»e  b« 

opinion  of  this  Court :  fJJ^r  f i  y^^ 

The  Defendant  on  the  14th  October  1791  entered  into  the  |^e  lessee  hu 

following  agreement  with  one  fVilliam  Atkimon :  whichofthe 

"  London,  14th  October  1791.  Jj^r«  P*™^? 

*'  Memorandum.  I  William  Atkinson  of  Saint  Olaves,  South-  detennioe.* 
wark,  have  thisda^  agreed  to  take  on  lease  of  John  Spurrier  the 

*  Vide  S.  C.  post,  444.  for  the  Judgment.    And  see  also  Doe  y.  Dixon,  9  East,  15. 
Doe  d.  Pitcher  v.  Dowfpan,  1  TaQitt.  5&S.     • 

dwelling- 
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IflOS.      direUiag-kooie  and  premiies  now  oociqrfed  by  him  in  Old  Brpad^ 
9treett  tog«Clier  with  a  bed-room  now  in  the  poMeesion  of  Mr. 
Amory,  aad  whioh  bed-mom  is  o^er  the  one  now  need  by  Am 
i^»uB«isB.     Mdd  John  Spurrier  himself,  to  held  for  7,  14,  or  21  yean,  at 
the  yearly  rent  of  one  hundred  and  fifty  pounds,  pajnsble  half 
jeariy,  inelndin;  all  taxes  which  are  to  be  paid  by  th#  aaid 
John  Spurrier,  the  term  and  rent  to  commenoe  from  CkrieimmM 
next,  (he  usual  fixtures,  carpets,  and  floor-doths  fitted  to  the 
iloori,  to  be  taken  and  paid  for  at  a  Ihir  Taluatioii  by  the  aaid 
WiUiam  Atkhwm.    An  outside  door  to  be  put  to  die  kiteken 
.entranee  of  the  house  at  (he  expenoe  of  the  said  JsiAn  Spurrierl* 
And  on  the  baek  of  flie  smd  agreement  is  tlie  following  meme- 
raadum :  ''  I  agree  to  let  the  preanses  mendoned  on  tiie 
otiier  side  hereof  open  (he  terms  and  conditioiis  espreaaea 
tfieran.    Jijhn  Spurrier.^    The  said  WilKam  Atkimon  accord- 
ingly took  possession  of  the  premises,  and  afterwards  diqiosed  of 
his  interest  titerein  to  the  Plainttff  Richard  Dawn,  who  foA 
possession  thereof  and  pdd  the  rent. 

The  Defendant,  on  the 20th  day  of  Jiwe1798^dtdy  gaye  nor 
^ice  to  tiie  PhuntifF  to  quit  Hie  premises  at  ChrUima$  ^^n  next, 
which  he  refused  to  do,  aliegmg  that  the  Defendant  had  no 
right  to  determine  the  agreement  at  the  expiration  of  the 
first  seven  years,  but  that  the  tenant  only  had  that  right ;  in 
consequence  of  which  the  Defendant,  in  Hilary  Term  1799, 
duly  commenced  an  action  of  ejectment  in  the  Court  of  Kioygf s 
fiench^  in  order  to  obtain  possession  of  the  said  premises ;  upon 
which  the  Plaintifi*  and  the  said  fritliam  Athlnsov,  in  Wlary 
Term  1799,  filed  a  bill  in  the  High  Court  of  Chancery  i^g;^nst 
the  smd  Defeiylant  for  a  specific  performance  of  the  said  agree- 
ment, and  that  the  Defendant  might  be  compelled  to  execute  a 
lease  of  the  premises  to  them  er  aae  of  them  for  21  years.  The 
question  for  the  opinion  of  the  Court  was.  Whether  upon  the 
legal  construction  of  the  said  agreement  the  Defendant  had  a 
light  to  detcrmuie  the  term  of  ^l  years,  thereby  agreed  to  he 
granted  at  the  end  of  the  first  seven  years  ? 

Shepherd  Seijt.  for  the  Plaintiff.  The  'question  to  be  eott- 
sidered  in  this  case  is  preoisdy  thesame  as  if  a  lease  had  actually 
been  granted,  and  therefore  it  will  be  for  the  Court  to  decide. 
Whether,  if  a  lease  had  been  granted  forj  21  years,  determin- 
aWe  alt  the  end  of  seven  or  14  years,  such  fease  would  have  been 
determinable  at  the  option  either  of  ibe  Jessor  or  lessee,  or  of 
the  lessee  only  ?  In  Goodrighi^.  Ha/ly.  RicAmd$9H,  9  T.  J8.488. 

(he 
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ite€«urt^KH«^  BenoiiJMndettlMtAleBBe  farHm^tu^ 
or  tiine  femes,  vw  «  lease  inr  mne  jresBs,  -deteniiDiJile  at  ilM 
8d  or  Cth  year  at  lke^>|»tmi  af  aidier  party.  Ikuaag  the  ai|pB^ 
meat  a^oaae  o{Fer,gii»mw,Gm-ni$kwBM€i/M^  as  Jiavia(lieaa 
dtecUbod  li^  JMd  i^mtfieU.  ftadl  hi  wUeh.  it  was  aappasfi  4a 
Vaw  4ieea  idoobted  hy  kim  wbeter  a  kasa  ibraaveiu  14,  ar2l 
yiearsv  was  not  iraid  frr«ttO(rtaiat|r  after  tbe  aattn  yoasa.  JBiA 
tiwt  ivtts  « inisteka ;  aiid  indeed  4lMn«h  dw  <^^ 
d.  Ho//  T.  Jliakiri&aa  iiiti«atfd4tot  4fe  laasa  wai  datafinbttila 
alike  af  liaa  ef  eitfiar  )»arty  «t  ftk  ead  af  4ha  ad  ar  6tli  yaar, 
yial  At  is  ahaBrpaUe  tfiat  aay  apkiu  t>a  ihoi  pmt  otaa  eKtnk 
jndioal,  sfor  ibe  4^%  fomt  io  ^i^aile  an4,  WJbetbcr  Uie  Itaaa 
ivaa  BDt  *void  £Mr  iMra  than  three  yoars?  It  as 'Spen,  thaseibn^ 
CvsiieitD  aoBtaad  thai  tfas  apecMSDneaaa  isilatsraBiiaUs(at 
tbecq[^eDofthalep8eat)aly;andsadesdaf  tbaiis  wmkikibtm^ 
straction  put  upon  it  the  prMisian  vBI  be  adially  augalia7, 
inasmaeh  as  tke  lessor,  to  whom  such  an  option  is  supposed  to 
be  resanrad,  is  in  aa  iiettar  conditiea  wsth  thaa  wilkoi*  it, 
because  he  may  ahrays  veaew  if  ha  fleasea.  ftRsidfa,  anch 
aNirds  as  these  are  is  te  ^aaaatiMd  ■nst  fat  oan^ly  im  lk» 
fOttttee,  ladeed  the  |>hun  taAent  <af  .the  laravbian  is  fita 
asoraga  the  lessee  to  cxfpead  onaaa  arasiey  ^km  <tlie  firi 
tkaa  h»  would  otherwise  <ia«  IC  dMsrefioro,  tlie  sdteat  af  <be 
partiaB  •can  be  fairiy  «alleeted»  4imt  aitent  atast  yreml;  and  if 
ae  intaat  4feia  be  -paUorted»  than  die  lease  mast  ibe  •aDostrued 
asost  airaagly  agaiast  Aa  Icsssr* 

Hegwood  SerjL  aoaAr^  This  foeitioa noses  nataaafcaa^ 
ImtanaaagveementforaJaasa^  ladeed  if  ituraaein  Jiam  at 
lease,  atfll  the  ^nesiioB  waidd  'Ocoar,  ia  whom  the  option  ^df 
detefaMSii^  tiidt  ieasa  ss  vested  ?  In  amswer  ta  the  ohasraaiiaa, 
ttiat  the  agtaeaaeat  as  Ac  Jbe  aaasfarued  aaorft  aiaoagly  againat  ihe 
JDefendaat  acoordiag  te  ibe  «oonitBOB  rale  adopted  aa  caaes  nt 
Ipnotor  aad  grantee,  it  is  #o  be  scmeaibaaed*  ihat  tba  {>aiity 
iQiplyM^  the  agfOcaaDnt  as  the  Pleintifl^  and  that  the  andeiw 
tdd^g  heiBQg  eaaipletaly  amtod,  <lhe  aaalogy  does  oat  ^nst.' 
It  has  been  contaaded  that  anless  the  optian  of  datanaimiig 
ar  oaatinaiag  the  lease  he  igiven  io  the  kaaee  aokly  tha  provi^ 
aiaamll  he  nugatory^  bat  that  aaode  of  laasoviiigis^acry&l- 
j&cioo^  for  at  bH  'oveals  k,  saras  the  tvodile  and  espenoe  nf  m 
senewaL  where  both  iparties  are  ondiaed  to  aanew^  SenaneiaB 
at wiU are detenniaable  ittMia  oftion af  either  fnrlj;  n0w4a 
apecifis  -df  lease  aader  4B0Osidasatiaaaf  flie  CSaoBt  is.tiBiaied  on 
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1808.      cm  analogy  to  that  species  of  holding,  for  though  botii  parties 
-  are  bound  by  their  agreement  np  to  a  certain  pmod»  yet 

Damn        •when  that  period  arrives  each  may  exercise  his  will  whether  the 

Spvrribk.     relation  of  landlord  and  tenant  shall  continae  any  longer,  with 

*L  ^^  ]    this  restriction  only,  that  if  they  choose  it  should  continne,  it 

must  then  continue  for  another  definite  period.    The  case  of 

Goodright  d.  Hall  y.  Richardson,  though  subject  to  the  obaerra- 

tion  which  has  been  made  upon  it,  b  neyertheless  a  very  strong 

'authority  in  favour  of  the  Defendant,  for  Lord  Kemijfom  says, 

**  it  was  not  intended  that  this  lease  should  take  effect  for  three 

years  at  ail  events,  and  that  it  should  be  in  the  election  of  either 

of  the  partieis  to  put  an  end  to  it  at  tiiat  time  or  at  the  end 

of  six  years,  giving  reasonable  notice  to  the  other.     It  is  like 

a  lease  for  a  year,  and  so  from  year  to  year,  where  if  the  lessee 

wish  to  determine  it  at  the  end  of  the  year,  he  must  give  rea* 

sonable  notice  to  the  other  party." 

Cur.  adv.  vuli. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanlby  CL  J.  This  question  turns  upon  ^e  legal 
construction  of  the  agreement  stated  in  the  case.  It  is  to  be  ob- 
served, that  the  agreement  is  not  an  offer  on  the  part  of  the 
lessee  to  take  a  lease  for  seven  or  a  lease  for  14,  or  a  lease  for 
21  years,  but  it  is  an  offer  to  take  a  lease  with  an  habendum, 
as  stated  by.  the  lessee  in  his  proposals,  viz.  to  hold  for  seven, 
14,  or  21  years.  The  lessor  having  assented  to  let  the  pre- 
mises upon  the  terms  and  conditions  proposed;  it  must  now  be 
taken  as  if  a  lease  had  been  actually  granted  containing  such 
AU  habendum  as  tiiat  stated  in  the  proposids.  It  is  for  us,  there* 
ibre,  to  determine  what  is  the  legal  construction  of  such  an 
habendum  in  a  lease.  It  has  been  contended  that  whei«  the 
terms  are  not  defined,  either  positively  or  by  any  circumstance, 
but  an  alternative  is  stated  which  cannot  be  made  certain  witii- 
out  the  option  of  one  of  the  parties,  the  lease  b  determinable 
at  the  option  of  either. '  There  seems  to  be  great  authority  for 
such  a  proposition,  for  undoubtedly  Lord  Kenyon  and  Mr.  Justice 
Butter  both  intimate  in  the  case  of  Goodright  d.  Richardson  v. 
Hall 9  that  the  option  would  be  in  either  party.  But  it  must  not 
be  forgotten  (for  I  wish  it  to  be  understood  that  had  the  judgment 
of  the  Court  in  that  case  proceeded  upon  the  point  alluded  so,  it 
would  probably  have  guided  our  judgment  in  the  construction 
of  such  doubtftil  words  as  those  which  occur  in  this  case)  that 
Lord  KenyoHBxA  Mr.  Justice  BuUer  only  threw  out  their  opinion 
obiter ;  bad  it  been  otherwise,  there  are  no  authorities,  particularly 

diat 
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that  of  Lord  Kenyan,  updn  a  point  of  law  arising  out  of  real  1808. 
property,  to  which  I  should  be  more  disposed  to  defer.  The  ■ 
lease  in  that  case  was  for  three,  six,  or  nine  years,  determinable  ^^*' 
in  the  years  1788,  1791,  and  1784,  and  the  construction  put  SruBRirju 
upon  that  lease  was,  that  it  gave  an  option  to  either  party, 
but  that  such  option  must  be  exercised  with  reasonable  notice 
previous  to  the  expiration  of  any  of  the  terms ;  and  as  reason- 
able notice  had  not  been  given,  the  Court  held  that  the  lease 
was  not  determined.  With  respect  to  the  case  of  Fergiuon  v« 
Cornish,  there  referred  to,  it  is  surprising  that  any  doubt  should 
have  arisen ;  and  indeed  it  does  not  appear  that  any  doabt  was 
entertained  by  the  Court.  A  lease  having  been  granted  for 
seven,  14,  or  21  years,  and  an  action  of  covenant  having  been 
brought  against  the  lessee  during  the  first  seven  years,  it  was 
contended  by  the  lessee  that  it  was  no  lease  at  all,  according  to 
the  old  doctrine,  that  a  lease  uncertain  in  its  conmiencement  or 
duration  was  void.  Lord  Man^eld  held*  that  at  all  events  it 
was  a  good  lease  for  seven  years.  These  two  cases  decide 
nothing  with  respect  to  the  point  now  before  the  Court.  It  re* 
mains  therefore  for  us  to  consider,  notwithstanding  the  opinions 
thrown  out  in  these  cases.  Whether,  according  to  the  construc- 
tion which  deeds  between  l^sor  and  lessee  have  received,  the 
power  of  determining  the  lease  in  this  case  must  not  be  confined 
to  the  lessee?  Much  is  to  be  found  in  the  books  relative  to  the 
construction  of  d^ds  which  contain  covenants  in  the  alterna- 
tive ;  from  all  of  which  the  rule  appears  to  be  perfectly  clear, 
that  if  a  doubt  arise  as  to  the  construction  of  a  lease  between 
lessor  and  lessee,  the  lease  must  be  construed  most  beneficially 
for  the  latter.  It  is  laid  down  in  the  books,  that  if  a  man  cove- 
nant to  do  one  of  two  things,  and  he  does  either,  the  covenant 
is  not  br(Aen.  Thus  in  1  Roll.  Jbr.  tit.  Condition,  (Y)  pL  3. 
Jo.  446.,  it  is  said  that  if  a  condition  be  that  the  obligor  shdl  en- 
feoff a  man  of  lands  in  D^  or  S.  upon  request,  the  obligor  has  his 
.  election  of  which  of  the  two  he  shall  enfeoff  him.  So  in  pL  4.  it 
is  laid  down  that  if  the  condition  be  that  the  obligor  shall  pay 
20A  or  a  pint  of  wine  upon  request,  he  has  his  election.  This 
election,  however,  is  said  to  depend  upon  which  of  the  two 
parties  to  the  contract  is  to  do  the  first  act.  Therefore,  if  a  man 
make  a  grant  in  the  alternative,  and  the  gprantee  enter  into 
possession,  the  grantor  is  no'  longer  at  liberty  to  exercise  an 
option.  So.if  il.  says  to  B.,  1  grant  you  a  horse  out  of  my 
stable,  he  puts  it  in  the  power  of  B,  to  take  what  horse  he  shall 
VOL.  HI.  D  D  think 
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1808.      think  proper.    In  the  Bisfaop  BailCn  ca«e»  6  Co.  85.  6.,  it  was 
■    '  resolved,  that  the  ooMtruction  of  law  as  to  the  oomiefliceiiieiit 

*  ^v^^       ^^  leases  should  be  taken  strongest  against  the  lessot*,  asid  most 
SpuRRii*.    beneficially  for  the  lessee.     Another  strong  atithority  to  this 
effect  is  Sir  Rowland  Heywoods  capse,  2  Co»  85.  o.,  irhere  Otte 
having  demised,  granted,  bargained,  and  sold  oertein  latida,  and 
the  qnestion  being.  Whether  the  grantee  shonM*  take  by  d^Bise 
or  by  bargain  and  sale  ?  it  was  held  that  the  grantee  had  his 
election.     In  i)yer,  281  6.  the  Court  of  Common  Pleas  held 
that  where  a  lease  of  premises,  which  had  been  g^ranted  for 
31  years,  was  granted  to  a  new  lessee,  a  die  confeciionh  pntsen- 
tium  termino  pr€tdicto  finito  usque  adfinem  termini  31  etnftorum 
tunc  immediate  iequeutitim,  that  the  term  should  c^munenee  in 
possession  from  the  end  of  the  former  term,  and  not  from  the 
making  of  the  deed,  and  the  reason  which  they  give  for  the 
opinion  is,  that  every  grant  shall  be  expounded  most  favourably 
for  the  grantee,  and  if  the  lease  were  to  coititnenpoe  from  die 
making  of  the  deed,  the  lessee  would  only  have  four  yeara*.  '  It 
is  true  that  Brown  doubted  upon  this  point,  and  that  the  Court 
of  King's  Bench  came  to  a  different  decision.  But  although  the 
Court  of  King's  Bench  might  not  think  proper  to  go  so  fhr  in 
favour  of  the  lessee  as  the  Court  of  Common  Pleas  did,  yet  it 
does  not  follow  that  they  were  disposed  to  deny  the  rule  of  con- 
struing leases  favourably  for  the  lessee ;  for  where  two  peitods  are 
mentioned  in  a  deed,  from  which  the  commencement  of  a  lease 
is  to  take  place,  the  legal  construction  is,  that  it  shall  commence 
from  which  of  the  two  periods  shall  first  happen ;  and  so  it  waa 
determined  in  Dyer,  312.  b.  in  marg.    This  principle  of  expo^ 
sition  is  sound ;  but  it  is  not  applicable  to  this  case>  which  does 
not  depend  upon  the  priority  of  different  periods,  but  upon  the 
questioD,  in  whom  the  option  of  deciding  upon  the  alternative 
is  vested  ?    The  lease  agreed  for  in  the  present  case  was  seveo, 
14,  or  21  years.    An  option,  therefore,  was  certainly  intended. 
If  then  the  principle  be  jttet,  that  a  lease  is  to  be  construed  most 
favourably  for  the  lessee,  why  are  we  to  determine  in  this  in* 
stance  that  the  option  is  in  the  lessor  ?  .  If  indeed  a  provision  had 
been  inserted  that  the  lease  should  be  determinable  at  (he  option 
of  eitber  party,  the  lessor  would  have  been  entitled  to  take 
advantage  of  it ;  but  where  no  such  proviso  is  inserted,  the  true 
construction  seems  to  be  that  the  lessee  is  entitled,  at  his  <^tion, 
to  take  that  term  which  is  most  beneficid  to  himself.   Notwith- 
standing, therefore,  the  opinions  which  have  been  teferred  to 
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t»f  Lmt  Ktmj^f  aad  Mr«  Jli^fice  Bldler,  wef  tbuik  that  wfaeite  no 
<eutton  of  tin  ooitatrjr  ffiiBte  upon  Ike  srtject,  the  ptineiple  of 
^oBitnimif  deedft  between  hesor  and  lessee  reqnunes  ns  to  hold, 
that  where  a  grant  is  made  m  aa  ritemalive  which  eannot  be 
4lelerniiiied  hj  extrinsie  circafltttanoes,  Ae  option  n  left  in  tho 
lessee.  And  we  ahsdl  oertiff  aeeorcEkiglj.  There  it  a  oase  of 
Keble  ▼.  Hallj  LUt,  808.  976.^  which  betts  Tory  strongly  upon 
this  snhjeot.  In  that  ease,  a  lease  having  been  gianted  to  A. 
and  B.  for  forty  yean  if  they  jnd  ihaee  otfters,  orany  of  Ahem^ 
shoald  so  long  live;  a  second  lease  was  granted  '*  hubmdum  froaa 
the  adnriaistrsftiosi  {a\  which  sboold  he  in  the  year  1566,  or  from 
and  after  the  sanend^,  forfeitare,  ear  other  deteraiination  of  the 
said  lease  to  ^.  and  fi.  y'^and  some  of  the  pononi  for  wjbose  life 
the  first  lease  w«s  granted  having  smrvzved  the  year  ld68»  a 
qneistion  afoee  when  Ae  second  lease  ovght  to  commence*  The 
ease  indeed  does  not  appear  \Ff  the  report  to  hvire  been  finaUy 
determSned,  bnt  the  Court  stfoi^ly  indined  to  think  the  lessee 
ahoald  have  his  election,  becanse  that  constmction  ought  to^ 
adopted  which  is  most  fevonrabie  for  lessees. 

(«)  Tikis  jeeou  to  be  miaprlnted  io  Litu  fof  iVnnunciaiion. 
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BjEale  V.  Thompson. 

jSsvvpsiT  for  wages  doe  to  the  Plaintiff  as  a  marioef  on 
"  board  the  Isabella,  on  a  voyage  from  the  port  of  lA^ndon 
to  PeUnburghf  and  from-  Petersburg  back  to  Loiidon,  at  W. 
per  month.  The  dedaralion  alleged  the  safe  arrival  of  4he 
hahella  at  Petersburg,  and  her  return  from  thence  to  Lmtdun, 
*^  during  the  whole  of  which,  said  Toyage  the  Plaintiff  continued 
and  remained  in  and  on  1)0ard  the  said  ship,  in  the  service  of 
(he  said  Defendant  as  such  seaman  and  mariner  as  aforesaid.** 
There  were  also  counts  for  wages  as  a  seaman,  on  a  quantum 
meruit,  for  money  paid,  bid  out,  and  expended,  for  money  had 
and  received,  and  on  account'stated. 

The  canse  was  tried  before  Lord  Ahanley  Ch.  J*  at  the  West- 
minster  Sittings  after  last  Michaelmas  term,  when  the  following 

•  Vide  TkMtfum  ▼.  (hbame,  S  SUrk.  Ni.  Pri.  9S.  Thompmm  v.  Bowcntft,  4  EMt, 
Si,  47.    Beak  t.  Thompton,  Id.  54^.    Browne,  ATifcier,  7  TMirt.  3i9. 

D  D  2  special 


May  t3d, 

Qm.  whether 
the  crews  of 
the  BrkithI 
ships  detained 
ill  Rustia  under 
the  orders  of 
ihe  Ruitian ' 
GoYemment 
in  the  year 
1800  were  en- 
titled towagea 
for  the  time 
daring  which 
the  ships  were 
so  detained  ? 
Yes,  4  Soft, 
559.    Judg- 
ment in  this 
case  reversed 
In  B.  R.* 
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1808.       special  verdict  was  found.    The  Plaintiff,  a  Britiih  (a)  seaman, 

on  the  14th  day  of  July  1800,  executed  articles  to  serve  as  a 

®'*''*       seaman  in  a  British  ship  called  the  Isabella,  of  wMch  the  Defen- 
,Tno«»»ow.     dant  was  master,  at  the  wages  of  5/.  per  month,  on  a  voyage  from 
London  to  Peiersburgli,  and  from  thence  to  London,  aiid  that 
in  consideration  of  the  said  monthly  wages  the  Plaintiff  dioald 
and  would  perform  the  ahove  mentioned  voyage ;  and  the  De- 
fendant did   hire   the   plaintiff  for  the  said  voyage,  at  such 
monthly  wages,  to  be  paid  pursuant  to  the  laws  of  Great  Briiain ; 
and  the  Plaintiff  did  promise  and  oblige  himself  to  do  his  duty 
and  obey  the  lawful  commands  of  the  officers  on  board  the  swd 
ship  or  boats  thereunto  belonging  as  became  a  good  and  faith- 
ful seaman  and  mariner,  and  at  all  places  where  the  said  ship 
should  put  in  or  anchor  at  during  the  said  voyage  to  do  his  best 
endeavours  for  the  preservation  of  the  said  ship  and  cargo,  and 
not  to  neglect  or  refuse  doing  his  duty  by  day  or  night,  nor  go 
out  of  the  said  ship  on  board  any  other  vessel,  or  be  on  shore 
under  any  pretence  whatsoever  till  the  voyage  should  be  ended 
and  the  ship  discharged  of  her  cargo,  without  leave  first  ob- 
tained of  the  master,  captain,  or  commanding  officer  on  board ; 
and  in  default  thereof  it  was  agreed  that  he  should  be  liable  to 
the  penalties  mentioned  in  the  2  Geo.  2.  c.  86.  and  the  37  Geo.  3. 
c.  78. ;  and  further  that  24  hours'  absence  without  leave  should 
be  deemed  a  total  desertion,  and  render  the  Plaintiff  liable  to 
the  forfeitures  and  penalties  contained  in  the  acts  above  recited ; 
and  also  that  the  Plaintiff  should  not  demand  or  be  entitled  to 
his  wages,  or  any  part  thereof,  until   the  arrival  of  the  said 
ship  at  the  above  mentioned  port  of  discharge,  and.  her  cargo 
delivered ;  and  that  if  the  Plaintiff  should  well  and  truly  per- 
form the  above  mentioned  voyage  he  should  be  entitied  to  the 
wages  or  hire  that  should  become  due  to  him  pursuant  to  the 
said  articles.     The  Plaintiff  accordingly  sailed  on  board  the 
said  ship,  which  arrived  at  Petersburgh  on  or  about  the  18th 
day  of  October  in  the  same  year,  and  continued  there  in  pro- 
secution of  the  purpose  of  the  voyage  until  the  5th  day  of  No^ 
vember  following,  on  which  day  the  following  order  was  issued 
by  the  Russian  Government :  *'  Whereas  we  have  learned  that 
the  island  of  Malta,  lately  in  the  possession  of  the  Hercule,  has 

r  (a)  There  was  a  simil&r  speciaJ  ▼erdict  tiff  there  was  a  foreign  seaman.  Both 
Ibund  in  a  case  of  Johiuon  v.  Btodtrick,  special  verdicts  were  argued  and  decided 
.with  tills  only  difference,  that  the  Plain-     together. 

been 
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been  surrendered  to  the  English  troops ;  but  as  yet  it  is  nncertain        1803. 
whether  the  agreement  entered  into  on  the  30th  December  1798      —^..^ 
will  be  fulfilled*  according  to  which  this  island,  after  its  capture,       Bsals 
is  to  be  restored  to  the  order  of  Saint  John  of  Jerusalem^  of   Thom*'' 
which  His  Majesty  the  Emperor  of  all  the  RtusioM  is  Grand 
Master,  His  Imperial  Majesty  being  determined  to  defend  his 
rights,  has  been  pleased  to  conmiand  that  an  embargo  shall  be 
laid  on  all  English  ships  in  the  ports  of  his  empire  till  the  above- 
mentioned  convention  shall   be  fulfilled."     After  this  order 
guards  were  placed  along  the  shore  to  prevent  the  crews  from 
esci^ng  from  their  respective  ships  until  the  10th  of  the  same 
month  of  November ^  when  such  part  of  the  crew  of  each  ship  as 
were  British  subjects  were  taken  out  by  a  Russian  guard  and 
marched  into  the  interior  of  the  country,  and  the  foreign  sea- 
men, being  claimed  by  their  consub,  were  put  on  shore  and  set 
at  liberty.     On  the  18th  and  21st  days  of  the  said  month  of 
November^  the  following  proclamations  appeared  in  the  Peters- 
burgh  Court  Gazette :  "  The  crews  of  the  two  English  ships  in 
the  harbour  of  Narva,  on  the  arrival  of  a  military  force  to  put  - 
them  under  arrest,  in  consequence  of  the  embargo  laid  on  them, 
having  made  resistance,  fired  pistolsi  and  forced  a  Russian  sailor 
into  the  water,  and  afterwards  weighed  anchor  and  sailed  away ; 
His  Imperial  Majesty  has  been  pleased  to  order  that  the  remain- 
der of  the  vessels  in  that  harbour  shall  be  burned."    "  His  Im- 
perial Majesty  having  received  from  his  chamberlain  Stalinskoi 
at  Palermo,,  an  account  of  the  taking  of  Malta,  has  been  pleased 
to  direct  that  the  following  note  shall  be  transmitted  to  all  the 
Diplomatic  Corps  residing  at  his  court  by  the  Ministers  pre-, 
siding  in  the  College  for  Foreign  affairs,  Count  Rotoptskin  and 
the  Vice  Chancellor  Count  Panin : — His  Majesty  the  Emperor 
of  all  the  Russias  has  received  circumstantial  accounts'  respecting 
the  surrender  of  Malta,  by  which  it  is  actually  confirmed  that 
the  English  generals,  notwithstanding  the  repeated  remonstrances 
on  the  part  of  His  M^esty's  Ministers  at  Palermo,  as  well  as 
from  the  ministry  of  His  Sicilian  Majesty,  have  taken  possession 
of  Valetta,  and  of  the  island  of  Malta,  in  the  name  of  the  King 
of  Great  Britain,  and  have  hoisted  his  flag  only.    His  Imperial 
Majesty's  just  indignation  having  been  raised  by  this  violation 
of  good  confidence,  he  has  resolved  not  to  take  ofi*  the  embargo 
that  has  been  laid  on  all  English  vessels  in  the  Russian  ports  until  * 
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1808*  the  agreement  of.  the  coiiyeiition  eoaeliided  ia  1796  shaM  bare 
been  completely  carried  into  execatim/'  On  Hie  14tli  of  Janmary 
1801  Hb  Britannk  Mtges^  iiiCoanei  faraed  tkeibllowiii^  ovder  : 
TmMirMif.  **  Whereat  His  Majesty  has  received  adviee  Aat  a  large  mmnher 
of  Tesseb  belonging  to  His  Majesty's  sabjeots  have  bean  and  anr 
detained  in  the  ports  of  Rnsda,  and  that  the  Brtikh 
gating  the  same  hare  been  and  are  detained  «a  pi 
different  parts  of  Rvsiia,  and  also  thai  during  tiie 
of  these  proceedings  a  dangeroas  eonfedem^  of  m  hoalile  na- 
ture against  ttke  just  ri^ts  and  inleiett  of  Hia  Majeai^  nsd  kb 
dominions  has  been  entered  into  with  the  Comt  of  Stnmi  PeUr*" 
bargh  by  the  Conrts  of  Denmark  and  Sweden  weapectiw^ifr 
His  Majesty,  ifith  the  advice  of  his  Privy  CoimeB,  ktiieKeapeB 
pleased  to  order,  as  it  is  hereby  ovdered,  thail  n^  ships  ok 
belonging  to  any  of  hb  Majesty's  subjects  be  penaitted  to 
and  clear  ont  for  any  of  the  port»  of  Ruma,  Demmark,  or  SwadeM^ 
until  farther  order.  And  Hb  Majesty  b  further  pleased  to 
ordev,  that  a  general  embargo  cor  slop  be  made  of  idl  Bifsaba, 
Danhh,  and  Swedish  ships  and  vesseb  whatooever  now  vritbin  or 
which  hereafter  shall  come  into  any  of  the  potts,  haiboma^  or 
roads,  witfajn  the  united  kingdom  of  Greai  BHUum  ami  Jrdamd, 
together  with  aH  persons  andeffects  on  board  any  of  Ae  said  sIupB 
and  vessefff;  but  that  Die  utmost  care  be  tdsen  for  thepveserva* 
tionof  ail  and  erery  part  of  the  cargoes  on  board  aa^  of  the  said 
ships  and  vessels,  so  that  no  damage  or  emiwwalomeat  wliatever 
be  sustained ;  and  the  Right  Honorable  the  Lofda  CenuBiMipneci 
of  Hb  Majesty's  Treasury,  the  Loids  Conmrissienefa  of  the  Ad«> 
miralty,  and  flie  Lord  Warden  of  the  Cinque  Ports  are  to  give 
the  necessary  direction  herein  as  to  th^n  rsspectively  appertain." 
On  the  16th  of  January  1801  Hb  Briiamde  Majesty  in  ConncB 
issued  the  fblfowing  order:  **  Whereas  Hb  MaJMly  has  received 
advice  that  a  large  number  of  veasels  bekaging  to  Hb  Mifest/s 
subjects  have  been  and  are  detained  in  the  ports  of  Jtaaaa^  aad 
Ant  the  property  of  Hb  Mflgesty's  subjecta  in  Ryma  has^  by 
virtue  of  several  orders  and  decrees  of  the  Ruman  Govenunent, 
particularly  one  beaming  date  the  2Btb  at  Notemtet  last  Old  Stile^ 
(corresponding  with  the  10th  of  Deeeivder  KW&tfle,)  beeaseiasd 
andditected  to  be  applied  in  ^mlationof  the  priaci{dles  of  jastioe 
and  of  the  rights  of  the  several  persons  intesested  therein,  Hb 
Majesty,  with  the  advice  of  his  Privy  CSoanci),  b  theceapoa 

pleased 
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pleased  to  order,  as  it  is  hereby  ordered*  that  no  hills  dtawn       1808» 

aince  the  said  29tb  of  November  01d*StiIe  (oorrespopdi^g  with     

the  10th  of  December  N^w  Stiie^)  b;  or  on  behalf  of  any  persons  Bmilb 
being  anbjeots  of  or  residing  in  th^  dominions  of  the  Eniperor  Taoupsoy. 
of  Russia,  shall  be  accepted  o^r  paid  without  licence  f^om^one  of 
His  Majesty's  Principal  Secretaries  of  State  first  had  in  that 
behalf*  until  further  signification  of  His  Majesty*s  pleasmre,  or 
until  provision  shall  be  made  in  respect  thereof  by  act  of  parlia- 
ment ;  whereof  all  persons  concerned  are  to  take  notice*  and 
govern  themselves  accordingly."  The  captain  aiid  the  British 
crew  of  the  Isabella  remained  up  the  country  till  the  28th  of 
May  in  the  succeeding  year,  during  which  time  they  were  k^t 
within  certain  bounds^  and»  from  the  time  they  were  taken  from 
their  ships,  were  treated  in  other  respects  as  if  they  had.  been 
prisoners  of  war.  On  the  28th  of  May  in  the  succeeding  year, 
the  captain  an4  such  of  the  crew  as  had  been  marched  up  the 
country,  having  returned  on  hoard  the  ahip^  the  Plaintiff  joined 
them  and  proceeded  on  the  voyage  to  London.  The  ship  sailed 
to  PetersbHrgh  in  ballast,  to  bring  a  cargo  from  thence  to 
London,  and  was  to  be  paid  freight  for  that  cargo  by  the  tpn. 
The  Plaintiff  did  his  duty  as  a  seaman  on  board  the  ship 
during  the  said  voyage,  and  the  ship  received  the  same  freight 
as  if  she  had  not  been  detained,  and  no  more.  After  the  captain 
a|id  crew  returned  on  board  the  said  ship,  to  wit,  on  the  5th 
June  180!|.  O.  S.|  the  Rt^ssian  Government  issued  the  following 
order:  "  Quoique  Tintention  naiagnanii|ie  de  S.  M.  TEnipereuir 
de  toutes  les  Russies  de  rendre  pleine  et  eati^re  justice  aux  sujets 
Britanniqnes  qui  ont  essuye  des  pertes  pendant  les  troubles  qi|i 
out  altere  la  bonne  intelligence  entre  son  empire  et  la  Granie 
Britagne  spit  deja  constat^e  par  les  faits,  S.  M.  I.  ne  consultant 
que  sa  loyaut6  a  autQrisj6  encore  le  Plenipotjentiaire  80i;ssign^  ^ 
declarer  comme  II  declare  par  la  presente  :  Que  tons  les  pavires, 
les  marchandizes,  et  les  propriet^s  des  sujets  Briianniques,  qui 
avoient  6t6mis  en  sequestre  sous  le  dernier  regno  in  Russie,  seront 
non  seulement  fidelenient  restitu^s  aux  dits  sujets  Briianniques 
pu  k  leurs  commettans,  mais  qiie  pour  les  effets  qui  auroieat^t^ 
alien^s  d*une  maniore  quelconque,  et  qui  ne.  pourraient  plus 
ktxe  reudus  en  nature  il  s^ra  accord^  aux  proprietaires  un  equi- 
valent convenable  lequel  sera  determine  ulterienrement  d'apres 
les  regies  de  Y  equite.    En  foi  de  quoi  nous  plenipotentiaire  de 
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1803.       S.  H.  I.  de  tontes  les  Russies  ayoiu  8igii6  la  presente  declanUkm^ 

■        et  y  ayons  fait  apposer  le  sceau  de  nos  anaes.    Fait  k  St,  Pe- 

*■**'*       tenbourgle^JuinldOl.  (Sign6)  Le  Comte de  ParWu.**  TWs 

TnoMrtoy.    order  has  not  jet  been  carried  into  complete  effect,     ^o  new^ 

articles  were  entered  into  between  the  captain  and  crew.     The 

Plaintiff  has  received  all  his  wages  for  the  yoyi^e  acooTding  to 

the  articles,  except  for  the  time  the  captain  and  crew  were  so 

kept  out  of  the  said  ship. 

This  special  verdict  was  twice  argned ;  first  in  Hilary  terra 
1808,  by  Len»  Seijt.  for  the  Pluntiff,  and  BayUy  Seijt.  for  the 
Defendant,  and  now  in  this  term  by  Cockell  Seijt  for  the  foriBer, 
and  Manhall  Seijt.  for  the  latter. 

Jrgufnentsfor  the  Plaintiff.    The  only  grounds  upon  which 
it  can  be  contended  that  the  Plaintiff  ought  not  to  receive  wage? 
for  the  whole  time  mentioned  in  the  special  verdict  are,  tluit  the 
contract  for  wages  was  either  extinguished  or  suspended  by  what 
took  place  in  Rusria,    If  the  act  of  the  Russian  Govamment  is 
id  be  considered  as  an  embargo,  it  is  clear  that  the  contract  for 
wages  was  neither  extingpiished  nor  suspended.    The  case  of 
Hadlef  v.  Clarke^  T.  R,  259.  expressly  decides  that  an  embargo 
does  not  extinguish  a  contract ;  and  though  the  embargo  in  that 
case  lasted  two  years,  still  the  parties  were  held  liable  upon  the 
contract  at  the  expiration  of  that  period.     No  authority  is  to 
be  found  in  contradiction  of  the  law  laid  down  in  that  case.    It 
appears  also  from  Molloy,  b.  2.  c.  2.  s.  3.  that  freight  is  dae  and 
must  be  paid  notwithstaioding  an  embargo.    Now  if  freight  be 
due,  wages  must  also  be  due.  It  can  make  no  difference  that  the 
freight  was  ccmtracted  for  in  this  case  at  so  much  per  ton,  for  if 
the  voyage  were  put  an  end  to  in  a  case  where  the  freij^t  was 
payable  by  the  month,  all  right  to  freight  would  equally  be  ex- 
tinguished.   Lord  Kenyan,  in  Hadley  v.  Clarke,  when  speaking 
of  the  inconveniences  which  would  arise  from  holding  an  em- 
bargo to  amount  to  an  extinguishment  of  a  contract  on  a  charter 
party,  observes,  that  such  a  doctrine  would  also  have  the  effect 
of  putting  an  end  to  all  contracts  for  freight  and  for  wages. 
Nor  was  the  contract  for  wages  suspended ;  a  contract  entire  in  its 
nature  cannot  be  suspended  and  afterwards  revived  with  all  its  con- 
sequences and  incidents.  There  is  no  instance,  either  in  the  law  of 
England  or  in  the  law  maritime,  of  such  a  suspension.  In  Robert- 
son v.  Ewer,  1 1\  it.  127.  it  was  taken  for  granted  that  wages  were 
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clue  to  the  seamen  during  an  embargo ;  for  the  only  point  con-  1803. 
tested  in  that  case  was.  Whether  the  wages  gprowing  due  during 
that  period,  and  the  provisions  expended,  were  covered  by  an 
insurance  on  the  body  of  the  ship.  Though  the  seamen  during  Thompsok. 
their  detention  in  Russia  could  not  be  actively  employed,  they 
were  bound  to  wait  until  their  services  should  be  required ;  but 
if  the  embargo  be  held  to  suspend  the  contract,  that  suspension 
will  operate  to  divide  the  contract  and  create  an  interval  of  an 
uncertain  duration,  in  which  the  contract  may  be  said  to  be  dis- 
solved pro  hoc  victy  renewable  whenever  the  embargo  shall  cease. 
In  such  case,  are  the  seamen  at  liberty  to  enter  into  new  engage- 
znents,  and  yet  obliged  to  hold  themselves  in  readiness  at  a  ftiture 
period  to  fulfil  the  remainder  of  the  contract?  All  contracts 
for  seamen's  wages  are  regulated  by  the  2  Geo.  2.  c.  36.  The 
principal  object  of  that  statute  was  to  prevent  the  desertion  of 
seamen  in  foreign  parts,  and  to  compel  them  to  continue  on 
board  to  fulfil  their  contract  until  the  voyage  was  completed  or 
defeated  by  capture,  or  other  accident  of  that  kind.  Under  the 
3d  section  of  that  act  the  Plaintiff  in  this  case  would  have  been 
a  deserter,  and  have  forfeited  his  wages,  had  he  quitted  the  ship 
upon  the  embargo  being  laid  on  in  Russia.  If  a  ship  be  cap- 
tured, and  afterwards  recaptured,  the  contract  is  not  determined, 
but  tlie  entire  freight  is  due.  Molloif,  b.  2.  c.4.  s.  13.  The  next 
question  is.  Whether  the  act  of  the  Russian  Government  amount- 
ed to  any  thing  more  than  embargo  ?  An  embargo  is  a  tem- 
porary restraint,  adopted  for  a  particular  purpose.  The  ships, 
cargoes,  and  seamen,  are  all  taken  into  the  custody  of  the  power 
which  imposes  it.  But  the  degree  of  rigour  with  which  these 
circumstances  may  be  attended  in  any  particular  case  will  not 
alter  the  nature  of  the  act.  The  essence  of  an  embargo  is  that 
it  should  be  a  restraint  quousqne.  It  may  or  may  not  terminate 
in  hostility.  In  the  present  case  it  never  proceeded  beyond  an 
embargo,  for  restoration  was  made.  The  peculiarity  of  the  em- 
bargo in  question  was  the  hardship  imposed  upon  the  seamen. 
But  that  circumstance  ought  to  have  no  operation  upon  the  con- 
tract between  the  seamen  and  the  owner,  the  latter  of  whom  was 
not  affected  by  that  hardship.  Indeed  it  would  be  a  monstrous 
proposition  to  sanction  in  a  court  of  justice,  that  if  the  seamen 
are  treated  with  extreme  cruelty  during  the  continuance  of  an 
embargo  the  contract  between  them  and  their  owners  should  be 
extinguished ,  and  they  should  lose  their  wuges ;  bu  t  that  if  they  were 
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18Q3.       treated  with  humanity  they  should  be  entitled  to  recover  then. 
Nor  can  the  period  for  which  this  embargo  continaed  operate 

Bkalr       to  invalidate  the  contract,  since  it  was  of  no  less  duration  than 
TuoxPiON.    that  in  Had/ey  y.  Clarke.    And  it  is  to  be  observed,  that  the  act 
of  the  Russian  is  expressly  styled  an  embargo  in  the  edidt  of  cbe 
Emperor  himself;    It  is  not  necessary  to  entitle  a  seaman  to 
wages  that  he  should  personally  serve  on  board  the  ship,   pro- 
vided he  do  such  services  as  the  nature  of  the  case  will  admit  of; 
for  in  Chandler  v.  Grieves,  2  H.  BL  606.  in  uotis,  the  Plaintiff 
recovered  the  whole  of  his  wages,  though,  in  consequence  of  ill- 
ness, he  was  put  on  shore  at  Philadelphia.    What  is  to  be 
found  in  Valin  upon  this  subject  is  not  founded  upon  any  gene- 
ral rule  of  maritime  law,  but  upon  the  particular  ordinances  of 
France^  which  were  in  many  cases  made  for  the  purpose  of  sup- 
plying defects  in  the  general  law.    The  cases  of  the  British  and 
the  foreign  seamen  must  stand  upon  the  same  ground ;  for  al- 
though one  was  imprisoned  and  the  other  not,  and  consequently 
the  latter  had  the  actual  power  of  leaving  the  country  and  en- 
tering into  a  new  service,  yet  in  point  of  law  they  were  both 
equally  bound  to  wait  for  the  termination  of  the  embargo,  and 
resume  their  stations  on  board  the  ship  whenever  that  event 
should  take  place. 

j4rgumentsfor  the  Defendant.  The  seizure  stated  in  this  spe- 
cial verdict  amounts  to  a  capture ;  and  is  not  merely  an  embar- 
go. But  supposing  it  were  an  embargo,  still  the  Defendant  is 
not  entitled  to  wages  for  any  longer  period  than  while  be 
served  on  board.  The  term  *'  embargo'*  is  derived  from  a 
Spanish  word,  and  in  its  original  signification  imports  a  prolu- 
bition  of  egress  by  public  authority.  The  object  of  an  embargo 
is  either  to  prevent  the  ships  of  the  power  which  imposes  it  from 
falling  into  the  hands  of  an  enemy,  or  to  detain  the  ships  of  fo- 
reigners. But  an  embargo  operates  merely  by  way  of  restraint, 
and  the  master  and  crew  are  left  on  board.  The  former  retains 
the  entire  management  of  the  ship,  may  land  the  cargo,  dis- 
charge sailors,  and  do  any  act  but  leave  tiie  port  in  which  he  is 
confined.  In  the  present  case,  however,  the  ships  were  taken 
possession  of  by  an  armed  force,  and  were  not  merely  restrained 
by  the  hand  of  the  custom-house  intervening  in  a  civil  mode  to 
prevent  their  egress.  If  it  be  said  that  an  embargo  is  an  equi- 
vocal act,  and  must  be  determined  by  the  motive  which  gives  rise 
to  it,  it  may  be  observed,  that  the  motive  of  the  Court  of  Russia 
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can  only  be  ascertain^  by  its  acts ;  and  thosfe  acts  form  a  yery  1803. 
authentic  exposition  of  the  motives  under  which  the  first  posseis- 
sion  was  taken.  It  appears  that  the  crew  were  made  prisoners, 
treated  as  prisoners,  and  marched  up  the  country.  It  is  clear  Tiiomvmii. 
that  the  conduct  of  Russia  was  considered  by  the  Goyemment 
of  this  country  as  amounting  to  an  act  of  hostility;  fiNr  in  the 
King's  speech  of  the  2d  of  February  1801  it  is  stated  to  be  the 
commencement  of  a  project  by  the  three  Northern  Powers  **  to 
establish  a  new  code  of  maritime  law,  inconsistent  with  the  rights 
and  hostile  to  the  interests  of  this  country."  A  different  mode 
of  treatment  was  adopted  towards  British  subjects  from  that 
which  the  subjects  of  other  nations  experienced ;  which  clearly 
proyes  that  the  act  was  intended  as  a  measure  hostile  to  Crreat 
Britain,  AH  foreign  sailors  were  set  at  liberty,  and  the  British 
sailor,  if  he  could  have  escaped  Irom  his  confinement,  might 
have  entered  into  a  new  contract,  and  was  not  bound  to  wait  ti8 
the  restriction  should  be  taken  off,  that  being  an  event  wfaidi 
might  possibly  never  ha{q)eQ.  Considering  the  conduct  of 
Russia  then  as  an  act  of  hostility,  it  dissolved  the  relatiott  be- 
tween the  master  and  mariner,  and  either  determined  the  con- 
tract or  suspended  its  operation.  In  the  case  of  Curling  v. 
Long,  ante,  vol.  1 .  p.  867.  Lord  Ch.  Justice  Eyre  considered  a 
contract  for  freight  as  determined  by  a  capture,  though  the  ship 
were  afterwards  recaptured ;  and  it  appears  from  Chandler  v» 
Meade,  cited  2  Ld.  Raym.  1211,  that  if  a  ship  be  captured  and 
ransomed,  the  mariner  can  only  recover  his  wages  pro  rata,  if 
indeed  he  can  recover  at  all.  In  the  case  of  capture  and  ransom 
the  seamen's  wages  are  liable  to  contribute,  and  the  simie  seems 
to  be  the  case  upon  a  capture  and  recapture.  Jbbot  on  Mer- 
chant Ships  and  Seamen,  part  3.  c.  8.  s,  14.  and  part  4.  e.  3.  s,  2. 
Freight  is  due  for  the  use  of  die  ship,  and  wages  for  the  service 
of  the  mariners ;  but  if  the  ship  be  taken  by  force  out  of  the 
possession  of  the  owners,  and  the  seamen  are  thereby  prevented 
from  performing  any  service,  n^llier  freight  nor  wages  can  ac- 
crue. Supposing  the  detention,  however,  to  have  been  a  mere 
civil  embargo,  still  the  Plaintiffs  are  not  entitled  to  wages  dur- 
ing their  absence  from  the  ship.  Wages  are  the  reward  of  ser- 
vice, and  are  payable  for  no  longer  time  than  the  service  is  p^- 
formed.  It  is  laid  down  in  Pothier,  tit.  Contrat  de  Louage, 
No.  140.  that  if  a  person  hire  himself  to  a  master,  and  is  pre- 
vented from  performing  his  service  by  some  power  which  he  can- 
not 
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1803.       '^^  resist,  no  wages  are  due.    The  right  to  ws^es  exists  do 
longer  than  the  relation  of  master  and  mariner  subsists :  the  mo- 
ment that  is  dissolved  the  wages  cease,  and  whatever  puts  it  out 
TaoKPtoy.    of  the  power  of  the  mariner  to  perform  his  service  terminates 
that  relation.    Indeed  there  are  cases  where  the  sailor  does  not 
earn  wages  though  the  relation  of  master  and  mariner  subsist ; 
where  freight  is  earned,  wages  are  also  earned ;  but  where  the 
ship  earns  no  freight,  the  sailor  earns  no  wages.    Thus  in  the 
Marine  OrdinanceM,  tit.  De  C  Engagement  des  Matelots,  Va/in, 
tom.  1.  p.  688.  4to.  edit.  1766,  and  Pothier^  tit.  Louage  des  Ma- 
telots, No.  180.  it  is  stated  that  where  commerce  is  prohibited 
at  the  place  of  the  ship's  destination  before  the  commencement 
of  the  voyage,  the  seamen  shall  be  entitled  to  no  wages;  whe- 
ther hired  by  the  month  or  for  the  voyage,  he  shall  be  paid  only 
for  the  days  employed  in  fitting  out  the  ship.     If  this  prohibi- 
tion happen  during  the  voyage,  he  shall  be  paid  in  proportion 
to  the  time  he  has  served.    And  in  article  5.  of  the  Marine  Or- 
dinances, tit.  Louage  des  Mdtelots,  it  is  laid  down  that  in  case  of 
an  arrest  of  princes  before  the  voyage  commenced,  no  wages 
will  be  due  except  for  the  days  employed  in  fitting  out.     But  if 
this  be  during  the  course  of  the  voyage  the  wages  of  the  sailors 
engaged  by  the  month  shall  run  for  half  during  the  detention, 
while  those  engaged  for  the  voyage  shall  be  paid  according  to 
agreement.    The  reason  of  these  regulations  was,  that  by  the 
marine  law  the  sailor  originally  was  entitled  to  nothing,  and 
both  Pothier  and   Falin  treat  the  indulgence  as  an  innova- 
tion.  Pothier  says,  that  the  arrest  being  by  an  irresistable  power 
the  master  cannot  be  responsible  for  it,  according  to  the  rule 
casus  fortuiti  i  nemine  prastantur.     If  the  sailor  sufiers  by  this 
delay,  so  do  the  master  and  owners  of  the  ship.     Pothier,  tit. 
Louage  des  Mdtelots,  No.  112.    The  observation  of  Valin  is, 
that  as  to  those  engaged  by  the  month  it  would  not  be  just  that 
the  owner,  who  gains  no  freight  during  the  detention,  should 
pay  the  sailors  their  full  wages ;  and,  on  the  other  hand,  it 
would  not  be  reasonable  that  the  sailors  during  the  whole  time 
of  the  detention  should  do  the  duty  of  the  ship  for  their  victuals 
only.    It  was  necessary,  therefore,  he  observes,  to  adopt  some 
modification ;  and  of  this   the  sailor  has  no  reason  to  com- 
plain.    He  indeed  expresses  his  surprize  that  there  should  be 
no  regulation  for  the  relief  of  a  sailor  engaged  at  a  specific  hire  for 
the  voyage.   Valin,  tom.  1.  p.  690.  The  general  rule  with  respect 
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to  frdgbt  is,  that  if  it  be  by  the  month  it  does  not  ran  daring  a  1808. 
detention,  whether  that  be  at  the  beginning  or  in  the  coarse  of 
the  voyage ;  nor  is  it  aagmented  if  it  be  a  spepific  sam.  VaHn^ 
torn.  I.  p.  627.  The  law  laid  down  in  the  case  of  Hadley  v.  Thokpbox. 
Clarke  is  not  to  be  disputed.  There  the  embargo  was  only 
until  further  order  of  Council,  and  the  Court  determined  that 
it  suspended,  though  it  did  not  dissolve  the  contract,  notwith- 
standing that  it  lasted  two  years.  It  is  singular  that  any  question 
should  have  arisen  there.  But  it  cannot  decide  the  present 
case,  for  it  has  already  been  shewn  that  the  mere  continuance 
of  the  contract  of  charter-party  does  not  necessarily  entitle  the 
sailor  to  wages. 

Cur.  adv.  vuli. 

The  learned  Judges  differing  in  opinion,  delivered  their  sen- 
timents seriatim  this  day. 

Chambrb  J.  These  are  actions  for  mariners'  wages;  one  of 
them  is  brought  by  a  Briti»h  seaman,  the  other  is  brought  by  a 
foreign  seaman.  But  that  circumstance  appears  to  me  to  make 
no  material  distinction  between  the  two  cases,  and  therefore  they 
have  been  argued  as  one  case,  without  at  all  adverting,  in  the 
course  of  the  argument,  to  that  distinction.  The  question  that 
has  been  argued  upon  this  special  verdict  is.  Whether  during 
the  period  in  which  the  crews  were  put  under  the  care  of  Ruman 
guards,  and  kept  in  a  state  of  confinement,  any  wages  were 
earned  by  the  mariners  X  It  is  contended,  on  the  part  of  the 
Plaintiff,  that  they  ought  to  recover  inasmuch  as  no  fault  has 
been  committed  by  them ;  they  say  they  have  done  their  duty, 
and  that  the  owners  have  earned  and  received  their  freight ; 
tiiat  the  act  of  the  Russian  Government  amounted  to  no  more 
than  an  embargo,  and  was  not  a  capture,  and  that  an  embargo 
is  not  a  dissolution  or  suspension  of  the  contract,  either  for  freight 
or  wages.  On  the  other  hand,  the  Defendants  do  not  deny  that 
wages  were  earned  while  the  crews  continued  on  board  their 
respective  ships,  but  they  say  it  was  not  earned  after  the  crews 
were  taken  out  and  marched  up  the  country,  and  a  seizure  mado 
of  the  ships  and  property  on  board ;  that  this  detention  and  im- 
)prisonment  amounted  to  more  than  an  embargo,  that  it  was  an 
hostile  capture,  which  eit(^r  suspended  or  dissolved  the  contract 
with  the  mariners.  For  the  Plaintiff  it  has  not,  I  thinks  been  con- 
tended that  if  it  was  a  capture  any  wages  could  be  earned  whilo 
such  capture  continued .  The  conduct  of  the  Russian  Government 
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1808^       «i  iUb  ooeauon  is  norel  and  vnprecedenled^  and  it  seens  Uiat 
die  case  which  has  aiiseii  out  of  the  ootidiict  of  that  Gorem- 
metit  is  «q«aUy  novel*    But,  exercising  the  best  jadgment  I 
can  on  the  circumstances  that  are  stated  in  this  special  verdict, 
it  is  my  opmbn  that  the  acts  of  the    BMtnan  Govemnient 
towards  the  ships  and  crews  were  hostile,  in  oomeqneoce  of 
which  the  diips  and  cargoes  are  to  be  considered  as  onder  cmp- 
tare  and  not  under  an  embargo*    I  concur  with  the  Defend- 
anf  s  oounsdl  in  thinking  that  the  term  ^*  embargo"  implies  only 
a  temporaiy  restraint  of  the  departure  of  the  ship ;  and  I  csb- 
not  assent  to  the  proposition  that  the  Defendants  are  boniid  to 
prove  an  absolute  intention  at  the  time  to  confiscate  and  con- 
demn  ^  property  at  all  eyents,  or  that  in  the  present  case  it 
will  vary  the  hostile  nature  of  the  act  if  it  should  appear  that 
theve  was  a  professed  or  real  demgn  to  restore  the  property  and 
release  the  prisoners  in  an  event  that  might  happen,  possibij 
after  making  the  sefarare  of  the  ships  and  the  iD-treatment  of 
the  crewi  part  of  ttie  means  of  procuring  that  eTent.     In 
considering  the  natirre  of  these  proceedings  of  the  Rmmam  I 
look  at  the  acts  themsehres,  and  •  not  at  the  taogaage  of  their 
0rden*    Their  calling  the  seieure  an. embargo  does  not  erf* 
itself  make  it  one ;  it  cannot  alter  the  nature  of  the  act  itself, 
Ihoagh  it  must  be  confessed  the  language  as  welt  as  substance 
of  some  of  those  orders  is  violent  enough.    To  see  what  die 
legal  consequences  of  those  acts  are,  it  may  he  proper  to 
look  back  to  die  orders,  er  at  least  to  some  of  them.    The  fifst 
order,  which  is  dated  November  5th,  1800,  pexfaaps  may  not 
be  oonstraed  an  act  of  hostility ;  for  by  that  order,  after  stating 
the  uncertainty  whether  the  agreement  respecting  MaiUr,  en- 
tered into  on  the  Mth  of  December  1796,  would  be  fuUUed,  it 
Is  only  ordered  that  an  embargo  should  be  laid  on  all  EmgUsk 
VHBSsds  in  the  ports  of  the  empire  till  the  convention  sfaouM  he 
ftilfiUed;  however,  immediately  on  that  order  being  made, 
gnrds  w«re  placed  along  the  shore,  not  to  prevent  the  sbips 
ftom  saifing,  but  to  prevent  the  crews  ftwi  escaping,  and 
those  guards  continued  on  that  duty  till  the  lOtfa  of  Nrnxmr 
her.    It  is  not  necessary  on  the  present  occasion  to  say  that  thh 
order  of  the  5th  of  rfovember  amounted  to  an  act  of  hostility, 
notwithstanding  the  intention  of  it  iji^  to  prevent  the  escape 
wof  the  crews :  because  the  order  of  the  10th  ^fNisvember  speaks 
a  language  perhaps  more  decisive.    On  the  lOth  of  N&vember 
the  British  sailors  were  all  taken  out  by  Russian  guards,  and 
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mfurched  into  the  intenor  of  the  oountry,  and  the  foreign  sea^  18W. 
men  serving  on  board  the  Briihh  shipB  were  put  on  shore  and 
set  at  liberty.  Now  I  cannot  well  conceive  an  act  more  hostfio 
than  that,  or  an  act  more  nttnecessary  for  fhe  mere  pttrpose  of  Ta«wioN. 
detention.  The  crews  were  totally  deprived  of  Vhellr  liberty, 
marched  np  into  the  coantiy,  and  refilkov^  from  the  exercise 
of  any  dnty  that  belonged  to  Item  in  fheir  respecfive  ships. 
And  there  seemed  to  be  a  marked  di^nction  between  the  Bri- 
tish seamen  and  the  seamen  who  were  the  snbjects  of  other 
Powers  with  whom  Russia  had  no  qnairel.  Now  if  the  objedt 
was  merely  to  detain  the  ships,  what  reason  wa^  there  to  make 
that  distinction  ?  They  were  all  eqnafly  bound,  by  their  daty 
arising  from  their  contract  with  (be  ship'Ownen,  to  take  care  of 
and  to  protect  the  ship,  Bnt  these  foreigners  were  claimed  by 
their  respective  consuls.  Why  were  they  claimed  by  their  re- 
spective consuls  ?  Because  they  looked  on  that  imprisonment 
of  the  subjects  of  their  states  as  an  act  of  hostility,]  and  it  was 
not  the  intention  of  the  Rusiian  Government  to  commit  an  act 
of  hostility  towards  them ;  and  therefore  they  were  set  entirely 
at  liberty.  Then  came  the  proclamations  of  the  19fh  and 
21st  of  November ;  and  though  the  immediate  object  of  the  first 
part  of  those  proclamations  was  not  the  ships  now  in  question, 
but  two  other  ships,  yet  the  subsequent  part  of  it  seems 
pretty  strongly  to  shew  the  hostile  views  of  the  Court  of  Russia. 
It  states  that  two  English  ships  at  Narva  had  made  resistance, 
fired  pistols,  and  forced  a  Russian  sailor  into  the  water,  and 
afterwards  weighed  anchor  and  sailed  away.  This  mighf 
have  justified  strong  measures,  perhaps,  against  these  two 
ships.  But  although  these  two  ships  had  dropped  anchor  and 
made  their  escape,  the  revenge  of  the  Rassiayi  Government 
Was  directed  agidnst  the  owners  of  other  ships  that  remained 
in  that  port,  and  those  ships  are  ordered  not  to  be  detained, 
but  to  be  burned.  The  subsequent  part  of  the  proclamation 
states  that  the  embargo  is  not  to  be  taJcen  off  from  the  English 
vessels ;  it  calls  it  an  embargo,  but  it  is  manifest  that  the  lan- 
guage in  the  proclamation  is  merely  colourable,  probably  with 
a  view  that  their  conduct  might  not  appear  to  other  Powers  so 
violent  as  in  fact  it  was ;  they  called  it  an  embargo  which  was 
not  to  be  taken  off  the  vessels,  not  saying  one  word  of  the  treat- 
ment of  the  crews  at  the  time  that  proclamation  had  been  issued. 
The  treatment  of  the  crews  continued  after  that  period  ex- 
actly the  same  that  it  was  before.     I  am  not  aware  that  any 
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.1803.      material  observation  arises  on  the  orders  of  Council  that  issued 
in  this  country  in  consequence  of  the  detention  of  British  Tea- 
seb  in  the  Riunan  ports ;  they  order  Ruman  vessels  to  be  de- 
Taonrtoif.    tained,  and  they  amount  simply  to  an  embargo.     In  a  sub- 
sequent order  of  Council,  an  endeavour  is  made  to  prevent  the 
acceptance  and  payment  of  any  bills  in  favour  of  any  prisons 
residing  in  the  Emperor's  dominions.    These  are  all  the  obser- 
vations that  arise  on  the  language  of  the  orders.     The  lan- 
guage of  some  of  them  is,  I  think,  hostile  enough :  bat  it  is 
what  the  Ruuian  Government  has  done,  and  not  what  it  has 
said,  that  will  denominate  the  transaction  by  its  tme  descrip- 
tion.   It  is  material  to  consider  what  is  the  difference  in  fact 
between  that  which  has  usually  been  considered  as  an  embargo 
and  that  sort  of  conduct  pursued  by  the  Russians  on  this  oc- 
casion.   It  is  admitted  that  a  mere  embargo,  a  mere  detention, 
will  not  prevent  the  claim  of  the  mariners  to  a  continuance  of 
the  payment  of  their  wages,  and  for  the  best  of  all  posrible 
reasons;  in  an  ordinary  embargo,  the  masters  and  mariners  re* 
main  in  possession  of  the  ship  and  cargo,  and  while  they  are  in 
possession  of  the  property,  they  are  in  a  situation  to  discharge 
that  duty  which  the  law  casts  upon  them,  namely,  to  take  care 
of  the  sh\p  and  cargo  while  she  is  detained  in  port.     The  mis- 
chief to  the  owners  would  be  extreme  if  such  an  embargo  were 
to  effect  a  dissolution  of  the  contract ;  in  most  cases  the  pro- 
perty would  be  lost  if  there  were  not  proper  agents  to   take 
care  of  it,  and  the  mariners  would  lose  all  their  wages.     But 
what  duty  remained  to  be  done  by  these  British  seamen  when 
the  ships  had  been  taken  from  them,  when  the  cargoes  had 
been  taken  away,  and  when  they  themselves  had  been  sent  into 
the  interior  of  the  country  at  a  great  distance  from  the  place 
where  their  duty  was  to  be  exercised  ?     Surely  the  case  is  ex- 
tremely  different;  there  was  no  duty  to  be  performed,   no 
relation  of  master  and  servant  subsisting;  both  he  who  was 
the  master,  and  they  who  were  the  servants,  were  become  the 
servants  and  the  slaves,  for  aught  I  know,  of  others,  for  per- 
haps they  were  in  a  state  of  servitude  and  captivity ;  and  what 
was  to  be  the  end  of  their  detention  they  did  not  know.     As 
they  had  no  care  attached  to  their  situation,  and  no  duty, 
there  was  no  foundation  for  the  earning  of  wages  during  that  pe- 
riod.    It  is  said  it  was  their  duty  to  stay  and  to  wait  the  event, 
and  to  take  care  of  the  property  fbr  the  benefit  of  their  em- 
ployers.    I  should  wish  to  hear  some  authority  for  that  proposi- 
tion. 
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tion.    I  agree  it  is  their  doty  to  stay  while  a  oommon  embargo       1803. 
only  is  laid  on  the  property.    But  in  this  case  what  reason  was 
there  to  make  it  incumbent  on  them  to  stay  ?   Snppose  a  mariner 
in  close  confinement  shoxdd  iiave  found  the  meaq3^f  escaping;    Thompbox. 
and  should  have  come  to  England^  would  he  have  acted  in  con- 
trayention  of  his  articles  by  so  conducting  himself!  or  could  it 
be  contended  that,  if  the  ship  was  afterwards  set  at  liberty  and 
performed  the  oontract  with  the  freighters  so  that  she  earned 
freight,  the  mariner  who  madej  his  escape  under  such  circum* 
stances  would  not  be  entitled  to  wages  -pro  rata  itinerisf    It 
seems  to  me  in  reason  and  in  justice  that  it  cannot  be  so  in- 
tended :  for  the  sailors  never  meant  to  enter  into  a  contract  to 
stay  in  prison  if  the  ship  should  be  laid  .under  an  hostile  cap* 
ture.    With  reapeot  to  the  cases  cited,  the  novelty  of  this  case 
prevents,  I  think,  any  great  use  being  made  of  them ;  hardly 
any  one-ef  tbem  applies:  and  as  to  the  foreign  jurists,  they  are 
too  loose  and  too  vi^e  to  be  niade  use  of  either  on  the  one 
side  or  on  the  other.    For  the  Plaintiff,  the  two  cases  most 
strongly  relied  upon  in  argument  were  those  of  Chandler  v. 
Greaves,  and  Paradiue  v.  Jane;  neither  of  which  cases,  in  my 
mind,  apply  at  all  to  the  case  before  the  Court  in  favour  of  the 
Plaintiff.    The  first  of  these  cases,  which  is  to  be  found  in 
2  H.  BL  606.  note  a,  was  an  action  for  wages,  brought  by  a 
mariner  who  in  the  course  of  his  duty  had  received  a  blow  from 
a  piece  of  timber  falling  on  him,  in  consequence  of  which,  when 
the  ship  arrived  at  Philadelphia,  the  master  put  him  on  shore 
and  paid  him  wages  up  to  that  time.    In  every  contract  of 
service,  the  contract  goes  on  though  the  servant  be  disabled  by 
sickness.    A  servant  is  never  conceived  to  enter  into  an  engage- 
ment that  he  will  continue  in  health ;  it  is  no  part  of  the  con- 
tract that  he  will  continue  so,  indeed  so  far  from  it  that  the 
inaster  is  in  general  obliged  to  maintain  his  servant  in  sickness 
as  weU  as  in  health.    In  Chandler  y.  Greaves,  the  conduct  of 
the  master  of  the  ship  was  totally  unjustifiable ;  he  ought  to 
'have  kept  the  seaman  and  brought  him  back  to  the  place 
where  he  first  took  him  on  board ;  he  ought  to  have  brought 
him  home.     The  Court  held,   that  the  mariner  was  entitled 
to  wages  during  the  whole  voyage,  the  ship  having  earned  her 
freight.    With  respect  to  the  case  of  Paradine  v.  Jane,  which 
is  reported  in  All.  27.,  that  case  does  not  apply  at  all ;  it  was  un- 
der circumstances  extremely  different  from  that  now  before  the 
VOL.  III.  E  E  '    Court 
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180B.      Courts  and  the  prinoiple  is  dot  tiie  iluiie»    That 

brought  on  an  exptess  cDvennat  made  by  a  Uiaamt  to  xepair, 
and  the  Coart  took  a  rational  distinclion,  that  ^mhare  mm.  chU- 
Tbcimfiok.    gation  is  imposed  by  rule  of  law»  and  therd  is  no  nipiim—  ooTe- 
nantf  the  law  tntroduoes  a  reasooahle  exMption,  via.  that  aa 
act  of  irresistible  ^iolenoe  "wfll  excuse  Ae  party.    Bat  if  m  pmstj 
enter  into  an  absolute  coptraot,  without  any  qwaHficaiiiup  or 
exception,  and  receives  fifom  the  party  with  whom  he  contraeti 
the  consideration  for  suoh  engagenient^  he  moit  abide  by  the 
contract,  and  either  do  the  afct  or  pay  damages,  his  lisikility 
arising  from  his  own  direct  and  positive  undertaking'*   But  faiiv 
does  that  apply  to  a  case  Mke  the  {MNisent?  Here  b  no  poutive 
independent  covenant.    Mutual  ol^gatfions  ate  faitrodooed  by 
the  articles,  and  ttie  peiformanee  by  one  of  tiie  partiea  is  the 
condition  on  which  performande  is  to  be  requited  of  tlw  other 
In  the  articles  themselves,  and  hi  the  deihimlistt,  the  aervice 
on  board  is  the  consideration  upon  whieh  ilie  paiymeeta  we  to 
be  made.    I  do  not  mean  to  ibsinttate  tiMA  a  iftaA  mmaot  he 
earning  wages  notwithstanding  dkese  werds  in  the  dtoclantioey 
though  he  happen  to  be  out  of  the  ship;  <bt  tf  It  be  by  the 
licence  of  the  officers  it  is  the  same  thing  aa  if  heirero  on 
board.    This  contract,  this  fluty,  only  reqmte  dial  he  aheeU 
be  in  the  service  of  the  ship ;  and  he  may  nailder  as  eaaenlial 
service  to  the  ship  on  shoie,  at  certain  periods^  as  if  he  vreie  on 
board ;  but  still  the  service  he  is  to  pefform  is  the  greuoid  •■ 
which  the  owners  contract  to  pay  him  wages>  and  therefore  it 
seems  to  me  that  these  cases  do  not  appfy  to  the  case  befinre  the 
Court.    For  the  Defendant  two  cases  have  been  titeAt  viz,  the 
base  of  Curling  v.  Long,  and  of  Chandkt  v.  Meade ;  perh^ 
neitiier  of  these  cases  can  be  considered  as  a  very  stTEmy  aafhe- 
rity ;  the  last  is  only  a  Niri  Prins  decbion ;  and  the  ekpression  ot 
Lord  Chief  Justice  Eyre,  in  the  case  of  Curkng  v.  Lmtg,  whieh 
was  decided  in  this  court,  was  cettainly  an  obitir  dkhm ;  for  it 
was  not  necessary  to  the  decision  of  that  ease  to  say  that  ttecap* 
ture  of  a  vessel,  though  afterwards  recaptured,  puts  an  end  to 
the  contract  for  wages,  and  that  although  the  mariners  Were  en* 
titled  to  something,  yet  it  was  on  a  new  contract,  and  not  on  the 
original  contract.   In  the  case  o(  Wiggins  v.  It^hton,  Ld.Raym. 
1211.,  Lord  Holt  ruled  that  an  impressed  seaman  should  hare 
.  his  proportion  of  wages  for  the  time  he  served  in  the  ship :  now 
why  had  he  a  proportion  only?  because  there  was  an  end  of  his 
service ;  it  was  not  his  own  fault  that  he  was  pressed ;  it  was  an 
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aet  of  the  st{(te.    The  6bip  earned   her  wlK^e  freight;  the       1808. 
j€ymmerB  \oet  nothing  of  her  freiglit ;  and  yet  it  seems  to  be  Lord  i 

JFIaU'n  opinion  on  tb^  oceoiion  ttiat  he  was  only  entitled  to       ^^' 
wages  during  the  tine  he  was  on  board.    The  other  case  cited    Sy  viuusa. 
was  Chandler  y .  Meade :  there  the  Plaintiff  was  hired  at  monthly 
wages,  and  served  iwo  months  on  board  the  ship,  which  was 
aiterwaidfi  oaiptaTied  and  ransomed ;  the  Plaintiff  wa9  impressed 
.off  Pb/mauth,  and  the  ship  arrived  and  detiTeted  her  cargo^ 
Ijord  Hak  held  ihat  no  vnges  were  doo^  Uie  *sh^  being  taken 
aad  ransomed.    The  eonnsel  on  the  other  side  alleged  that 
there  was  a  enstom  of  merchants  wfaioh  entitled  the  seamen  to 
reooTer  pro  raid  itinerig,  bpt  he  fiuled  in  the  proof  of  that 
oastom,  and  therefore  flie  Plaintiff  was  nonsnited :  that  case  is 
'decisive  as  to  Lord  Hoifs  opimon  upon  the  effinot  of  the  cap- 
ture.   He  seems  to  think  it  a  com{^te  dissohitmi  of  the  con- 
tract, and  it  has  not  been  contended  by  Ihe  Platntiffft  that  cap« 
tme  is  not  a  dissdntion  of  die  contmct.    I  hav«  deefanred  my 
<q»iaioa  on  the  reason  of  the  thing.    As  no  sendee  is  capable 
xyf  J>eing  performed,  the  mariners  are  enliiled  to  no  wages ;  bat 
tl»e  hardship  of  the  ease  is  pressed  very  much  on  the  CSomrt 
Now  I  do  not  feel  any  ciionnstsDeo  of  harddnp ;  if  the  ships 
had  not  been  restored  Ae  hardship  woaid  have  been  mnch 
greater  on  the  seamen;  they  wsdid  then  have  been  imprisoned^ 
and  woatd  have  had^ao  wages  at  aH»  whereas  the  vessels  having 
been  restored,  and  having  earned  freight,  they  are  entitled  to 
wages  for  that  lime  th^  served,  and  that  they  have  been  paid» 
We  mnst  ooosider  the  groands  and  reasons  of  the  geaeial  rules 
of  ^e  marine  isw;  wUsh  imposes  this  harJAip  not  only  on  the 
evew  bat  dm  the  ownerst  for,  from  die  natare  of  that  sort  of 
adventnre,  both  these  parties  are  certainly  siAject  to*  great  hand- 
ships  and  great  risks.  I  think  both  the  owners  and  the  mariners 
in  every  contract  of  this  kind  are  to  be  considered  as  adventnrers, 
and  both  are  bound  to  abide  by  the  consequences  of  what  may 
happen  in  the  course  of  the  voyage.    This  is  the  nature  of  the 
contract  they  enter  into,  each  of  them  understands  his  situation, 
and  every  mariner  knows  under  what  eireamstances  he  is  Imble 
tothe  forfeiture  of  wages.  But  I  do  not  know  whether  this  is  for 
the  disadvmitage  of  the  mariners.    The  g^eivt  object  of  the  law 
is  to  encourage  commerce,  and  it  is  not  for  the  advantage  of 
mariners  to  throw  idl  the  risk  and  extensive  consequences  (which 
would  be  the  case  if  we  were  to  determine  in  favour  of  the  Plain- 
jtiff)  on  the  principal  adventurers ;  in  this  case  they  are  suffering  as 

B  E  2  well 


422  CASES  IN  EASTER  TERM 

well  as  the  mariners,  there  being  a  detention  of  the  vessd  for 

six  months,  during  which  time  she  had   been  nselew  to  the 

owners,  who  might  have  used  her  for  other  beneBeial  porpwes. 

They  have  been  losing  the  interest  of  the  money  on  the  eapiM 

they  have  epiployed  in  the  adventure,  and  they  have  lost  m 

profits  and  benefits  they  would  have  received  but  »' «^«; 

straint.    That  b  the  hardship  on  theirj  part.     On  the  otto 

hand,  the  mariners  have  lost  nothing  except  their  tune  tor  ^ 

or  seven  months,  and  they  have  endured  their  if  P™r°«»' 

which  is  a  circumstance  of  hardship  incident  to  their  sitnatw^ 

But  if  it  were  to  be  contended  that  in  aU  snch  ca«s  as  tta  tw 

owners  should  be  obUged  to  maintain  them,  and  to  pay  v^ 

wages  for  any  length  of  time  in  the  case  of  a  hostde JP^^ 

a^nst  the  subjects  and  property  of  this  country.  I  <»»  »«^ 

where  the  mischief  would  end.  and  it  would  be  a  very  gteatd^ 

couragement  to  mercantile  adventure.     But  without  «mm 

on  the  hardships  of  this  case,  putting  it  on  the  g«>">°J  "'^ 

ture.  I  think  the  owners  are  not  liable  to  wages,  and  * 

the  seamen  must  be  understood  to  have  contracted  to  endm« 

hardships  of  such  capture.  I  am  of  opinion,  therefore,  tbst  w 

ought  to  be  judgment  for  the  Defendant.  ,.^«seof 

RooKE  J.     Since  I  have  heard  the  argument  m  Uie  i^ 
Leatkam  v.  Terry  (a),  I  am  more  aware  than  I  ^^^""^  " 
extent  of  the  question  now  before  the  Court,  t7i«.  What  «>b» 
tion  our  courts  of  law  shall  put  upon  the  late  detention  w 
ships  by  the  Rus^an  Government?  I  wished  to  J>a^«^^t 
time  to  consider  the  point:  but  it  has  been  thought  exp*-^^ 
that  this  Court  should  deliver  a  judgment  during  »«  P     ^ 
term,  that  the  parties  may  not  be  delayed  as  to  th(Mr    ^  ^^ 
error.     I  freely  own  my  mind  is  not  at  present  so  «*"*"^^ 
enable  me  to  give  a  decided  opinion :  but  I  will  ^'""y '.  jj  jj 
inclination  of  my  judgment,  and  the  grounds  on  Y^*^  ^ 
formed.    I  inoUne  to  Uiink  it  should  be  considered  «»  »» ^ 
bargo  only ;  and  tiiat  if  it  is  not  in  ti»e  strictest  sense  w    ^ 
bargo,  yet  still  it  bears  a  nearer  analogy  to  an  embargo 
a  capture.    My  reasons  are  these :  first.  The  ^mpe'*'"!.  ^ .  ^e 
calls  it  an  embargo ;  he  commands  that  an  embargo  be      -^^ 
resolves  not  to  take  off  the  embargo  till  tiie  agreement  rwr* 

(a)  A  question  arising  out  of  the  Riis-  vcromcnt  as  an  incident  ^?^^]^rioS  ^^ 

sian  embargo  between  undcrwriiers  upon  bad  been  abandoned  to  wj.  ^^^^^^asfi 

9hipand  underwriters  upon  freight,  the  embargo.    NojudgroeBi^ 

former  claimine  the  freight  earned  b^  the  pronounced  b;?  iheCouri. 

»hip  after  her  release  by  tlie  Russian  Go-  iuj 
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ing  Malta  is  carried  into  execution,  and  in  the  subsequent  pro*        1803. 

clamation  he  engages  to  make  satisfaction  to  the  British  subjects      

who  have  suffered  losses  during  the  troubles  which  have  inter-       iiBALE 
rupted  (altere)  the  good  undestanding  between  his  empire  and    TrioM*Fsov. 
Great  Britain,  and  that  the  effects  {mis  en  sequestre)  put  under 
sequestration  shall  be  restored.    Now  a  sequestration  does  not 
import  a  change  of  property ;  but  on  the  contrary,  that  t^e 
property  continues  to  be  the  right  of  the  true  owner,  and  is  held 
as  a  trust  by  the  sequestrator*    Our  own  proclamation  states 
that  our  vessels  are  detained  in  the  ports  of  Rustia^  and  lays  an 
embargo  on  the  Russian  ships  and  effects,  but  directs  that  no 
violence  be  offered  to  the  crews,  nor  any 'injury 'done^  to  the  ef- 
fects.   The  language  therefore  of  the  Russian  court  is  embargo, 
the  retaliation  of  our  court  is  called  an  embargo:  both  are  de* 
tentions  quoufque;  but  in  the  one  case  the  crews  and  the  effects 
are  treated  with  more  rigour  and  violence  than  in  the  other.   I 
cannot  persuade  myself  that  this  difference  of  treatment  will 
change  the  nature  of  the  act  itself,  and  turn  that  into  an  hostile 
capture  which  the  Russian  Grovemment  declares  to  be  tf  tem* 
porary  detention :  nor  do  I  think  now,  when  the  property  is  re* 
stored  and  satisfaction  made,  that  I  have  a  right  in  my  judicial 
capacity  to  call  this  act  of  the  Russian  Government  by  any  other 
.  name,  or  to  consider  it  in  any  other  light  than  that  in  which 
it  seems  to  have  been  considered  both  by  the  Rusiian  Govern- 
ment and  our  own.    The  principal  grounds  of  argument  on  th^ 
other  side  have  been,  1 .  that  the  crews  were  taken  out  of  the 
ships,  and  treated  as  prisoners ;  2.  that  while  prisoners  the  rela- 
tion of  master  and  mariner  ceased  between  the  sailors  and  their 
captains;  3.  that  if  they  were  entitled  to  wages,  there  is  no  say- 
ing to  what  extent  of  time  the  owners  might  be  liable  to  pay 
them.    First,  I  do  not  think  that  the  treatment  of  the  crew  as 
prisoners,  and  marching  them  up  the  country,  varies  the  nature 
of  the  detention :  it  is  still  an  embargo,  or  detention  quousque* 
Suppose,  instead  of  taking  all  the  sailors  out,  they  had  taken 
half  out  and  confined  them  ;  would  those  men,  so  confined,  have 
been  entitled  to  their  wages?    I  think  they  would ;  yet  during 
their  confinement  they  could  have  rendered  no  actual  service  to 
the  owner.     Secondly,  as  to  the  relation  ceasing.     It  may  be 
suspended  as  to  all  the  purposes  of  actual  service ;  but  so  it  is  in 
the  case  of  common  embargo.     If  twenty  men  are  nece9sary  to 
navigate  the  ship,  two  or  three  may  be  sufiicicnt  to  take  care  of 
her  in  port,  and  the  rest  are  as  useless  to  the  master  and  owners 
as  if  they  were  in  prison.    The  master  indeed  may  have  a  con* 
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1803.       ^^^^  ^^^  ihem ;  but  this  is  in  many  cases  IMrodiKJtiire  onJj  of 
-         trouble  to  him ;  he  would  h&Te  leai  trouble  with  them  if  thej 

Bbalb       were  to  be  taken  from  him  atid  e(Mifiiied«  and  raatored  to  him 
YsovMoif.    ^^^^  ^®  embargo  was  taketi  off.    Thirdly^  bb  to  the  leag^  of 
time  durtDg  which  the  owners  may  coatinite  liable  to  wages  be- 
ing uncertain,  it  is  not  mote  utioartain  tha*  in  the  eaae  of  a 
eommon  embargo^    They  are  liaUe  till  it  is  talma  off;  it  wiU 
not  be  taken  off  aooner  or  later  becaase  df  the  impnaoHBieBt  of 
the  crew.    The  owners  are  not  more  iiqorad  by  tdiing  the  orew 
out  than  if  they  had  been  suffered  to  reoMdn  mi  board :  perhaps 
less  so ;  becaose  the  ship's  proTisioaa  are  thereby  saved.    Thcae 
are  the  reasons  which  incline  me  to  think  timt  this  seistiie  ougiht 
not  to  be  consideFBd  in  a  court  of  law  Us  differing  hi  its  \emai 
consequences  from  a  common  embargo.    And  I  am  the  Ieasdi»- 
posed  to  differ  it,  because  I  am  not  prepared  tesay  thut  Aete  is 
any  middle  state  between  an  embugo  and  a  oaptttv  9  and  if 
this  is  not  embargo,  but  is  to  be  conmd^red  l»  capture,  it  may 
follow  that  all  contracts  respecting  the  ship  are  at  an  eiid^  that 
the  charter-'partieB  are  annuUedt  tha  freight  Iosl>  and  of  ooune 
the  wages  lost  also^  and  though  in  some  of  die  cases  th6  freight 
has  been  aotuaily  received^  and  therefore  some  wages  laay  be 
claimed,  yet  when  that  is  not  the  case,  if  we  put  sttch  a  construe^ 
tion  upon  the  acts  of  the  Rumon  OoTemment  as  the  Defendant 
insists  upon,  those  poor  sailors,  who  have  navigated  the  dbips 
out  and  home,  will  be  indebted  to  flie  generosity  of  the 
alone  for  their  wages  out,  and  be  entitled  only  on  a 
meruit  tot  a  reBUmeratio&  of  their  sendees  in  bringing  the  sBp 
home.    If  this  be  in  legd  effect  not  diffiaront  from  a  oonuaoa 
embargo,  then,  as  I  understand,  it  necessarily  follows  that  all 
the  contracts  continue,  unlesB  dissolved  by  consent  of  the  par- 
ties.   And  in  the  present  case^  there  having  been  no  aciual 
dissolution,  the  contract  continued  during  the  time  of  tiie  de* 
tention,  and  the  sailor  is  entitled  to  Mb  wages.    It  has  been  ar- 
gued, that  by  separating  the  c^w  from  the  master,  he  ooald 
not  discharge  them ;  I  say  he  coatd  not  discharge  th«a  in  the 
case  of  a  common  embargo  without  their  consent,  unlesB  in  ease 
of  misbehaviour*  And  as  in  the  case  of  a  ooosunoa  embargo  it  is 
not  probable  that  he  would  consent  to  discharge  his  crew,  tiioagh 
they  might  desire  it,  if  he  expected  his  vessel  to  be  soon  released, 
so  in  the  case  of  such  an  embargo  as  tiiis  in  question  it  is  not 
probable  that  the  sailors  woald  consent  to  be  discharged,  if  they 
were  to  remain  in  prison,  and  would  be  therd)y  disabled  from 
earning  wages  elsewhere.    These  are  tlie  reasons  which  incline 
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my  abd  to  tbilik  the  Fhkitiff  is  entitled  to  recover :  and  tbey  '      1803. 
apply  to  tlie  cases  botii  of  foreign  and  British  seamen.    Bat  as 
I  am  not  so  satisfied  witk  them  as  to  havQ  entireiy  settled  my 
opinion*  I  shall  so  far  defer  to  the  aathority  of  my  two  Bre-    TuoursoN. 
.  thren  as  not  to  divide  the  Court,  and  thereby  stop  any  judgment ; 
but  shall  eonseat  that  jodgment  be  given  for  the  Defendant. 

Hbath  J.  These  ore  tvo  actions  brought*  the  one  by  a 
Sritith  snbjeet*  die  other  by  a  foreigner*  and  their  declarations 
severally  ttaie  that  in  consideralion  that  they  served  on  board 
their  respective  ships*  the  Defendants  severally  agreed  to  pay 
ihem  their  stipakted  wages  by  the  month.  There  is  an  aver- 
ment that  the  Plaintiffs  served  aboard  their  respective  ships. 
The  hiring  of  mariners  for  a  voyage  is  an  executory  cmitract* 
the  service  must  be  performed  before  the  wages  become  due. 
There  are  many  tibiags  tiiat  will  dispense  with  the  actual  ser- 
vice* snch  as  sickness  and  any  aoeidental  infirmity  that  happens 
after  ike  marinBr  has  entered  on  his  services ;  but  then  the  ma- 
riner is  usually  in  the  sh^*  and  the  ship  is  earnic^  freight*  so 
that  there  is  a  ftind  out  of  which  the  wages  may  be  paid.  It  has 
heen  demded  that  an  embargo  of  a  temporary  nature  does  not 
interrupt  the  Qontract.  The  matter  .that  comes  to  be  discussed 
is*  whether  this  he  an  embargo  or  an  abt  of  hostility  ?  For  if 
this  be  an  act  of  hostility  it  discharges  the  party  to  a  marine 
4;ciitract  from  perfonBanoe.  An  embargo  is  merely  temporary* 
and  has  no  feature  of  hostility*  inasmuch  as  it  may  be*  and  in 
experience  often  is*  laid  on  riiips  belonging  to  the  subjects  of 
the  power  which  imposes  it :  and  sometimes  it  is  imposed  by 
friendly  p#w<ers  to  prevent  intelligence  from  being  given  to 
their  enesDies  with  whom  they  are  at  war*  or  for  o^er  argent 
occasions  to  be  justified  only  on  a  principle  of  necessity  and  sdf- 
preservaticBB.  In  all  these  cases  the  mariner  is  serving  aboard 
his  Aip^  and  in  the  actual  employ  of  the  master.  The  latter 
has  a  oontrovl  over  hia  orew*  and  in  so^e  sort  over  his  cargo. 
For  he  may  land  Jiis  cai^o  and  dismiss  his  mariners.  Here 
was  a  eoia|dete  interruptian  of  the  service*  and  consequently  of 
the  contract.  The  master  and  crew  were  separated  from  their 
respective  vessels  and  oargoes.  It  is  found  Uiat  the  crew  wese 
made  priaooers.  The  neiioe  of  the  Emperor  of  Russiii  declares 
that  the  embargo  shdl  not  be  taken  off  until  the  agreement  of 
the  convention  concluded  in  1796  sfaail  have  been  completely 
carried  into  OLeci^n.    This  is  a  general  reprisal*  and  falk 
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1803.       within  the  definitiou  given  by   Vattel,  b.  2.  c.  18.  f .  342,  9. 
For  he  pays.  If  there  be  any  matter  indispnte  between  two  n»- 
tionsy  and  one  call  upon  the  other  to  come  to  a  fair  discnssioB 
Thompson,    of  the  matter,  and  the  state  so  called  upon  refuse,  the  other 
tftatemay  issue  general  reprisals.    Every  general  reprisal  is  an 
hostile  aggression.    The  English  vessels  detained  at  Narva  were 
burnt.    This  was  an  act  beyond  reprisals,  for  the  making  of 
reprisals  is  merely  to  coerce  the  party  against  whom  it  is 
taken  to  do  justice^  Every  taking  by  virtue  of  a  general  reprisal 
is  a  sequestration  and  detention  quousqut.   We  are  at  present  in 
the  same  situation  with  regard  to  France.    Our  present  reprisals 
against  that  country,  though  founded,  I  hope,  in  better  reason 
and  more  consonant  to  justice,  proceed  upon  the  same  principle. 
It  has  been  urged  on  behalf  of  the  Plaintiff,  that  the  seizore  of 
the  ships  will  not  make  a  war,  unless  other  hostilities  follow,  and 
the  event  must  decide  the  question.  To  this  it  may  be  answered, 
that  hostilities  accompanied  and  followed  the  seizure.  The  battle 
of  Copenhagen  and  the  forcing  of  the  Sound  were  hostilities ;  and 
it  is  found  in  the  special  verdict  that  the  Dana  were  the  allies 
of  Russia.   Suppose  open  war  had  followed  between  Gf^ai  Bri- 
tain and  Russia,  and  then  the  Emperor  Paul  had  died,  and  the 
fthips  had  been  restored  within  the  same  compass  of  time  as  at 
present;  according  to  the  argument  the  Plaintiffs  could  not  have 
.recovered.     I  cannot  see  how  the  difference  arises.     All  hosti- 
lities between  the  two  nations  subsequent  to  the  first  sriznre 
would  have  been  extrinsic  to  the  contract  and  the  performuioe 
of  it.     From  hence  it  appears  that  no  service  was  either  actually 
or  virtually  performed  by  the  crews  of  these  vessels  during  thdr 
imprisonment.  There  is  a  point  of  view  which  in  my  apprehen- 
sion will  set  this  matter  in  a  clear  light:    The  contract  between 
owner  and  mariner  being  reciprocal,  an  action  will  lie  for  the 
owner  against  the  mariner  for  not  performing  his  part  of  the 
contract  and  serving  him  on  board  his  ship.    Suppose  that  in  the 
present  instance  the  Defendant  had  sued  the  Plaintiff,  and  had 
alleged  a  breach  of  the  contract  in  absenting  himself  from  the 
ship  during  his  confinement.     It  must  be  admitted  that  his  in- 
voluntary absence,  occasioned  by  the  violence  of  the  Russian 
Government,  would  afford  a  clear  defence  to  the  mariner,  and 
would  be  a  dispensation  for  the  non-performance  of  his  contract. 
The  owner  then  has  as  good  a  defence  against  the  claim  of  the 
mariner  for  not  serving  him,  as  the  mariner  has  against  the 
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owner  for  wages.  In  either  case  the  law  absolves  the  owner  and       1603. 

mariner  from  the  full  performance  of  the  contract,  which  is  snfr^      

pended  by  an  hostile  aggression,  the  duration  of  which  in  point  Bbalb 
of  time  is  indefinite  and  uacertain.  Considering  this  restraint  Thom rsoir. 
as  an  interruption  of  the  contract,  the  rule  which  must  govern 
this  case  is  clear  and  intelligible ;  the  wages  must  be  regulated 
by  the  actual  service.  Great  would  be  the  inconyenience  if  the 
contract  should  be  holden  to  have  continuance.  It  might  en-^ 
dure  for  such  a  length  of  time  as  to  prove  ruinous  to  the  owner 
of  the  ship.  If  the  freight  of  the  diip  were  to  be  paid  by  the 
month  the  like  construction  of  the  contract  must  ti^e  place  ia 
regard  to  the  freighters,  and  must  be  equally  ruinous  to  them^ 
Such  a  decision  would  be  contrary  to  the  grand  principle  of  the 
marine  law,  which  protects  the  owners  by  making  the  right,  of 
the  mariner  to  his  wages  commensurate  to  the  right  of  the 
owner  to  his  freight:  for  so  I  understand  the  maxim.that  freight 
b  the  mother  of  wages.  In  the  present  case  the  freight  is  pay- 
able by  the  ton,  and  the  wages  by  the  month.  Supposing  tluit 
the  freight  had  been  made  payable  by  the  month,  the  same  ques« 
tion  would  arise  concerning  freight  as  is  now  made  concenting. 
wages.  We  have  been  much  pressed  with  the  case  of  Hadletf 
V.  Clarke  8  T.  12.  259.  That  was  the  case  of  an  embargo  laid 
by  the  Government  of  this  country.  Liberty  was  given  by  the 
King's  proclamation,  dated  in  the  next  month  after  the  em* 
bargo,  to  reland  the  goods,  and  neither  the  freighters  nor  the 
owners  of  the  ships,  for  two  years  and  upwards,  chose  to  avail 
themselves  of  this  licence.  The  maxim  cited  out  of  Aleyn  by 
Mr.  Justice  Lawrence  does  not  apply  to  marine  contracts,  the 
performance  of  which  is  excused  by  the  act  of  the  King's  ene- 
mies.  Arguments  have  been  drawn  from  cases  where  mariners 
have  been  disabled  by  sickness  or  accident  from  performing 
their  contract.  In  all  those  cases  the  freight  has  been  earned 
which  furnished  a  fund  for  the  payment  of  wages.  In  Chandr- 
ler  V.  Grieves^  the  seaman  only  recovered  his  wages  to  PhUa-- 
de/phia  pro  rata  itineris.  In  the  case  of  the  mariner's  dying  in 
the  course  of  the  voyage,  it  should  seem  that  he  is  entitled  to  a 
proportionate  part  of  his  wages,  unless  he  be  excluded  by  the 
specific  terms  of  his  contract.  So  in  the  event  of  a  capture  and 
recapture,  as  in  the  case  of  Luke  v.  Ltfde,  as  was  the  freight  so 
must  tha  wages  have  been  apportioned.  I  perceive  no  difficulty 
in  considering  this  contract  as  suspended  by  an  act  of  hostility. 

It 
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1608.      It  k  aoabgotts  to  the  case  of  a  eaptate  and  lecapttiie*    It  » 
— *      iaunaterial  whether  the  contract  be  tnterrapted  in  the  middle  or 

B-«  detormbed  to,«rd.  tto  «.d  of  tbe  voyage.  Itfa«>«on«.tto 
TiioMFioir.  every  principle  of  equity  and  oommmricatiTe  jnstiee  that  the  act 
of  ihe  Khif^a  eneaaiei,  inaBumeh  aa  it  is  a  oomiBon  oatamity^ 
ahoold  fall  equally  on  the  freighter  and  the  owner  of  the  veaiel  in 
ragaid  to  theeontnot  between  tboni^  andon  theowner  of  the  vesiel 
and  the  auoiner  as  between  them.  If  the  owner  of  the  TCaKl 
were  to  receive  his  whole  fireigfat,  when  the  yemA  »  hired  by 
the  nK>&th»  or  the  mariner  his  whole  wages*  they  would  be  ex- 
empt horn  bearing  their  reapeotive  dnres  of  an  ineviteUe  oala* 
mtf  whioh  is  oQmnioa  Id  all.  In  all  other  oommon  cabmitiai* 
as  in  the  ease  of  wreck  otreoaptore,  the  owser  reedhres  freight 
fro  raid  iHntm  in  the  one  eaae^  or  in  the  latter  eyenf  eontii* 
bates  to  the  salvage;  the  wi^paa»  as  thefreigfat»  must  abate  pro- 
portioaablyy  and  on  prinoipie  I  cannot  see  how  these  different 
ealamitifts  are  distingnishaUe  from  each  other.  We  need  not 
be  under  any  alam  lest  the  owners  of  tfie  goods  in  this  case 
shonld  refase  to  pay  the  freight  For  the  cargo  is  valnaUe»  and 
if  &ey  reftise  to  pay  the  freight  Aey  mnat  nhaadon  the  cargo. 
The  effect  of  the  hostility  is  mainly  to  diasolve  the  contract*  if  it 
cannot  be  eoDeoated,  or  to  snspend  it,  if  by  subsequent  events  it 
can  be  canned  into  execution  to  the  good  liking  of  both  |)artiea» 
For  diese  reasons  I  am  of  opinion  Ihat  the  Plaintifi  ongfai  net 
to  reqpver  their  w'ages  for  the  time  that  they  werepriaonecst  and 
did  not  serve  aboaid  their  rei^ective  ships. 
.  Lord  Alvan LBY  Ch.  J.  This  is  an  actbn  for  marinen^ 
wages  brought  against  the  owner  on  a  contreet  entered  into  be»^ 
tireen  him  and  the  mariners^  by  which  they  hired  tfaemsetves  for 
a  voyage  ptt  monthly  wages,  to  be  paid  according  to  the  laws  of 
Great  Briiain,  and  in  consequence  of  soefa  a  general  hiring  Cor 
the  voyage  covenanted  that  they  would  do  their  duty  and  obey 
the  lawfid  commands  of  ike  officers  on  beard  the  said  8hq>«  I 
^  cmmot  diink  that  the  words  *'  on  board''  used  in  the  declare* 
tion  can  opemte  to  prevent  them  from  reooveritag,  as  they  might 
have  done  if  the  declaration  had  been  more  generally  framed* 
They  might  have  alleged  that  they  did  the  duty  as  mariners 
during  tiie  said  voyage.  For  that  purpose  they  were  hired ;  and 
therefore,  in  point  of  law,  it  will  not  make  any  difference 
though  the  parties  were  not  actually  on  board  all  the  time.  I 
[  429  ]  oannot  but  recollect  that  there  was  another  contract  entered 
into  at  the  same  time  between  the  owners  and  the  merchants. 
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Unfartuniely  in  die  pmeiit  vue  die  owmrt  diMght  fit  to  160B. 
enter  into  a  different  agreement  with  respect  to  freight^  and 
tW  rate  by  i^ch  that  wai  to  be  ascertained.  We  have  thera- 
fete  only  an  aUegatkni  in  the  special  verdict  that  the  ship  was  Thom F»Mf. 
fieighted  on  a  voyage  from  L&ndon  to  Ptiersburgh  and  back 
again,  and  that  the  freight  was  to  be  piaid,  not  by  the  month, 
bat  by  the  ton,  provided  the  ship  petfiormed  and  oonaommated 
that  voyage*  If,  instead  of  the  parol  agyeement  entered  into 
between  die  merchant  and  the  owner  in  this  ease,  a  charter- 
party  had  been  exeeated*  I  bdieve  there  would  have  been  foond 
in  that  oharter-^Mrty  a  particnlar  proviso  with  «  view  lo  the 
very  ease  that  has  happened,  namely,  the  restraittt  and  detain- 
ment of  piinces.  In  general  there  is  a  pardcnlar  stipulation 
provided  for  that  event ;  which  diews  it  is  an  event  which  may 
be  in  contemplation,  and  frequsady  is  in  eontempkdon  of  the 
parties.  The  contract  between  the  owners  and  the  saikm  is  a 
general  one ;  and  with  respect  to  this  pardcidar  risk,  all  vesseb 
are  known  to  be  exposed  te  it  that  sail  on  foreign  voyages. 
It  is  a  general  contract  that  they  will  serve  during  that  voyage; 
and  therefore^  as  it  af^iears  to  me,  the  pnly  qnesdon  on  this 
occasion  is.  Did  the.  voyage  sabsist,  or  did  it  not?  If  the 
voyage  was  ia  subsistence,  I  am  of  opinion  that  the  Plamtiffii 
continued  to  earn  wages  as  tailors  during  the  whole  time. 
Whatever  their  situatioa  m%ht  be,  whedier  they  were  under 
the  pressure  of  a  sapmor  force  acting  upon  them  contrary  to 
the  law  of  nations  or  not  could  make  no  difference*  If  the 
voyage  subsisted  they  are  eatided  to  receive  wages^  imless  they 
have  by  their  misc<mduct  fbrfnted  that  right*  or  unless  they 
have  entered  into  stipulations  to  the  contrary.  As  it  is  ob-> 
secved  in  Hadkjf  v.  CUrki,  the  contract  must  tpmk  for 
itself,  and  where  there  is  an  express  and  positive  engagement 
to  do  any  iidug,  and  a  circumstance  not  within  the  power  of 
either  of  the  parties  occurs,  that  eiMumstanoe  cannot  be  alleged 
as  an  excuse  for  not  fulfilling  the  contract.  The  eontmct  here 
being  duit  the  Plautiff  shall  serve  on  board  during  a  voyage 
from  London  to  Peiersburgi  and  back,  it  is  one  voyage.  The 
law  of  England  has  (not  I  believe  by  positive  statutes,  bat  by  con^i' 
stant  usage)  imposed  this  burthen  on  the  saiiora,  that  if  the  ship 
shall  by  any  accident  be  prevented  from  finishing  her  voyage 
they  shdl  lose  all  their  wages,  unless  they  have  made  some  stipu- 
lation to  the  contrary,  or  oontocted  to  serve  in  distinct  voyages, 

or 
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1808.      ^^  unless  the  owners  have  received  some  benefit  in  the  natoi? 
^   ■  of  freight  upon  a  distinct  voyage.    Now  surely  this  entitles  tie 

Beals       sailors  to  a  very  liberal  construction  of  this  contract  with  respect 
Tfloflpsow.    to  themselves :  for  if  the  owner  be  not  able  to  perform  his  con- 
tract with  the  merchant,  whereby  he  loses  his  reward,  tbey 
must  likewise  lose  every  benefit  wnich  might  result  to  them.  I 
cannot  admit  that  the  nature  of  the  contract  between  the  mer- 
chant and  the  owners  can  have  any  efiect   on  the  contract 
between  the  sailors  and  the  owners,  nor  are  the  sailors,  vbeo 
they  demand  their  wages,  to  be  told  that  in  consequence  of  tbe 
peculiar  nature  of  th&  contract  for  freight  the  owners  gsin  do 
greater  freight  than  if  the  detention  had  not  taken  plaee.  i 
agree  with  my  brother  Heath,  that  the  case  must  be  considered 
in  the  same  light  as  if  the  freight,  instead  of  being  at  so  nrnci 
per  ton  had  been  at  so  much  per  month ;  and  then  I  admit. 
that  in  case  of  capture  or  otherwise  the  same  aiguments  voold 
in  a  great  measure  have  arisen  as  between  the  owner  and  tbe 
merchant,  as  between  the  owner  and  the  mariners.    I  bare 
very  little  doubt,  though  my  Brothers  seem  to  doubt,  upon  this 
point,  that  the  owners  would  have  been  entitled  to  freight  at  so 
much  per  month  during  the  whole  time,  unless  the  mercbaot 
had  stipulated  to  the  contrary.    Let  us  now  enquire  what  effect 
these  acts  of  the  Russian  Government  had,  whether  they  put&n 
end  to  the  voyage  or  divided  it  into  two  parts  ?    On  these  arti- 
cles the  contract  must  be  considered  as  entire ;  and  as  long  as 
that  contract  subsists  there  can  be  no  such  thing  as  an  inteimp- 
tion ;  it  is  either  entirely  at  an  end  or  entirely  subsists.    I  ad- 
mit that  capture  puts  an  end  to  the  contract :  but  I  do  not 
admit,  nor  do  the  cases  establish  that  capture  one  day  ao^  ^ 
capture  the  next  will  put  an  end  to  the  contract :  and,  ^^ 
great  deference  to  that  dictum  of  Lord  Chief  Justice  Ef^  *" 
the  case  of  Curling  v.  Long,   I   think  that  captara  and  i^ 
capture  do  not  put  an  end  to  the  voyage.    Capture  followed 
by  a  total  loss  does ;  but  capture  followed  by  recapture  docs 
not,  and  God  forbid  it  should ;  for  when  a  ship  is  taken  infra  pr^' 
Mia  hostis  and  becomes  the  prize  of  the  enemy,  if  capture  put' 
an  end  to  the  voyage  the  sailors  are  not  interested  to  retake  the 
vessel,  for  although  the  crew  should  rise  on  the  enemy  and  re- 
capture and  bring  back  the  ship,  they  are  to  be  told  she  has  bees 
captured,  which  puts  an  end  to  their  contract  for  wages.  I**^^ 

indeed  been  contended  that  the  mariners  in  this  case  were  guiHy  ^ 

a  breach 
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a  breach  of  daty  in  submitting  to  a  superior  force,  and  thereby  1803. 
lost  their  wages.  By  the  law  if  the  owner  has  lost  his  ship,  the 
mariners  will  lose  their  wages :  but  this  is  not  on  the  ground 
that  the  mariners  have  submitted  to  a  superior  force,  but  be-  Thompson. 
cause  the  owner  having  lost  his  ship,  the  freight  and  all  the 
fruits  of  the  voyage  are'  lost,  and  therefore  the  sailors  shall  not 
be  entitled  to  wages.  Suppose  the  ship  is  out  of  the  custody  of 
the  master  and  crew  for  one  day,  and  is  recaptured  the  next, 
and  the  owner  receives  all  the  fruits  of  the  voyage  in  the  same 
manner  as  if  she  had  not  been  taken,  is  the  contract  for  sailor's 
wages  to  be  at  an  end  ?  I  cannot  subscribe  to  the  doctrine  that 
any  transitory  act  of  positive  hostility  is  to  supersede  the  contract. 
I  apprehend  that  the  contrary  has  been  frequently  determined. 
I  beUeve  that  embargoes  have  often  been  laid  on  in  foreign  ports 
not  merely  on  vessels  by  way  of  caution,  as  was  done  in  the  case 
of  Hadky  v.  Clarke,  but  by  way  of  security  against  a  supposed 
aggression ;  and  am  I  to  be  told  that  such  acts  put  an  end  to  the 
contracts  for  wages,  though  the  embargo  be  taken  off  the  next 
moment?  Suppose  the  Russians,  hearing  that  we  had  committed 
an  act  of  aggression  against  them,  resolved  to  detain  our  ships  ia 
their  ports,  and  that  tfie  fact  of  our  having  done  so  should  turn 
out  to  be  unfounded,  and  in  a  week's  time  news  should  arrive 
that  the  vessels  were  restored.  It  is  not  contended  that  if  the 
crew  had  remained  on  board  the  detention  could  have  amounted 
to  a  capture.  Th^re  is  an  end,  therefore,  of  the  argument 
founded  on  the. quo  animo.  The  embargo  cannot  amount  to  a 
capture  unless  it  h^  accompanied  by  acts  different  from  those 
which  attend  a  common  embargo.  If  then  an  embargo,  though 
not  laid  on  merely  for  thfB  sake  of  security,  but  by  way  of  retalia^ 
tion,  when  not  accompanied  with  circumstances  of  extraordinary 
rigour,  or  carried  beyond  the  usage  of  the  law,  would  not  put 
an  end  to  the  contract,  we  are  to  consider  whether  the  circum- 
stances which  occurred  in  this  case,  of  the  master  and  mariners 
being  taken  out  of  the  ship,  of  the  ship  itself  being  taken  into  the 
possession  of  the  Russians,  and  the  crews  sent  up  into  the  country 
and  treated  with  rigour,  will  make  any  difference.  I  wish  the  law 
of  England  had  provided  for  those  cases  in  which  parties  may 
abandon,  and  had  declared  when  it^  should  be  cdmpetent  to  the 
owner  or  sailors  to  pronounce  the  contract  at  an  end.  But  unfor- 
tunately the.  same  rules  have  not  been  adopted  in  this  country 
which  prevail  in  some  foreign  countries  with  respect  to  right  of 

abandonment. 
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1806.       other  countries.    Howev^  this  incident  may  be  considered  in 
•9 the  charter-party  it  certainly  has  been  kept  out  of  sight  in  the 

^KA^*  contract  widi  the  mariners.  Now  why  did  not  the  ship-owner 
Thompson,  stipulate  with  the  mariners  that  in  case  of  detention  they  should 
not  continue  to  eiurn  their  wages  ?  It  was  perfectly  competent 
to  them  so  to  do,  and  I  trust  that  in  future  they  will  do  so  :  for 
on  the  true  principle  of  Hadley  v.  Clarke  and  Blight  v.  Page, 
with  which  cases^I  am  not  disposed  to  quarrel,  if  the  party  do 
not  provide  against  that  which  is  a  common  risk,  but  makes  a 
general  contract^  he  must  suffer  for  his  neglect.  The  only  ques- 
tions in  this  case  are.  Did  this  voyage  subsist;  and  has  the  sailor 
a  right  to  recover  his  monthly  wages  for  all  the  time  which  he 
served  during  that  voyage?  I  am  of  opinion  that  ho  has  not  for- 
feited his  wages  by  any  act  of  his  own ;  that  the  voyage  subsisted, 
that  during  the  continuance  of  the  voyage  his  wages  were  going 
on,  and  that  he  has  a  right  to  recover  them. 

Judgment  for  the  Defendant. 


M<efMd^  The    Master,    Wardens,    and    Goromonalty  of   the 
'  Butchers'  Company  v.  Bullock, 

A  penalty  of  ir\BBT  on  a  by-law.     The  declaration  recited  a  charter  incor- 

201.  having  XJ  poratin^  the  society  of  the  art  or  mystery  of  butchers  within 

been  imposed  j  •  •         •  J         J 

V,  by  one  of  the  the  city  London^  the  liberties  and  suburbs  thereof,  and  within 

Batdier's^*'^*  any  Other  place  or  places  whatsoever  within  the  space  of  two 

Company  on  miles  from  the  said  city  of  London  by  the  name  of '  The  Master, 

fll^^^l'  "hardens,  and  Commonalty  of  the  Art  or  Mystery  of  Bntchers 

Sundof^  within  of  the  city  of  London^*  and  that  power  was  j^rantad  to  them 

riOT'^t^wasdc-  ^^?™  *™®  ^^  ^^®  ^  make  such  reasonable  ordinances,  Sfc,  as 

dared  by  a  sub-  to  them  or  (he  major  part  of  them,  of  whom  the  said  master 

thatS^aoy'oT  ®"^  ^^  Wardens  to  be  three,  should  seem  good,  also  to  impose 

fender  should  such  penalties    and   punishment   by  imprisonment   or  fine  as 

negiecTtopBy'  should  be  Sufficient  to  maintain  such  ordinances,  ^c.     It  then 

tiic  penalty  he  stated  a  by-law  made  as  follows :  That  whereas  the  Lord's-day, 

to  an  action  of  commonly  called  Sunday,  was  by  Christians  to  be  kept  holy, 

debt.  it  was  therefore  ordained  that  no  person  then  using  or  exer- 

not  necessarv  rising  or  who  thereafter  should  use  or  exercise  the  art  or  mvs- 

to  proTC  a  pre-  tery  of  a  butcher,  and  did  or  should  inhabit  or  dwell  within  the 

*  in  order  to  ®^^  ^^^7  ^^  London,  the  liberties  or  suburbs  thereof,  or  within 

maintain  such  two  miles  of  the   Same  city,   should  keep  open  any  shop  or 

actiont  a  I-  ir 

though  averred  '  OUCt 

in  the  declant- 
lion. 
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oSer  Qx  put  to  sale  or  sell  any  flesh  upon  the  said  day,  and  that 
any  person  who  should  offjpnd  contrary  to  any  part  of  that  or- 
dinance should  forfnt  and  pay  to  the  said  master^  wardens,  and 
commonalty,  for  the  first  time  20s.,  £6r  the  second  time  409., 
and  for  every  time  after  3/. ;  and  that  the  sums  of  money  foi^ 
feited  should  he  to  the  use  of  the  master,  wardens^  and  com- 
monalty, and  the  action  should  he  brought  in  their  name;  and 
also  that  if  any  member  of  the  said  company  within  the  city  of 
London f  the  liberties  or  suburbs  thereof,  or  within  any  other 
place  within  the  said  space  of  two  miles  from  the  said  city  of 
London,  did  or  should  thereafter  infringe,  break,  or  not  duly 
observe  any  act,  order,  or  ordinance  in  those  orders  or  ordi- 
nances expressed  or  contained,  and  should  thereby  incur  any 
penalty^  finct,  or  forfeiture  in  the  said  order  or  ordinances  con- 
tained, And  should  or  would  deny,  refuse,  or  neglect  to  pay  such 
sum  or  sums  of  money  as  should  happen  at  any  time  thereafter 
by  him  or  them  to  be  forfeited  or  due  to  the  said  master,  war- 
dens, and  commonalty  for  any  pain,  penalty,  or  forfeiture  or 
breach  of  any  of  the  said  acts,  orden^  or  ordinances,  it  should 
be  lawful  for  the  said  master  and  wardens  to  recover  such  penal- 
ties, 4rc.  by  action  of  debt  in  any  of  His  Alajesty's  courts  of  re- 
cord at  fV,e8tminster^    It  then  stated  a  confirmation  of  the  by- 
laws and  notice  to  the  Defendant  4  and  proceeded  to  allege  a 
breach  of  the  by-law  by  the  Defendant, in  exposing  to  sale  meat 
on  a  Sunday,  "  whereby  the  Defendant  forfeited  to  the  Plaii^ 
lifiis  for  his  said  ofieuce  the  anm  of  205.,  and  which  said  sum  of 
20s.  he  the  said  Defendant  afterwards,  to  wit,  on,  Sfc.  was  duly 
requested  by  the  said  Plaintiffs  to  pay  to  them,  to  wit,  at,  ^c. ; 
but  the  Defendant  then  and  there  wholly  refused  and  neglected 
to  pay  the  same.    By  reason  whereof  an  action  accrued,''  i^c. 
The  cause  was  tried  before  Lord  Jlvanley  Ch.  J.  at  the  Guild-^ 
hall  Sittings  after  last  Hilary  term,  when  a  verdict  was  found  for 
the  Plaintiffs,  with  liberty  to  the  Defendant  to  move  that  a  non- 
suit might  be  entered. 

Accordingly  Bayley  Seijt.  on  a  former  day  obtained  a  rule  nut 
for  entering  a  nonsuit  or  setting  aside  the  verdict  and  granting  a 
new  trial.  He  moved  on  two  grounds ;  first,  that  the  by-law 
npon  the  face  of  it  was  bad,  since  it  professed  to  negate  the 
trade  of  Butchers  out  of  the  limits  to  which  the  charter  extend- 
ed;  for  the  words  of  the  by-law  were,  "  that  no  person  exer* 
cising  the  trade  and  inhabiting  within  the  said  city,  tfc.  should 
Jceep  open  shop  on  a  Sunday,"  without  adding  within  the  said 
ypL«  HI.  F  F  city^ 
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city,  to  which  limits  he  contended  the  by-law  onght  to  ha^e  faeea 
cotifined  in  its  terms.  Secondly,  Xhat  at  the  trial  the  Flainlifi 
had  failed  in  proTing  a  demand  of  the  smn  forfeited,  wUeh  Vr 
the  terms  of  tiie  by-law  was  made  necessary,  and  wbs  alleged  ia 
"die  declaration. 

Shepherd  and  Beit  Seijts.  shewed  cause,  bat  were  stopped  by 
the  Court  from  arguing  the  first  point,  which  they  stM  might 
be  brought  on  by  a  motion  in  arrest  of  judgment.     WiUi  F«pect 
to  the  second  objection,  they  insisted  that  the  demand  allied  in 
the  declaration  did  not  amount  to  a  special  demand,  btit  was  no- 
thing more  than  a  licet  seBpius  reqtdsitus,  and  therefore  need  not 
1>e  proved  unless  made  necessary  by  the  terms  of  the  by-law; 
that  the  by-law  created  a  duty  in  the  party  to  pay  inunediateK 
he  committed  the  offence,  and  that  as  ^e  ofienoe  was  coamitted 
by  his  own  act,  and  he  could  not  be  ignorant  of  the  penalty  which 
he  thereby  incurred,  it  was  his  business  to  pay  witlioat  an; 
formal  demand  on  the  part  of  the  company.    Tliey  referred  to 
1  Roll.  Abr.fo.  468.  pi.  6.  where  it  is  said,  If  J.  is  indicted  in  a 
leet  for  an  encroachment  in  the  highway,  and  afterwards  ^.  dies 
and  B.  his  heir  continues  the  encroachment,  and  on  this  an  order 
is  made  in  the  leet  that  JB.  shall  reform  the  encroachment  nnd«r 
a  penalty  of  405.,  and  for  not  reforming  thereof  the  lord  of  the 
leet  brings  an  action  of  debt,  he  need  not  allege  that  B.  had 
notice  of  the  order  made ;  and  James  v.  Putney,  Cro.  Car.  488. 
to  the  same  effect.    They  observed  that  though  it  was  tme  if 
any  thing  were  to  be  done  previous  to  the  commeneement  of 
tha  action  the  declaration  must  allege  it  to  have  been  done,  yet 
in  this  case  the  words  of  the  by-law  were,  shall  deny,  relive, 
or  neglect,"  the  last  of  which  words  dearly  did  not  import  dia< 
any  previous  demand  need  be  made;  for  though  no  such  demand 
be  made,  yet  if  the  party  offending  does  not  pay  he  neglectB  to 
pay ;  that  if  a  demand  was  not  rendered  necessary  by  the  terms 
of  the  by-law  it  was  not  required  by  the  declaration,  since  tte 
averment  that  the  Defendant  was  duly  requested  might  be  n^- 
ferred  to  the  service  of  the  writ,  and  that  even  if  Ae  avennent 
could  not  bear  that  construction  it  might  be  considered  as  im- 
pertinent, and  therefore  need  not  be  proved. 

Bayley  Serjt.  in  support  of  the  rule,  admitted  fhat  where  a  by- 
law is  silent  respecting  any  demand,  an  action  of  debt  nay  be 
maintained  teithout  a  previous  demand,  but  contended  that  the 
particular  terms  of  the  by-law  in  question  had  rendered  snidi  de- 
mand necessary ;  that  although  the  word  neglect  alone  might  not 

have 
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kare  iBq>li^  the  Mceasity  of  a  deoMUid,  yet  beiag  coupled  viUi 
the  woids  d€njf  and  r§fuH  it  most  be  taken  to  mean  a  neglect 
after  demand ;  and  if  it  ooaM  bear  that  signification  the  Court 
would  be  inclined  to  adopt  it  in  a  case  wh^  the  penalty  being 
extremely  amali,  the  costs  of  an  action  might  exceed  that  penidQr 
before  the  Defendant  had  an  opportunity  of  putting  a  step  to  it 
by  paying  the  sum  forleited;  thai  saoh  ptob^ily  wm  the  reason 
why  the  words  **  deaiy«  refuse*  or  negleet''  were  iatieduoed  by 
the  company  into  the  by4aw;  he  obserred  that  thb  dedatalien 
was  settled  by  the  hte  M r«  Seijt  AMr  and  the  present  Lofd 
Chief  Justice  of  the  King^s  Bench.  i^  had  deemed  it  necessary 
to  latBodncean  averment  of  a  request^  ftom  which  it  may  be  in* 
ferred  that  they  thoaght  a  request  essential,  or  at  least  that  it  was 
a  qnestionabfe  point 

Our.  ad9.  vulL 

There  being  a  difierence  of  opinion  among  theienrmd  Jn%es 
they  dehrered  their  judgmeBts  tUa  day  teriatim* 

Cham  BEE  J.  As  the  1st  objectien  taken  in  this  case  appears 
upoa  the  record,  it  is  not  necessary  for  us  to  consider  it  in  this 
etage  of  the  proceedings.    The  otiier  objectiott  is  founded  in  a 
aapposed  defect  of  evideoce  at  the  teiaU  the  Plaintiff  haTiag 
faUed  in  proving  a  demand  of  tike  penalty.    The  declaration 
alates  a  particular  request,  but  if  that  be  unnecessary  it  is  mt 
ocntended,  nor  indeed  can  it  be,  that  it  is  any  thing  more  than 
surplusage.    It  is  urged,  however,   that  though  the  expnas 
words  of  Ae  by-law  may  not  perhaps  have  made  a  demand  ne* 
oessary,  yet  that  so  stnmg  an  indication  of  intent  that  ttiere 
idiould  be  such  a  previous  demand  is  manifested  in  the  diqx>si« 
tiott  of  the  words  on  which  this  qvestioa  arises  as  will  iaduoe  the 
Court  to  hold  sooh  demand  necessary.    One  part  of  the  by-lair 
ooastitates  the  offence  and  gives  the  penalty;  another  part  de* 
dares  how  that  penalty  shall  be  recovered.    I  am  not  awara^ 
however,  that  the  division  of  the  clauses  affords  any  inferoBoa 
in  support  of  the  Defendant's  aqfument.    The  sale  of  meat  on 
Sunday  is  the  offence ;  the  penalty  attaches  on  the  commission 
of  that  offence,  and  the  whole  corporation  is  authorised  to  sue  on 
denial,  refusal,  or  neglect  of  payment;  on  the  last  of  these  terms 
the  whole  question  tarns.    Before  we  deprive  these  worda  of 
th«ir  proper  meaning  we  ought  to  be  assured  that  they  would  be 
ambiguousor  repugnant  to  something  eise,uide8s  atneaning  w««a 
affixed  to  them  different  from  the  ordinary  acceptation.    Qinoik 
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nulla  ambiguitas  in  verbis,  nulla  expontio  eoniri  verba  expressa 
fienda  est    There  do  not   appear  to  be  any  three  words   in 
the  English  language  more   innocent  of  ambiguity  than  the 
words  deny,  refuse,  or  neglect.    The  word  deny  certainly  im- 
plies a  previous  request,  and  so  does  the  word  refose,  though 
in  some  forms  of  pleading  indeed  the  latter  has  not  that  signifi- 
cation, as  where  in  a  declaration  it  is  alleged  that  the  Defend- 
ant hath  refused  and  still  does  refuse.    In  this  case,  howeTcr, 
I  think  it  does  imply  a  request,  but  the  by-law  goes  further  and 
adds,  if  the  party  offending  neglect,  which  means  nothing  more 
than  if  he  omit.    It  has  been  observed  that  the  penalty  conse- 
quent upon  the  offence  being  very  small,  if  an  action  were  oom- 
menced  without  a  previous  demand  it  might  create  unnecessaiT 
expence.     That  consideration,  however,  cannot  induce  us  U> 
alter  the  by-law.    It  is  admitted  indeed  that  if  no  such  words 
had  been  introduced  into  the  by-law,  the  Plaintiffs  by  the 
general  operation  of  law  would  have  been  entitled  to  recover 
the  penalty  without  any  previous  demand.    It  is  true  that  the 
company  might,  if  they  pleased,  restrain  that  right,  but  I  do 
not  find  a  single  expression  which  evidences  their  intention  so 
to  do.     It  is  smd  that  the  word  neglect  is  qualified  by  the  ac- 
companying words ;  but  is  that  so?    The  words  are  disjoined; 
the  meaning  is,  if  the  offending  person  deny,  or  if  he  refufe,  or 
even  if  he  neglect  to  pay,  he  shall  be  liable  to  an  action.    The 
only  objection  to  this  construction  is,  that  the  clause  which 
directs  in  what  manner  the  penalty  shall  be  recovered  is  thereby 
rendered  nugatory,  since,  according  to  this  construction,  the 
clause  will  have  no  other  effect  than  would  have  resulted  from 
the  operation  of  law.    But  how  does  it  appear  that  the  cor- 
poration of  butchers  at  the  time  when  this  by-law  was  made 
were  acquainted  with  the  rules  of  law,  or  even  if  they  were 
that  they  meant  to  deviate  from  them  ?    There  could  be  no 
impropriety  in  stating  for  the  instruction  of  their  successors  in 
what  manner  the  action  should  be  brought,  though   the  di- 
rections introduced  should  amount  to  nothing  more  than  the 
law  would  have  authorised.     It  does  not  appear  to  me,  there- 
fore»  to  have  been  incumbent  on  the  Plaintiffs  to  prove  a  plu- 
vious demand. 

Rook  B  J.  The  point  on  which  I  have  the  misfortune  to  differ 
in  opinion  from  the  rest  of  the  Court  is  on  the  construction  of  one 
clause  in  the  byrlaws  of  the  butchers'  company.  The  company 
have  brought  an  action  of  debt  against  the  Defendant  for  apenalty 
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of  twenty  shilliags  for  exposiog  meat  to  sale  on  a  Sunday:  they 
have  stated  in  their  declaration  an  -actual  demand  or  request 
made  to  the  Defendant  to  pay  the  penalty,  and  they  haye  failed 
in  proving  it.  The  question  between  us  is.  Whether  this  alle- 
gation b  mere  surplusage,  or  whether  the  demand  is  not  made, 
substantially  necessary  by  the  terms  of  the  by-law?  I  think  an 
actual  demand  is  necessary.  The  company  are  authorized  by 
their  charter  to  make  by-laws  for  the  regulation  of  the  trade, 
not  only  among  their  own  members,  but  also  among  all  per- 
sons, who  exercise  the  trade  within  the  city  of  London,  or  two 
miles  thereof.  The  by-law  in  question  inflicts  a  penalty  of 
twenty  shillings,  not  on  all  who  selt  meat  on  a  Sunday,  but  on 
all  who  keep  open  shop,  or  o£fer  meat  to  sale  on«  Sunday ;  and 
it  has  this  clause,  that  if  any  one  shall  deny,  refute,  or  neglect 
to  pay  the  penalty  the  same  shall  be  recovered  by  action  of 
debt.  Now  as  this  by-law  affects  strangers  as  well  as  members 
of  the  corporation,  since  it  respects  acts,  which  are  not  neces-. 
sarily  penal,  but  are  open  to  explanation,  and  may  be  inno- 
cent or  penal,  according  as  they  are  explained,  and  as  it  in- 
flicts a  penalty  of  twenty  shillings  only,  which  is  much  less  than 
the  mere  costs  of  a  writ,  when  I  am  called  upon  to  say  whe- 
ther this  clause,  which  declares  under  what  circumstances  the 
action  of  debt  shall  be  brought,  has  no  meaning  at  all,  and  is 
mere  surplusage,  or  whether  it  has  a  meaning  and  is  intended 
for  the  relief  or  security  of  those  who  may  be  charged  with 
ofiending  against  it,  I  own  I  cannot  hesitate  in  delivering  my 
opinion  that  it  should  receive  the  milder  interpretation.  But 
if  I  thought  the  by-law  so  equivocal  as  to  be  fairly  open  to 
either  interpretation,  I  still  should  lean  to  that  exposition  which 
the  company  themselves  have  put  upon  it  by  the  form  in  which 
they  have  declared.  The  words  of  the  clause  in  question  are» 
**  if  any  one  shall  deny,  refuse,  or  neglect  to  pay."  It  is 
agreed  on  all  sides  that  if  this  clause  had  been  (miitted,  the 
offender  would  have  been  liable  to  an  action  of  debt  without 
any  previous  demand.  The  question  is,  Whether  these  words 
mean  only  that  he  shall  in  all  cases  be  liable  to  an  action,  or 
whether  only  in  cases  of  denial  or  refusal,  or  of  neglect  under 
particular  circumstances.  A  man  cannot  well  deny  or  refuse 
tilt  he  is  charged  with  an  act  or  requested  to  do  it :  both  these 
words,  therefore,  imfdy  a  previous  demand.  With  respect 
to  the  word  neglect,  it  does  not  exclude  the  notion  of  a  prior 
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nqnuitioB,  it  k  not  necessarily  confined  le  an  emiMOO  befem 
demniidf  for  a  nan  may  neglect  to  do  a  tbmg  after  he  ia  i»- 
qnested  to  do  it.    It  is  in  tins  respeot  eqm^oeal.    A  man  nay 
negleet  to  do  a  thbf^  after  veqnest,  or  lie  may  neglect  before. 
The  word  therefbre  being  ibns  eqnireeal,  I  Ifaink  with  ny 
Brother  Barley  (to  whom  indeed  I  am  indebted  for  afanoit 
every  argtment  I  can  nrge  in  support  of  my  opimoa)  that  it 
should  reeeive  its  interpretation  aeooidii^  to  the  eoDip«ny  in 
which  it  is  fonnd,  or  in  other  words  aeeordiag  to  the  centext 
"  Deny  or  lefiise'*  imply  a  prior  notice ;  ••  negleef  may  or 
may  not  require  it  acoordisg  to  the  intention  of  those  who 
made  the  clause :  then  I  wiU  gite  it  that  intetpvetation  which 
wDI  make  ell  the  words  effective  and  consistent,  and  not  that 
which  wH  take  away  all  meaning  from  the  two  former  words, 
and  render  the  whole  clause  nugatory.     By  giring  this  con- 
stmotion  to  the  term  **  neglect'*  all  the  three  wordft  will  have 
an  eflfeetfve  meaning,  for  a  man  may  neglect  after  demand, 
though  he  neither  denies  the  feet  nor  refuses  to  pay  ;  he  nu^ 
on  receivhig  notice  engage  to  send  the  money  to  the  ofllcer  of 
Ae  corporation  or  to  pay  it  within  a  linuted  time,  and  by  ne- 
glecting to  pay  it  may  incur  the  penalty:  and  perhaps  tlte  cor- 
pomtion  had  doubts  whether  under  such  circumstances  he  oonU 
be  eonsidered  as  denying  or  refusing  to  pay  unless  they  made 
another  demand*    The  firamers  of  this  by-law  nagkt  have  Tciy 
good  reasons  for  requiring  a  notice  to  be  given  before  an  action 
should  be  brought.     The  by-law  binds  themselveB  as  wdl  as 
aH  who  sell  meat  on  Sunday  within  their  jurisdiction.     Not 
every  sale  was  to  be  pend ;  cases  of  necessity  might  afibid  an 
oxease ;  the  persons  charged  might  be  able  to  explain  the  fact 
if  notice  was  pven  them ;  or  they  might  be  ready  to  pay  the 
penalty,  witiiout  incurring  the  further  expence  of  costs  of  suit : 
and  if  the  penalty  was  paid  the  corporation  could  gain  nothing 
more  by  bringing  an  action,  the  suit  at  law  could  be  beneficiai 
only  to  the  clerk  or  law-officer  of  the  company.    This  clause, 
tiierefore,  may  have  been  framed  with  the  view  of  making  a 
notice  necessary,  and  to  save  offenders  from  being  harassed 
with  writs  and  costs  of  suit  by  the  clerk  of  the  company  if  tfaej 
were  ready  to  pay  the  penalty.    It  may  be  said,  if  this  was 
their  meaning,  why  did  they  not  expressly  say  so?    I  answer, 
they  have  said  so,  very  plainly,  though  not  expressly^  if  my 
inteipretation  be  right :  but  if  the  otiier  interpretation  is  the 
true  one,  they  have  really  said  nothing  that  is  effectual.     The 
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lolanse  wiH  then  have  thk  meanidg;  whether  the  penea  ohargad 
as  an  othndex  denies  the  fact  mr  not,  wheth^  hn  i^efcses  to  pay 
or  not,  is  immaterial*  if  he  does  not  as  soon  as  he  has  sold 
meat  on  a  Sunday  oome  immediately  and  pay  his  twenty  shil- 
lings to  the  officer,  he  ahall  be  considered  as  guilty  of  neglect, 
and  shall  be  liable  to  an  action  of  debt.  I  do  not  in  my  cob- 
scienoe  believe  that  this  was  their  meaning ;  the  all^^ation  of 
notiee  in  their  declaration  wairants  me  in  saying  they  do  not 
so  understand  their  own  by-law  at  thb  day;  and  I  see  no 
reason  why  i  should  join  in  forcing  such  an  interpretation  on 
them  as  may  be  productive  of  opfNression,  when  the  milder  in- 
terpretation can  be  attended  with  no  inconvenience  worthy  at- 
tention, for  it  is  as  easy  to  give  a  notice  as  to  serve  a  writ ;  and 
the  offenders  are  qot  in  general  persons  who  are  likely  to  run 
away  to  avoid  paying  twenty  sellings ;  they  may  as  easily  be 
found  after  notice  as  before.  I  think,  therefore,  in  this  case 
there  should  be  a  nonsuit  entered. 

Hbath  J.  This  matter  appears  to  me  to  Ke  in  a  very 
narrow  compass.  I  can  add  but  little  to  what  has  been  said  by 
toy  Brother  Chambre.  It  seems  to  me  that  the  corporation 
intended  to  enumerate  every  species  of  non-feasance,  and  hav- 
ing used  the  words  deny  and  refuse,  they  superadded  another 
word  with  a  different  signification.  If  the  word  **  neglecf 
was  intended  to  have  no  other  meaning  than  the  two  preced- 
ing words  why  was  it  added  ?  When  words  are  added  to  words, 
they  are  designed  to  extend  the  meaning  of  those  first  men- 
tioned. The  law  is  not  very  curious  in  respect  of  demands 
previous  to  the  commencement  of  an  action.  If  a  bill  of  ex- 
change be  made  payable  on  demand,  bringing  the  action  is 
considered  as  a  sufficient  demand.  So  in  Hope  v.  Cohnan, 
2  Wils.  221.,  to  debt  on  an  annuity  the  Defendant  pleaded  that 
it  was  payable  only  if  personally  demanded  by  the  Plaintiff, 
and  that  the  Plaintiff  did  not  personally  demand  it ;  the  Court 
were  of  opinion  that  the  demand  was  not  traversable  in  that 
action,  though  it  might  have  been  so  if  an  action  had  been 
brought  upon  the  covenant.  It  is  true  that  they  also  observe 
upon  the  circumstance  of  the  requisition  that  a  demand  should 
be  made,  being  introduced  in  a  parenthesis  in  the  deed :  which 
is  indeed  an  absurd  reason,  and  in  some  measure  diminishes  the 
authority  of  the  report. 

Lord  Alvanlby  Ch.  J.    I  am  of  the  same  opinion  with  my 
Brothers  Heath  and  Chambre,   I  consider  the  words  "  if  any  per- 
son 
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1806.      won  shall  deny,  refiiie,  or  neglect,''  not  as  restraining  the  ligfcf 
Jr~^     to  bring  the  action,  bat  merely  as  descriptive  of  the  parties 
Ae.  of  the'    i^^ainst  whom  the  action  shall  be  bronght  in  respect  of  the  conv* 
BuTCKBRt'^    mission  of  the  offeODe.     It  is  said  that  great  advantage  wonld 
^  arise  fiom  notice  being  given  te  the  offender;  bat  lean  diMsover 

BosLocB.  no  advantage  which  is  not  coanterbalanced  by  an  eqoal  dis* 
advantage.  Hardly  any  of  the  statutes  which  inflict  penalties 
require  notice  to  be  given  to  the  parties.  The  penalty  is  in- 
flicted by  ar  by-law,  of  which  the  I>efendant  was  bound  to  take 
notice.  Why  shoidd  the  corporation  give  notice  to  the 
offender  of  their  intention  to  bring  an  action  but  to  enable  him 
to  remove  himself  out  of  the  way  ?  There  being  no  words  in 
the  by-law  wfiich  require  notice/  I  think  that  an  action  accmed 
without  it.  The  word  *'  neglecf*  must  be  altogether  rejected 
unless  we  give  thb  interpretation  to  the  by-law*  That  woid 
seems  to  have  been  inserted  for  the  purpose  of  making  the  party 
liable  upon  every  non-performance/  and  wouM  be  perfectly 
useless  unless  that  construction  were  given  to  it.  I  think  there- 
fore the  Plaintiffs  ought  not  to  be  nonsuited. 

Rule  diseharged. 


Danw  v.  Spurrier,  (a) 

The  following  certificate  was  sent  to  the  Lord  Chaaoeilor. 

This  case  has  been  argued  before  us,  and  we  are  of  opinii» 
that  upon  the  legal  construction  of  the  said  agreement,  the  De- 
fendant had  not  a  right  to  determine  the  term  of  21  years 
thereby  agreed  to  be  granted  at  the  expiration  of  the  first  sevea 
years. 

Altanlry. 
J.  Hbath. 

6.  ROOKB. 

A.  Chambre^ 

(a)  rid.  mUg  p,  S99.    And  ice  Ike  t.  Dixon,  9  EMt,  ]  5w 
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Wye  v.  Fisher.  /umim, 

Tn  this  casOy  the  Defendant  having  pleaded  the  general  issne  ^  FUintiir 
-^  Non  assumpsit,  a  plea  of  bankruptcy,  and  a  plea  of  set-off,  the  ed^iSjMae  ta 
Plaintiff  joined  issue  on  the  two  fint  pleas,  and  tendered  an  ^  pies,  and  <!«• 
issue  on  the  third;  he  then  demanded  a  rejoinder,  though  the  joinder  Am 
Defendant  was  under  terms  to  rejoin  gratis,  and  consequently  ^  Defendant 
the  Plaintiff  was  at  liberty  to  have  added  the  similiter  to  the  terma  to  rejoin 
third  plea  without  demanding  a  rejoinder;  the  Defendant  ^^j^^^^ 
not  having  rejoined,  the  Plaintiff  signed  judgment  for  want  judgment  re- 
of  a  rejoinder.  ^•^Z'' 

Clayton  Serjt.  now  shewed  cause  against  a  rule  nisi  for  setting  cosu,  because 
aside  the  judgment  and  subsequent  proceedings  thereon,  and  ad-  ^?  1,^^^°^ 
mitted  that  of  late  years  a  rule  had  been  introduced  in  favour  of  added  the  nmi. 
Plaintiffs,  allowing  them,  in  cases  where  the  Defendant  is  under  ^'^  >umsell 
such  terms  as  in  the  present  case,  to  add  the  similiter  without  any 
demand  of  a  rejoinder;  but  contended  that,  this  being  a  rule  in- 
troduced 
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troduced  for  the  benefit  of  the  Plamtiff»  he  was  still  at  liberty  to 
wave  it  and  demand  a  rejoinder,  and,  consequently,  the  Defen- 
dant not  having  complied  with  that  demand,  the  Plaintiff  was 
right  in  signing  his  judgment. 

Shepherd  Serjt.  contri,  insisted  that  the  judgment  was  irr^- 
lar,  being  signed  against  the  Defendant  for  not  doing  that  whicJi 
the  Plaintiff  might  have  done  for  him*  He  observed,  that  tire 
Defendant  was  deceived  by  the  conduct  of  the  Plaintiff;  for  as 
he  knew  the  Plaintiff  might  add  the  similiter,  he  stood  still  ex- 
pecting a  notice  of  trial  while  the  Plaintiff  was  signing  judg- 
ment against  him. 

The  Court  were  of  opinion,  that  as  the  rule  of  adding  the 
similiter  was  introduced  for  the  benefit  of  Plaintiffs,  they  had  a 
right  renundare  juri  pro  se  introducto ;  but  as  it  was  not  neces- 
sary for.  the  Plaintiff  to  have  adopted  this  circuitoua  course, 
they  set  aside  the  judgment  and  subsequent  proceeding^  thereoo 
widiout  costs. 


juiMioih.    George  Birch  Esquire  v.  The  Bishop  of  Litchfieli) 

and  Coventry,  Charles  Oakes  Esquire,  and  Johx 
Hunt  Clerk. 

QUARE  IMPEDIT.  The  declaratioA  stated  that  the  Defendants 
were  summoned  to  answer  the  Plaintiff  in  a  plea  that  they 
permit  him  to  present  a  fit  person  to  the  church  of  Handstportk 
^R  ^^^  county  of  Stafford,  and  in  the  diocese  of  the  said  biduf , 
clumed,  bdng  which  was  void  S^c,  and  also  to  a  certain  other  okuroh  of  Hamdh 
o^mAt^fd    9Dorth,  6f€*  which  was  void  8fc.    The  first  oount  stated,  that  on 


In^iMiretin- 
pedit  tlie  De- 
feodaut  plead 

edtelOOS 
M,  0.,  under 
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topreientto 
one  turn  io 
every  two 
tsmt,  present- 
ed one  J.  0, 
in  her  proper 
turn ;  that  the 
^urch  being 


seised  in  fee 
rf 

the  advoWsok  the  28th  of  June  1776  the  Plaintiff  was  seised  of  the  advowsoa 
of  the  church  first  mentioned,  as  in  g^ross  by  itself  as  of  fee  and 
rig^hty  and  being  so  seised»  and  the  church  being  vacant,  present- 
ed one  Thomas  Lane,  hb  clerk,  who  was  instituted  and  iiiducted 
into  the  same,  and  that  afterwards,  viz,  on  the  Ist  of  October 
1602,  the  Plaintiff  being  so  seized  thereof,  the  church  again  be- 

aiterwardfl  va-  ^^j^^  vacant  by  the  death  of  the  said  Thomas  Lane,  and  that  it 

cant,  one/. fv.  "^ 

under  ffhom 

the  Ptabtiff  daiaiod  presented  in  his  proper  tsm;  that  the  church  hdng  aitain  Tacant.  the  Plaiiidf 
presented ;  and  that  the  church  being  a  fourth  time  vacant,  it  belonged  to  the  Defendant  to  preMot 
On  demurrer  to  this  plea,  the  Court  held  that  tiie  Defendant  had  not  shewn  a  title  to  prescntt  tinor  h« 
had  not  shewn  whether  the  third  pfesentation  was  by  usurpation  or  by  agreement,  aiui  that  it  could 
not  be  presumed  that  the  Defendant  was  entitled  to  present  in  tiie  first  and  fourth  turn,  and  the 
Plaintiff  in  the  second  and  third,  since  the  plea  averred  tliat  M,  O,  had  presented  to  the  first  tun  u 
her  proper  turn,  and  J»  H^*  u>  hia  proper  turn.  Semb,  that  if  it  had  appeared  by  the  plea  that  the 
Plaintiff  had  presented  to  the  third  turn  by  usurpation,  he  would  still  have  been  entitled  to  the  fourtii 
turn  by  right 

belonged 
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belonged  to  tbe  Plaintiff  to  present  a  fit  person  to  the  said       1803. 
churchy  but  the  Defendant  hindered  him,  Sfc. 


Thesecond  count  dUeged  that  John  WyrUf  Esq*  on  the  9th  of      ^^^ 
July  17679  at  Handtworih  in  tiM  comity  af<Nre8aid9  was  seised  as  The  Bhfaop  of 
of  fee  and  right  of  three-fourth  parts  of  the  advowson  of  the   ^' J^"'^^**'' 
church  secondly  above-mentioned,  as  in  gross  by  itself;  diat  is       ouicn. 
to  say,  to  present  to  the  said  church  in  three  successive  turns  in 
every  four  turns,  the  whole  into  four  turns  to  be  divided.    And 
being  so  smsed  to  the  same  church,  being  vacant,  presented  as  in 
bis  first  turn  one  JoAm  Birch,  his  clerk,  who,  at  the  presentation 
of  the  said  John  IVyrley,  was  admitted,  instituted,  and  inducted 
into  the  same  in  time  of  peace,  in  die  time  of  His  present  Ma* 
jesty.    And  the  said  John  Wyrley  being  so  seised  as  last  afore- 
said, and  the  last  mentioned  church  being  full  of  thesmd  John 
Birch,  the  incumbent  thereof,  the  said  John  WyrUy  afteiwards, 
to  wit,  on  the  11th  day  of  January  in  the  year  of  our  Lord 
1772,  at  Handsworih,  duly  made  and  puUished  his  last  will  and 
testament  in  writing,  and  thereby  devised,  among  other  things, 
all  his  estate  of  and  in  the  last^mentioned  advowson  to  G*  Birch 
Esq.  and  his  bars ;  and  afterwards,  to  wit,  on  the  day  and  year 
last  aforepaid,  at  Handtworih  aforesaid,  in  the  county  aforesaid, 
died  so  seised  as  last  aforesaid,  and  without  revoking  or  alter- 
ing his  said  will,  by  reason  whereof  the  said  G.  Birch,  on  the 
death  of  the  said  John  IVyrley,  became  and  was  seised  as  of  fee 
and  right  of  the  said  three*fourth  parts  of  the  advowson  of  the 
last  mentioned  church  as  in  gross  by  itself;  and  the  said  G. 
Birch  being  so  seised  as  last  aforesaid,  the  same  church  after- 
wards, to  wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord 
1776,  at  HandiWforih  aforesaid,  became  vacant  by  the  death  of 
the  said  John  Birch ;  whereupon  the  said  G.'  Birch,  being  so 
ssised  as  last  aforesaid  to  the  same  church,  being  so  vacant  as 
last  aforesaid,  presented,  as  in  his  second  turn,  ThomuB  Lane, 
his  clerk,  who,  at  the  presentation  of  the  said  G.  Birch,  was  ' 
admitted,  instituted,   and  inducted  into  the  same  in  time  of 
peace,  in  the  time  of  His  present  Majesty ;  and  he  the  smd 
6.  Birch  being  so  seised  as  last  aforesaid,  the  same  church 
afterwards,  to  wit,  on  the  1st  day  of  October  in  the  year  of  our 
Lord'  1808,  became  and  was  vacant  by  tiie  death  of  the  said 
Thomas  Lane,  and  yet  is  vacant ;  by  reason  whereof  it  belongs 
to  the  gift  of  him  the  said  G.  Birch  to  present,  as  in  his  third 
turn,  a  fit  person  to  the  said  church  ;  and  the  said  Bishop, 

C.  Oakes, 


i 
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1808.       C.  Oaka,  and  John  Hunt,  do  nnjiutiy  hinder,  ifc.  to  the  da^ 
mage,  S^e. 


BxmcB  ip]^^  Bifl(op  pleaded  that  he  neither  had  nor  claimed  any 

The  Bbhop  of  thing  in  the  said  rectories  and  parish  ohnrches,  but  the  admis- 
'f  e"  uul^'*'  B^o°>  institation,  tfc.  as  ordinary,  Sfc. 

Others.  The  Defendant  Hunt  pleaded  that  he  did  not  hinder  the 

Plaintiffs  from  presenting,  6fc. 

The  Defendant  C  Oakes  pleaded  two  pleas,  stating  a  deed 
of  grant  between  the  said   C.  Oakes  and  Johfi  fVyrley,   bat 
which  was  lost  by  time  and  accident,  by  which  C  Oakes  gave 
to  John  Wyrley  the  last  presentation  in  exchange  for  the  now 
right  of  presentation.     On  these  pleas  issues  were  joined.     He 
then  pleaded,  thirdly,  ''that  the  said  G.  Birch  ought  not  to 
have  or  maintain  his  said  action  against  him,  because,  protest- 
ing that  the  said  G.  Birch  never  was  seised  of  the  whole  of  tlie 
said  adTOwson  in  the  said  first  count  of  the  said  declaration  men- 
tioned, or  of  three-fourth  parts  of  the  said  advowson  in  the  se- 
cond count  of  the  said  declaration  mentioned,  the  said  C  Oaka 
says,  that  the  said  church  in  the  said  first  count  of  the  said  de- 
claration mentioned,  and  the  said  church  in  the  said  second 
count  of  the  said  declaration  mentioned,  at  the  said  times, 
when,  Sfc,  was  and  still  is  one  and  the  same  church,  and  not 
other  or  different.    And  that  Mary  Oakes,  deceased,  in  her 
lifetime,  to  wit,  on  the  24th  day  of  November  A.  D.  1731,  was 
seised  of  and  in  one  moiety  of  ^e  advowson  of  the  said  chuicb, 
to  present  to  the  said  church  one  turn  in  every  two  turns,  in  gross 
by  itself  as  of  fee  and  right ;  and  the  said  Mary  Oakes,   h&sig 
so  seised,  she  the  said  Mary  Oakes  afterwards,  to  wit,  on  the 
said  24th  day  of  November  A.  D.  1731  aforesaid,  presented  to 
the  said  church,  being  then  vacant,  tit  the  proper  turn  of  the 
said  Mary  Oakes,  one  John  Oakes,  her  clerk,  who  on  that  pre- 
sentation was  admitted,  instituted,  and  inducted  into  the  church 
aforesaid,  in  time  of  peace,  in  time  of  our  late  Sovereign  Loid 
King  George  the  Second,  and  became  the  incumbent  thereof. 
And  the  said  John  being  such  incumbent,  and  the  said  Mary 
being  so  seised,  afterwards,  to  wit,  on  the  7th  day  of  March 
in  the  year  of  our  Lord  1746^  at  Handsworth  aforesaid,  by  a 
certain  indenture  then  and  there  made  between  the  said  Mary 
Oakes  on  the  one  part,  and  the  said  John  Oakes  of  the  other  part, 
(one  part  of  which  said  indenture,  sealed,  Sfc.  profert)  she  the  said 
Mary  Oakes,  for  the  considerations  therein  mentioned,  did  give 

and 
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and  grantjunto  the^'said  John  Oakes  and  his  heirs  the  aforesaid       1803. 

moiety  of  her  thcJ  said  Mmr^  Oakes,  of  and  in  the  said  advowsony      

to  have  and  to  hold  the  same  unto  the  said  John  Oakes  and  his       ^'*^" 
heirs  for  ever,  as  by  the  said  indenture  more  full  appears ;  by  The  Bishop  of 
virtue  of  which  said  last  mentioned  indenture,  the  said  John  ^"^,^^''* 
Oakes  became  and  was  seised  of  and  in  the  said  moiety  of  the       Others, 
said  advowson  as  of  fee  and  right;  and  the  said  John  Oakes  be- 
ing so  seised  thereof,  afterwards  to  wit  on  the  8th  day  of  June, 
A,  D.  1767,  at  Handsworth  aforesaid,  by  a  certain  indenture 
then  and  there  made  between  the  said  John  Oakes  of  the  one 
part,  and  the  said  Charles  Oakes  of  the  other  part  (one  part  of  . 
which  said  last  mentioned^  indenture  sealed  ^c.  profert),  the 
said  John  Oakes'' for  the  consideration  therein  mentioned,  did 
give  and  grant  tojfche  said  C.  Oakes  and  hb  heirs  the  aforesaid 
moiety  of  and  i^  the  said  advowson,  to  have  and  to  hold  the 
same  unto  the  said  C.  Oakes  and^his  heirs  for  ever ;  by  virtue 
of  which  said  last  mentioned  bdenture  the  said  C.  Oakes  be- 
came and  was  seised  of  and  in  the  aforesaid  moiety  of  and  in 
the  said  advowson,  as  of  fee  and  right ;  and  the  said  C.  Oakes 
being  so  seized  thereof,  the  said  church  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  became  vacant  by  the  death  of 
the  said  John  Oakes;  whereupon  oneJbAnTFyriey  Esq.  being  then 
and  there  seised  of  and  in  the  other  moiety  of  the  said  advow- 
son, in  gross  by  itself  as  of  fee  and  right,  presented  one  John 
Birch  to  the  said  church  being  so  vacant,  in  the  proper  turn  of 
the  said  John  Wyrley ;  and  the  said  John  Birch  upon  that  pre- 
sentation was  admitted,  instituted,  and  inducted  into  the  same 
church  and  became  incumbent  thereof;  and  the  said  John  Birch 
being  such  incumbent,  and  the  said  John  fVyrley,  being  so  seised 
as  aforesaid,  he  the  said  John  Wyrley  afterwards,  to  wit,  on  the 
11th  day  of  January,  A.  D.  1772,  at  Handsworth  aforesaid, 
duly  made  and  published  his  last  will  and  testament  in  writing, 
executed  and  attested  as  by  law  is  required  for  passing  real 
estates^  and  thereby  devised  the  said  moiety  of  the  said  John 
Wyrley,  of  and  in  the  said  advowson  to  the  said  G.  Birch  and 
his  heirs;  and  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Handsworth  aforesaid,  died^so  seised  as  last  afore- 
said, without  revoking  or  altering  his  said  will;  by  virtue 
whereof  the  Baid  G.  Birch  became  an4  was  seised  of  and  in 
the  said  last  mentioned  moiety  of  the  said  advowson,  as  of  fee  and 
light ;  and  the  said  C.  Oakes  being  so  seised  of  the  said  first  men- 
tioned 


44ft  CASES  IN  TRINITY  TERM 

I80B.      tKMied  moiety  of  a&d  m  the  gold  advowscm  as  aforesaid^  tkesaid 
ckweb  afterwanU,  to  wit,  on  tlie  28tb  day  of  Jime,  A.  D.  177(ip 


^«*       beeame  vaoaat  by  the  death  of  the  said  Join  Birch  ;  wtiereapoa 
"fteBkiMpof  the  said  GeorgteBtrcA  then  and  theie  presented  to  the  said  chnrcii, 
^'"^and^**  being  80  vaoant,  one  ThomoM  Lane,  his  clerk,  who  upon  that 
OihflfK       jwesentation  was  admitted,  instituted,  and  inducted  to  the  same, 
and  became  the  incumbent  theieof :  And  the  said  eborch  after- 
wards, to  wit,  on  the  1st  day  <^  Novemberl  A.  D.  18Q2,  became 
'vaomit  by  the  death  of  the  said  Thomas  Lane,  whereby  it  thai 
and  there  bekmgedr  and  still  belongs  to  the  said  C.  Oakes  to 
inesent  a  fit  peracm  to  the  same  chuxoh,  and  this  the  aaid  C. 
Oakes  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the 
said  G.  Birch  ought  to  haTO  or  maintain  his  aforesaid  actioa 
against  him,  together  with  his  damages  according  to  the  focm 
of  the  statute,  in  such  case  made  and  provided,  and  a  writ  to 
the  bishop. 

To  this  third  plea  the  Plaintiff  demurred,  and  assigned  for 
causes  of  demurrer,  '*  that  the  same  plea  doth  not  discdose  aoj 
title  in  the  said  C«  Oakes  to  present  a  fit  person  to  the  church,  in 
that  plea  mentioned  at  the  present  yacancy  thereof.  And  for 
that  it  is  not  alleged,  Qor  does  it  appear  in  or  by  that  plea  in 
what  right  or  by  what  title  the  said  G.  Birch  presented  to  the 
church  therein  mentioned,  the  said  Thoinaf  Lant;  nor  whether 
that  presentation  was  made  by  virtue  or  in  pursuance  of  any 
grant  made  ia  that  behalf  to  the  said  G.  Birch,  or  by  usurpa- 
tion or  otherwise.  And  for  that  the  same  plea  alleges  the  said 
churches,  in  the  first  and  second  counts  of  the  said  declaration 
mentioned,  to  be  one  and  the  same  church,  whereas  it  was  not 
competent  to  the  said  C.  Oakes  to  make  that  allegation ;  and  for 
that  the  same  plea  being  pleaded  as  for  a  special  plea,  yet  amounts 
to  the  general  issue  as  to  one  of  the  counts  of  the  said  declara- 
tion :  and  for  that  the  same  plea  does  not  conclude  with  a  tra- 
verse, and  is  therefore  argumentative :  And  for  that  the  same 
plea  is  in  divers  other  respects  defective  and  informal."  The 
Defendant  C.  Oakes  joined  in  demurrer. 

Williams  Serjt  in  support  of  the  demurrer.  The  question 
arising  upon  this  demurrer  is.  Whether,  if  the  Plaintiff  and  the 
Defendant  Oakes  are  each  seised  of  a  moiety  of  the  advowson  of 
the  church,  and  each  is  to  present  to  one  turn  in  every  two  tumsi 
and  the  Plaintiff  has  presented  to  the  two  last  turns,  he  is  not  also 
entitled  to  present  to  this,  which  is  the  third  turn  ?  According  to 

the 
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the  statement  of  tlie  right  of  presentation  on  the  plea»  the  iJ^ea*       1803. 

dant  OakesfhovlA  have  presented  to  the  last  turn,  and  the  piesen^     "^ * 

tation  of  the  Plaintiff  to  that  tarn  which  is  stated  to  haTO  taken  ^^ 

place,  mnst  now  be  deemed  to  have  been  a  presentation  by  ^BUiMpof 
tisnrpation.  In  Bro,  Abr.  tit.  Qyare  Impedit,  ph  118,  where  an  ^'and 
advowson  descended  to  four  co^paroeners,  and  the  two  finrt  pre-  Otiwn^ 
sented  in  th^  turn,  and  then  a  stranger  asurped  upon  tfie  thihl, 
it  was  held  that  upon  a  fourth  avoidance,  the  fourth  daughter 
should  not  lose  her  turn  on  account  of  the  usurpation  suffered  by 
the  third  daughter.  It  makes  no  difference  that  in  thb  case  tike 
second  turn  was  usurped  by  aperson  not  a  stranger  to  tiieohunDh, 
for  with  respect  to  that  turn  he  must  be  taken  to  be  a  stranger. 
The  doctrine  of  the  above  case  is  recog^sed  by  WiUk^  Ch.  J. 
in  Barker  v.  The  Bishop  ofTjondon,  Willes,  668.  In  Bro.  Ahr. 
tit.  Presentation^  pL  26.  this  case  occurs ;  A»  and  £.  having  a 
right  to  present  to  a  vicarage  by  turns,  A.  whose  turn  it  was, 
suffered  tiie  ri^t  of  representation  to  lapse  to  the  Bishop^  who* 
collated  a  clerk,  upon  whose  death  B.  presented,  and  it  waa 
held  that  he  had  a  good  right  so  to  do ;  for  that  A.  by  letting 
the  living  lapse  to  tiie  Bishop  had  lost  his  turn.  Before  the 
7  Ann,  c.  18.  an  usurpation  not  resisted  would  have  been  con- 
clusive evidence  of  a  right  in  ^are  impedit;  and  the  party 
claiming  a  ri^t  of  presentation  would,  upon  the  next  avoid- 
ance, have  been  put  to  his  writ  of  right.  Had  it  not  been 
therefore  for  the  provisions  of  the  statute  of  Anne^  the  Plain^ 
tiff  might  have  claimed  tiie  whole  advowson,  having  been 
allowed  to  usurp  upon  the  Defendant  in  the  last  turn.  Under* 
that  statute,  however,  upon  any  subsequent  avoidancethepartiea 
are  at  liberty  to  litigate  the  question  as  if  there  had  been  no  usur- 
pation. Soon  after  the  fire  of  London,  a  case  arose  which  is 
applicable  to  tiie  present;  viz.  The  Bishop  of  London  v.  The 
Mercers'  Company,  2Str.  925.  Fitzg.2i7.  There  a  quare  impedit 
was  brought  by  the  Company  for  presentation  to  the  parish 
church  of  St.  Mildred  Poultry,  and  St.  Mary  Colehurst,  in  the 
city  of  London ;  the  declaration  stated,  that  both  churches  were 
burned  down  by  the  fire,  and  the  two  parishes  were  united  by 
act  of  pariiament,  with  right  reserved  to  the  patrons  to  present 
by  tarns,  and  that  which  had  the  greatest  endowment  to  present 
first ;  that  St.  Mildreds  Poultry  had  the  greatest;  that  the  Plain- 
tiff had  the  advowson  of  St.  Mary  Colehursi,  and  the  Crown  of 
St.  Mildred,  whose  church  was  full  of  Richard  Perinehief, fAerk:^ 
that  after  the  union  King  Charles  Second  pres^ited  -Kickard 

Perinchief, 
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1803.      PerimMrf,   D.  D.   who  died,  and  the  King  premtod  Job 
Williams,   who   was  instituted  and  inducted,  and  aftervards 


^^"       .promoted  to  the  See  of  Chiehesier ;  that  it  then  belonged  to  tiie 

The  Bishop  of  Kbg  to  present  by  his  prerogative,  and  he  accordingiy  pre- 

'^■ad^**'   sented  George  Martin ;  and  upon  his  death  King  George  the 

Otbert.  First  presented  Robert  Brettdh ;  and  that  upon  bis  resigDatkn 
the  company  claimed  a  right  to  present.  The  Coort  held  ty 
the  Mercers'  Company  had  a  right  to  present,  because  the  pre- 
sentation by  the  Crown  of  Willianu  and  Martin  was  bot  ose 
presentation,  and  consequently  the  presentation  claimed  was  the 
fourth  presentation ;  though,  if  those  had  been  considered  as  tfo 
presentations,  the  Company  would  not  have  been  entitled  to 
present,  notwithstanding  all  the  previous  presentations  by  tk 
Crown.  In  this  case  it  matters  not  to  the  Plaintiff  wbedter 
the  Court  shall  deem  the  last  presentation  by  him  to  h^^ 
been  by  right  or  by  wrong.  If  it  was  by  wrong,  the  cases  shew 
that  he  has  not  lost  his  right  to  the  third  turn,  by  his  usmp 
tion ;  and  if  it  was  by  right  it  must  have  been  by  pemussioDa 
the  Defendant  Oakes. 

Bayley  Seijt  contri.  The  argument  in  support  of  the  de- 
murrer proceeds  on  the  notion  that  the  right  of  preseotatkm 
claimed  upon  the  pleadings  is  an  alternate  right  of  pt^^ 
tation,  viz,  once  in  every  two  tarns;  but  that  does  not  app^^^ 
be  the  right  claimed.  Nor  indeed,  if  the  right  claimed 
were  an  alternate  right,  would  the  law  be  so  clearly  rxi^ 
Plaintiff's  favour  as  has  been  supposed.  The  case  of  a  p^^ 
sentation  by  the  Bishop  in  the  turn  o{  one  of  several  <^ 
parceners  in  consequence  of  a  lapse,  does  not  stand  od  ^ 
same  ground  as  a  turn  usurped  by  one  of  several  co-fBXceos^' 
in  the  former  case  the  Bishop's  presentee  is  virtually  tbe  p^ 
sentee  of  the  party  who  suffers  the  lapse,  thou^  oomiix^J 
the  presentee  of  the  Bishop,  whereas  the  same  cannot  be  saia 
of  the  presentee  of  a  party  usurping.  In  The  Bishop  ofl^* 
don  V.  The  Mercers'  Company,  the  fourth  turn  belonging  to  ta« 


Company,  and  the  turn  in  dispute  being  the  fourth  turn 


Court  had  no  other  point  to  decide,  and  were  not 


W^ 


to  consider  the  case  of  a  party  usurping  a  turn  out  of  his  ^^ 
Indeed  in  The  Grocers'  Company  v.  The  Archbishop  0/  ^^^' 
bury.  2  BL  770.  8  Wils.  221.  the  very  point  now  in  dispot<J^ 
Attempted  to  be  raised,  but  the  Court  felt  it  un^^^^'^^^ 
decide  it,  intimating,  however,  that  it  was  not  altogether  a  0 
point  But  the  allegatioo  of  the  right  of  presentation  in  ^f   . 
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■ 

fendanf  8  plea  does  not  amoant  to  an  allegation  of  a  right  to  pre-       1803. 
«ent  onee  in  every  two  turns,  beginning  by  a  presentation  on  the     — -^— 
part  of  the  Plaintiff,  but  only  of  a  right  to  present  once  in  every       ^'^ca 
two  turns.    If  80»  thou^  the  Plaintiff  by  usurpation  procured  'Hm  BUliop  ol 
to  himself  the  two  last  turns,  yetvas  two  new  turns  are  noweom-     "a^'i!^^' 
mencing,  non  constat  that  the  Defendant  Oaka  is  not  ^titled  to       Otben. 
the  first  of  those  two  turns.  Hie  inode  of  presenting,  as  well  as 
the  right  claimed,  must  be  precisely  alleged  before  the  Court  can 
determine  whose  lurn  the  one  now  in  dispute  is;  and  in  the  old 
entries  it  will  be  found  to  be  so  alleged.    Thus  in  fVinchs  Ent. 
p.  826^  (a)  tiik  Quare  ImpediU  the  right  claimed  is  quAlibei 
aliem&  vice,  which  defines  the  mode  of  presenting  so  far  as  to 
exclude  the  possibility  of  either  party  ever  presenting  twice  to- 
gether.   Again  in  the  same  book,  p.  684,  (b)  the  right  claimed 
is  to  present  four  turns  in  every  five  turns,  viz.  "  ad  praenlan- 
dum  ad  eandem  ecdenam  quatuor  primis  iumh  vel  vicibus  innmul 
concurreniibutf  in  qtabuslibei  quinque  tumis  vel  vicibus  proximi 
concitrrentibus  vacantibusJ*    Where  advowsons  are  in  coparce- 
nary, the  mode  of  presenting  may  be  regulated  by  agreement* 
Now  the  fair  mode  of  regulating  the  right  of  presentation  be- 
tween two  Goparcenera,  would  be  to  give  the  first  of  the  two  first' 
turns  to  one,  and  the  first  of  the  two  second  turns  to  the  other; 
one  taking  the  first  and  fourth,  and  the  other  the  second  and 
third  turns,  unless  it  clearly  appear  upon  this  record  that  such 
is  not  the  mode  in  which  the  right  of  presentation  to  the  church 
in  question  is  regulated,  the  Court  will  not  presume  against  the 
Defendant  Oaka,  who  has  already  lost  one  turn. 

WUliams  in  reply,  observed,  that  the  ]Hea  had  shewn  bow  the 
tarns  were  to  commence,  by  alleging  that  M^  Oa£»  had  presented 
<'  in  her  proper  turn ;''  but  that  if  that  had  not  been  the  case,  still 
the  Court  could  not  presume  any  other  mode  of  regulating  the 
tand  than  that  which  the  law  imposes,  viz.  turn  and  turn,  begin* 
ning  from  the  eldest,  until  an  agreement  of  a  different  nature  was 
shewn;  and  that  none  such  had  been  shewn  by  the  Defendant 
OakeSf  on  whose  behalf  it  should  have  been  pleaded  if  it  existed. 
Lord  Alvamlbt  Ch.  J.  The  question  in  this  quare  impedit 
arises  upon  the  third  plea  only,  and  upon  that  plea  I  am  of  opi« 
nion  that  the  Plaintiff  is  entitled  to  judgment  in  favour  of  his 
demurrer.    The  plea  states  that .  one  M*  Oaket  (under  whom 

(a)  Ed.  %^60,  or  p.  7i5in  the  otlm  edition,    (b)  Ed.  1680,  or  650  in  tb«  oCher  edidoo, 

VOL.  III.  ^  GO  the 
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18ad.      tbe  Defenilut  claims)  in  1781  **  was  seised  of  and  in  one  moietf 
0^  the  adTOWsofi  of  the  said  church,  to  present  to  the  said  cfamdi 


'1^]^"  one  torn  in  every  two  tams^  in  gross  by  itself  aa  of  fee  ad 
The  Bisbo(>  of  right ;''  and  it  proceeds  to  allege  that  the  said  M.  Oakes^  in  the 
"jr.  ajid^'*^  said  year,  ''  presented  to  the  said  church,  being*  then  vacant,  is 
Otbefi.  the  proper  turn  of  the  said  M.  Oakes.*'  It  then  allies  that  tk 
hext  presentation  was  by  John  Wyrley,  Esq.  (under  whom  the 
Plain tifi^  claims)  "  in  the  proper  turn  of  the  said  John  Wfde^^ 
What  are  we  to  conclude  from  th»  statement,  but  that  the  pie* 
decessors  of  the  present  disputing  parties  had  each  a  moiety  of 
the  advowson,  and  that  each  t>reseDted  in  succession,  which  pie- 
tentations  are  admitted  to  be  '*  in  their  proper  turns.'*  Uiiles 
some  express  agreement^  showing  a  different  mode  of  presecti* 
iiott,  be  brought  before  tbd  Court,  are  we  not  to  piesome  tiat 
course  to  have  been  pursued  which  the  law  points  Out,  mz,  tbt 
where  one  party  presents  to  the  first  turn^  he  {^resents  to  the  tliiri 
turn  also.  The  mode  in  which  the  presentations  are  alleged  to 
have  taken  place;  is  evidence  of  the  mode  in  whioh  they  ought 
to  continue  to  take  place ;  diid  if  tiieve  be  any  existing  agree- 
ment of  a  different  nature,  it  o^ight  to  have  boon  pleaded.  It  is 
too  late  now  to  call  upon  the  Court  to  ptesama  that  the  par^ 
who  had  the  first  turn  was  to  have  the  fb^lrth,  and  the  partr 
.  who  had  the  second  tuiti  was  to  have  the  third :  ai^y  r^^htioi 
of  that  kind,  ariising  Mt  ^  a^eemeat  between  the  parties 
should  havd  been  stated  on  the  records  The  piea  then  proecedi 
to  deduce  the  title  of  the  Plaintiff  and  Defeadaat,  and  to  sbev 
that  the  Plaintiff  has  pi-esented  to  the  two  hst  tnris»  aVernnf 
'*  whereby  it  then  aud  there  betonged)  and  still  belongs^  to  the 
*  said  C.  Oakt9  to  present  a  fit  person  to  the  said  uhuith/'  But  it 
does  not  appear  whether  the  Plaibtiff  ^sentted  to  the  said  toiu 
by  usurpation,  o)r  by  agreement  between  him  md  the  persea 
^hose  turn  it  was  to  present ;  and  on  that  point  the  fk&k  m  too 
loose  and  uncertaii^.  Supposii^  the  Plaintiff  in  ha^e  nsarped 
upon  ^t  Defendant,  I  do  Mt  Wish  ti»  gitfs  any  (^nmoo  as  is 
what  operation  that  usurpation  Wodd  have  had  upon  the  fvra 
now  in  diispute,  though  as  at  ^Hresent  advised,  I  tkaUk  fliat « 
much  fl(s  it  wus  the  Defendant's  Aiult  fdr  peraiitAig  iuoh 
tioh,  he  mtist  suffer  for  his  owh  Mgligence.  It  is  not  poaaible  to 
understand  this  right  of  presentation  as  idl^ed  in  the  plea,  to  be 
any  other  than  an  alternate  right ;  and  it  is  not  shewn  whether 
the  Defettdant  lost  his  turn  last  time  by  the  nsuTptttioii  oftbe 

PhaDtidT 


f  N  THB  Forty-third  Year  op  GEORGE  III.  4fi8 

Plaintiff  ar  hj  his  owo  coasent.    The  Defendaat^  theroforey  in       1806. 

tliid  third  plea,  has  shewn  no  bar  to  the  Plaintififs  claim.  

Ileaikp  J.    I  am  of  the  same  opinion.  BmcH 

Rookit  J,    I  am  of  the  saxne  opinion,  on  the  gromid  that  the  The  Bishop  uf 
Defendant's  plea  is  too  Yague  and  uncertain.  LiTciirifii.D« 

Ckambre^  3.  I  have  not  mach  doubt  on  the  principal  point,  othcrib 
for  if  the  Plaintiff  did  nsnrp  upon  the  Defendant,  still  I  think  we 
should  hardly  say  that  the  Defendant  may  now  nsnrp  upon  the 
Plaintiff  by  way  of  retaliatioa.  It  is  not  neoessai^^  however,  to 
^consider  that  point  upon  these  pleadings*  The  argument  re- 
^peoting  the  right  cliiimed  upon  the  plea  is  ingenious,  but  not 
0ound ;  if  any  other  than  the  usual  mode  of  presentation  had 
lieen  agreed  apon  by  tiie  parties,  the  Defendant  should  hare 
pleadMl  that  agreement. 

Judgment  £wr  the  Plaintiff. 

PxJMSDAY,  Demandant,  v.  Sir  Richard  Hughes,  Bart.     J^^  tonu 

and  JoHX  Bzdmokd,  Tenants. 

'Vrr  RIT  ov  RiORT«    The  count  was  as  follows :  in  Uie  count  of 

^^     8u89er,  to  wit»    Jofm  Dunuday^  by  W.  C.  Ws  attorney,  ?t7,"^f  .^g!.* 
rfemands  against  Sir  J{.  H.  Bart,  and  J.  B.  10  messuages,  10  cient  to  state 
cottages,  80  bams,  80  stable,  80  outhouses,  20  gardens.  80  d!l!^|;Sid"1r 
<>rchards,  SOO  acres  of  meadow  land,  fiOO  aeves  of  pasture  Und*  ^^f  women, 
fiOO  acres  of  arabte  land,  and  900  aom  of  wood,  with  the  ap^  !^hd^orjr!5, 
purtenanees,  in  the  several  parishes  oi  Fietching  and  Worthy  in  mthootshev- 
4iie  connty  Sailer,  as  his  tflght  of  inheiitanee,  by  writ  of  the  ii^  werenTeoe^ 
ihe  King  of  right ;  and  theiwopon  he  saath,  that  Sbadrack  Blun^  7|j«  ^^rc 
dell^  late  of  Siati  Bergkoli,  in  the  comtf  of  Suffolk,  was  seiEed  Wtmo  ^SZnd 
ef  tlm  tenements  aforesaid,  with  the  appurtenances  in  his  de^  writTrilbt  * 
mesne,  as  of  fee  and  right,  in  the  time  of  peace  in  the  time  of  the  unlets  a&i^ik. 
Lonl  Gtorge  the  Second,  late  King  of  GreiU  Briiain,  to  wit,  ^j^J^^^ 
within  rixty  yeurs  now  last  past,  by  taking  the  isplecB  thereof  to  aSidmvlt.*  ^ 
the  value,  tfc.  and  died  thereof  seiaed.     And  the  said  Jvhn 
Dwnsdatf  further  sidth,  that  upon  the  death  of  the  said  Shadrudc 
Blundeil,  the  right  to  the  said  tenements,  with  the  appurtenancaSf 
itesceaded  and  came  tb  one  Maty  Bushby,  (formeriy  Maty 
BltttideU),  one  Elitabeth  Biumtell,  one  Jane  Dunudt^  (jbnaiBffy 
Jane  Blundeli,)  and  one  Hannah  Gregory  (formerly  Hannah 
Blmdelt),  as  cousins  and  beira  of  tiie  said  Shadraek  BlundeU; 

*  And  see  ChoHwoad  r.  Morgan,  1  N.  R.  65.    Ba^lit  v.  Matintfi^,  1  V,  R.  tS$* 
But  wttChoUneifiy  y.  PagUm,  3  Bing.  t. 

G  6  8  that 
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1808.  that  is  to  say,  as  nieces  and  co-heirs  of  one  John  BlumdeU^  who 
■■'  -  '  *was  86n  and  heir  of  one  John  Blundell,  who  was  son  and  heir 
PvMsoAY  Qf  QQg  other  John  BlundelL  who  was  son  and  heir  of  one  other 
HuoBKs  John  Blundelt,  which  said  last  mentioned  John  BlundeU  was  (at- 
*f^454^T  ther  also  of  one  mchohs  BlundeU,  who  was  father  of  one 
Shadrack  Blundett,  who  was  father  of  the  said  Shadrack  Blaih 
dell,  last-above  seised  of  the  said  premises  as  aforesaid;  and 
from  the  said  Mary  Buihbtf,  Elizabeth  BlundeU,  Jane  Ihtmtdaf, 
and  Susannah  Gregory,  the  right  to  the  said  tenements  with  the 
appurtenances  descended  and  came  to  the  said  Mary  Bmskbf, 
Jane  Dumsday,  and  Hammh  Gregory,  as  the  snrnving  sisters  aod 
,  co-heirs  of  the  said  Elizabeth  Blundell,  and  from  the  said  Manf 
Bushby,  Jane  Dunuday,  and  Hannah  Gregory,  ihe  right  to  ^ 
said  tenements  with  the  appurtenances  descended  and  came  to 
the  said  Mary  Bushby,  Hannah  Gregory,  and  the  said  J«ii 
Dunuday  the  demandant,  as  surviving  sisters^  son,  and  co-hdis  d 
the  said  Jane  Dunuday ;  and  from  the  said  Mary  Bushby,  Hannah 
Gregory,  and  the  said  John  Dumsday  the  demandant,  the  right  to 
the  said  tenements  with  the  appurtenances  descended  and  caoif 
to  the  said  Hannah  Gregory  and  the  said  John  Dumsdrnf  the  de- 
mandant, as  the  only  surviving  sister,  nephew,  alid  heirs  of  the 
said  Mary  Bushby,  she  the  said  Mary  BnshBy  having  dUed  with- 
out issue ;  and  from  the  said  Hannah  Gregory,  and  the  said  Job 
Dunuday  the  demandant,  the  right  to  the  said  tenements  with 
the  appurtenances-descended  and  came  to  the  said  John  Dumy 
day  the  now  demandant,  as  nephew  and  heir  of  the  said  Hannak 
Gregory,  who  was  the  surviving  cousin  and  heir  of  the  said 
Shadrack  Blundell,  last  above  seised  as  aforesaid ;  and  that  saxk 
is  the  right  of  him  the  said  John  Dumsday  the  demandant,  he 
offers,  4rc.  After  several  imparlances  the  Avowing  abridgm^it 
of  the  Plaintiff's  demand  was  put  in  :-^ 

Sussex,  to  wit,  John  Dunuday,  by  W.  C.  his  attorney,  demands 
against  Sir  jR.  H.  Bart,  and  J.  B.  4  messuages,  8  bams,  SstaUes, 
4  orchards,,  and  1510  acres  of  arable  meadow  pasture  and  wood 
land,  with  the  gardens  and  appurtenances  in  the  several  parishes 
of  Fletching  and  Worth,  in  the  county  of  Sussex,  as  his  right  d 
inheritance,  by  writ  of  the  lord  the  King  of  right :  And  it  is  to 
be  known  that  the  said  John  Dunuday,  in  the  court  of  the  Kii^ 
here  made  his  demand,  in  the  said  writ,  of  10  messuages,  10  cot- 
tages, 80  bams,  80  stables,  80  outhouses,  20  gardens,  20  orch- 
^ds,  500  acres  of  meadow  land,  500  acres  of  pasture  land,  500 

acr& 
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aores  of  arable  land,  and  200  acres  of  wood,  with  the  appur- 
tenances and  *  now  abridges  his  demand  to  the  said  4  messuages, 
3  bams,  8  stables,  4  orchards,  and  120  acres  of  arable  meadow 
pasture  and  wood  land,  with  the  garden  a^ad  appurtenances,  Sfc. 
To  this  there  was  a  demurrer,  assigning  for  causes, ''  that  it  does 
not  appear  in  or  by  the  said  count,  how  or  in  what  manner  the 
said  Mary  Bushby,  Elizabeth  BlundeU,  Jane  Dumsday,  and  Han- 
nah Gregory,  were  the  nieces  and  co-heirs  of  the  said  John  Blun- 
deU in  the  said  count  first  nientioned,  and  for  that  the  said  count 
is  in  othor  respects  defective,  insufficient,  and  informal." 

Bayley,  Serjt.  in  support  of  the  demurrer,  objected,  first,  that 
the  count  was  defective  in  not  shewiag  how  the  four  persons 
named  in  the  special  demurrer  were  nieces  of  JoAa  BlundeU;  and, 
secondly,  that  it  was  not  competent  to  the  demandant  in  this 
case  to  abridge  his  demand  (a).  On  the  first  point  he  was  pro- 
ceeding to  observe,  that  descents  are  either  immediate,  as  from 
father  to  son,  or  mediate,  as  from  .uncle  to  nephew ;  that  in  the 
latter  case,  where  some  one  person  necessarily  intervenes  between 
the  ancestor  and  the  heir,  the  demandant  is  bound  to  state  such 
intervening  person,  since  he  might  possibly  be  subject  to  a  disabi- 
lity which  might  prevent  the  descent,  as  alienage,  attainder,  tfc* 
and  cited  Collingwood  v.  Pace,  1  Vent.  415.,  when  the  Court 
called  upon  the  demandant's  counsel  to  support  the  count. 

Best,  Serjt.  for  the  demandant,  admitted  that  the  count  could 
not  be  supported,  but  applied  for  leave  to  amend,  and  cited  Scot 
V.Perry,  3  WUs.706. 2  BL  758.  S.  C,  where  an  amendment  was 
allowed  iuformedon,  and  ThepL  Dig.  lib.  8.  c.  28,  s.  21.,  where 
the  sfiune  was  permitted  in  a  writ  of  dower,  and  urged  that  it 
was  the  constant  practice  to  amend  in  common  recoveries,  which 
were  in  fact  real  actions. 


1803. 

DUMSOAY 
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and  Another. 
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(a)  In  14  H.  6. 3  ft.  4  a.  Bro.  Ab,  tiU 
Abridgement,  PL  IS.  Ivyn,  dh.  J.  8aid> 
"  that  in  all  caaea  where  the  writ  is  de  U- 
bero  tenemento,  as  in  assise,  the  writ  is  in- 
jutti  duuitivit  eumde  Ubero  tenemento  tuo; 
atid  in  writ  of  dower  the  writ  is  rationa- 
bilem  dotem  quod  ei  eowtmgit  de  Ubero  U- 
nemento,  uf  one  W.  her  husband ;  and  in 
writ  of  right  of  ward,  the  writ  is  eiat0- 
diam  terre  et  tueredis  ;  in  these  cases,  and 
such  like,  the  demandant  may  abridge*his 
plaint  or  demand ;  and  the  reason  is,  that 
although  he  abridges  one  acre  of  land. 


still  the  writ  is  good  de  Ubero  tenententa; 
but  in  precipe  quodreddai,  where  certain 
acres  are  demanded,  there  he.  cannot 
abridge,  for  then  he  woold  falsifj^  his  own 
writ,  and  where  the  writ  is  acknowFeged 
to  he  false  in  part,  it  shall  abate  for  the 
whole ;  and  in  assise  de  Ubero  tenemento, 
in  A.  and  B.,  the  plaintiff  cannot  abridge 
in  B.,  for  then  his  writ  would  bo  false." 
For  more  concerning  abridgements,  see 
Bro,  Ab»  rit.  Abridgement,  and  Bo(^  en 
Beat  Actient,  p.  S90 ;  also  the  statute  %l 
H,  8<  c.  S> 

The 


fttid  Another. 
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1603.     *    The  Coiire  thous^ht  that  the  firtt  objeetien  to  the  conntiai 

clearly  good,  for  that  the  ftnir  persotm  stated  to  be  nieoM  and  co- 

DtfiisDAr  jjgjyg  ^f  j^^^  Blundell,  might  either  be  four  daeghten  of  one 
HvoHxs  brother  or  sister  of  John  Biundill,  or  daughters  of  foor  serenl 
sisters  of  JoAfi  Blundell:  and  with  respect  to  the  ameDdmeot. 
they  obserted,  that  it  was  not  of  ootirse  to  amoDd,  bvt  tbattke 
demandaot  ought  to  make  etit  a  case  by  affidatit ;  sayiogi  thai 
the  ease  of  dower  coald  afford  no  anthmity  in  a  initofriglii; 
it  being  a  maxim  that  three  things  are  always  favoured  in  lav, 
life,  liberty,  and  dower.  The  Court  therefore  only  granted  a 
rale  to  shew  cause  for  an  amendment.  And  on  a  sabsequent  day 
that  nile  was  discharged,  on  account  ef  the  insaffidencyof  tv 
affidavit,  and  judgment  was  given  for  the  tenants. 


JttMfSd.  TURN£R  V.  £tL£9. 

In  an^action  of  npHia  w«s  an  action  against  the  Defendant,  as  warica  of  t^ 

teccution,  the  PUtt,  for  an  escape  of  a  prisoner  in  exeoutton.  The  secow 

u^^Th'  ^®™*  ^  ^^  declaration  in  which  the  question  arose,  slated, that 

pLtiTr  wu,""  the  Plaintiff,  by  a  judgment  of  the  Court  of  King's  Bench,  m 

M*bro*'hr  ^^^^^^  *  certain  debt,  together  with  damages  and  corfSi 

before  m  j^dse  agaiust  one  T.  Jo  Aifsoii,  whereof  (37A  parcel  thereof  was  Atisfi^  • 

w  Wffl  cSi?  that  the  Plaintiff  for  having  execution  of  the  reddoe  in  T^' J 

nuued  to  tb^  Term^  4S  Geo.  3.  sued  a  ca.  sa.  out  of  the  said  Court  upon  »^ 

n.'S?i«  Hi*  said  judgment,  directed  to  the  Sheriff  of  Middles,  who  to<* 

"  by  tbe  Slid  the  said  1\  J.  in  execution,  and  detained  Um  in  custody  by  y^^ 

••  6e^  c^X  ^^  ^^  ^^  ^'^^^  ^^^"^  ***®  **'*  *'•  -^^  afterwards,  to  irit,  on,  *^ 

*•  and  Uie  said  by  virtue  of  an  habeas  corpus^  was  brought  before  Sir  Sm^ 

^-"^^^w  Lawrence,  Knight,  and  then  alleged  that,  "  thereapon  the  said 

-  remaining  in  T»  J,  was  then  and  there  committed  by  tbe  said  Sir  A*.  ^ 

''"'^^my''  ^«»^^  to  the  custody  of  the  marshal  o{ the Mar$kal$ea  of  Jj 

-appeal.."  gaid  lord  the  Kiug,  there  to  remain  at  the  suit  of  the  ?i^^' 

dence  d^Icom.  «ntil  he  would  have  satisfied  the  said  Plaintiff,  the  said  reftda^ 

^idTof  *?.  k  ^^^^^  ^^  ^^*^**  ^^^  damages  in  the  said  writ  of  ca-  sa.  i»<;j^ 

botnot^filed  of  tioDed  as  by  the  said  ^t  o(  habeas  eorpuB,  and  the  said  cooud^ 

mlt^'  '^ rt the  '^®"*  tbereon  now  remaining  in  the  sai^  court  more  frUy  f^ 

KU^r^Held*  pears/'  It  then  further  stated,  that  the  marshal  detained  i^^ 

ab?T?diJ^*-  ^'  "^^  *°  ^^  custody,  charged  with  the  said  ca.  sa.  at  the  suit  ot 

nZ^I^\  •  S.  a  5  Esp.  Rep.  a.    And  see  W^^/<y  ▼. /onfi.  5  East.  440.    ^^P^'^'.f* 

niMtb?^4d  «  M.  &  S.  «0«.  Drajfcr  v.  GarratU  1  B.  &  C.41.  Bnmt  v.  Eyi«,  ST-*"*-'^  ' 

as  la5H  •  pla«l^"' 
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Pluntiff,  vntil  he  was  by  aBOtfaer  writ  of  haheas  corpm  tned  out       i808- 

of  the  Oommon  Pleas,  broaght  before  Sir  jllan  Chambri^  Knight, 

one  of  the  justices  of  our  lord  the  King  of  the  Bench,  and  by        '^'* 

him  committed  to  the  Fleet,  in  execution,  natil  he  should  satisfy        £ns»- 

the  residue  of  the  debt,  and  damages  in  die  said  ea.  $a,  mentioned, 

as  by  the  said  writ  of  en.  m.  Juabtas  corpus,  and  retnni  thereof, 

and  commitment  thereon,  now  imnaining  in  the  said  court  of 

our  said  lord  the  King  mose  fully  appears ;  and  that  by  means 

thereof  the  said  Defendant,  being  warden  of  the  Fleet,  had  the 

said  T.  •/•  in  execution  for  the  residue  of  the  said  debt  and  da* 

mageSf  until  he  afterwards  voluntarily  suffered  him  to  escape. 

At  the  trial  of  this  cause  before  Lord  Ahanl^,  Ch.  J.  ^t4he 
Westmimter  sittings  after  last  J&ulertenn,  the  Plaintiff,  in  order 
to  pvoTo  that  part  of  the  declaration  which  alleged  that  T.  J. 
uras  committed  to  the  custody  of  (he  marshal,  charged  with  the 
ea.  sa.,  called  the  marshal  of  the  King^s  Bmich,  who  produced 
die  writ  of  haf^eQM  corpus,  with  the  commitment  of  Mr.  Justiae 
LawreMee  indorsed  thereon,  but  stated  fhat  the  writ  was  brought 
from  his  own  office^  not  having  been  ffled  of  record  in  the  Court 
of  Sling^s  Bench.  Upon  thi^  it  was  objected  that  the  committ> 
ment  could  only  be  proved  by  evideifce  of  a  commitment,  filed 
of  record  in  the  court  to  which  the  judge  belonged  by  whom  the 
commitment  was  made ;  and  even  if  that  were  not  necesswy  in 
all  cases,  still  diat  the  Plaintiff^  by  the  terms  in  which  he  had 
alleged  the  commitioent  in  his  declaration,  had  tied  himself  up 
to  such  proof.  Lord  jihymnkjf  being  of  this  opinion,  nonsuited 
dM  Plaintiff. 

A  role  Visi  for  setting  aside  this  npnsuit  having  been  obtainel 
on  a  fonner  day. 

Shepherd  and  .fiss^  Seijts.  now  shewed  cause.  First  a  com*- 
mitment  must  be  proved  by  matter  of  record.  The  Court  can^ 
not  take  notice  of  a  party  being  in  custody,  unless  he  a^iear  to 
be  so  Igr  the  records  of  the  Court.  In  Holland  v.  foar  odienu 
Oro.  Eliz.  0Q5,  the  Plaiatiff  brought  an  a{^eal  of  murder  against 
die  Defendants  by  original,  at  the  return  of  which .  the  De^ 
fiondants  appefivedat  the  bar,  whereupon  the  Plaintiff  having  dis- 
covered a  fault  in  the  writ,  would  have  declared  against  them 
in  custodiA  Mareschaili:  but  the  Court  said  ^'  that  the  appeaV'- 
ance  of  the  Defendants  did  not  make  them  in  custodid  Mares- 
chaili, unless  there  be  a  record  quod  commitiUur  Mareschalld,  or 
that  they  find  bail,  odierwise  not.''    In  the  case  of  IVighiman 

V.  Jtfu/- 
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1808.  V.  Mutttm,  2  Str.  ia26.»  wUch  was  an  action  against  flie  Har- 
shal  for  an  escape,  the  declaration  aTcrred  a  ooiBinitBeat 
by  Sir  WUUam  Chappie,  ''  ^^  by  tbe  said  conunitBent  m 

£Ti.it.  more  at  large  appear."  And  npon  special  demurrer,  the  deck- 
ration  was  holdea  to  be  bad,  for  want  of  shewing  a  oDmmitoeiit 
of  record,  the  Court  saying,  **  he  is  not  in  point  of  law  in  tk 
mardud's  custody  until  the  commitment  is  entered  of  recon). 
It  u  true  that  in  Wate  v.  Brigg$,  1  Ld.  Rayn.  8S.  8.C.2&ift. 
665.  .the  same  objection  was  over-ruled  on  general  demoner; 
but  it  may  be  observed,  that  the  objection  could  not  have  pre 
vailed  in  Wightman  v.  MyllenSp  even  upon  special  doavner,  if 
the  proof  of  a  commitment  not  of  record  would  baire  ben 
sufficient  to  sustun  the  action.  The  difference  betwees  a  p- 
oeral  and  a  special  demurrer,  only  rdates  to  the  fona  of  pie*'' 
ing.  And  whatever  omissions  may  have  been  'made  id  tk 
pleading,  the  same  proof  is  always  necessary  to  maintam  tk 
action.  Thus,  if  an  aetbn  be  brought  upon  a  judgv^^  ^ 
the  Plaintiff  omit  to  add  proti/pa^f/p^r  rea>rififiit,  the  I)ef<»^^ 

can  take  no  advantage  of  such  omission,  unless  he 
specially ;  yet  the  Plaintiff  must  prove  his  judgment  by  a 
of  the  record,  in  the  same  manner  as  if  it  bad  been  alleged  to 
be  of  record.  In  this  case  it  was  the  duty  of  the 
have  completed  the  record  before  he  brought  his  actioo 
he  done  so,  the  record  would  have  related  back  to  tbedaj<>i 
which  the  prisoner  was  committed  by  the  judge.  la  tlie  cas( 
of  Kirk  V.  French,  1  Esp.  N.  P.  Cat.  81.,  which  wasan  acta 
for  a  malicious  arrest,  the  Plaintiff,  in  order  to  prove  tha^"*^ 
first  action  was  at  an  end,  produced  an  order  of  a  judge  to  »>} 
proceedings,  and  Lord  Kenyan  inclined  to  think  the  em^ 
insufficient.  Secondly,  the  Plaintiff  has  rendered  V^^V^ 
commitment  of  record  necessary,  by  the  averment  wticij^ 
has  introduced.  The  distinction  between  immaterial  and  ^ 
pertinent  averments  is  now  perfectly  settled.  If  ^  ^  V 
averment  might  be  struck  out  without  destroying  die  caose 
^  action,  the  averment  is  impertinent,  and  need  not  be  pi^^ 
But  if  the  whole  cannot  be  struck  oat,  though  a  part  of  H  ^ 
not  have  been  stated,  the  averment  must  be  proved  bs  i^ 
Admitting,  therefore,  that  a  comwtVftVttr  not  entered  of  rec^ 
would  have  been  sufficient  to  support  the  action,  7^^  ^ 
was  necessary  to  aUege  a  commitment  of  some  sort^  ^^ 
Plaintiff  has  thought  proper  to  ^ver  a  comniitmeot  of  '^^ 
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lie  is  not  at  liberty  to  prove  any  other  qiecies  of  commitment.       .1B08. 
This  distinction  was  acted^npon  in  Savage  y.  Smiih,  2  Bl.  1101. ;      «-— — 
and  Brtstow  v.  Wright ,  Doug.  665.  ed,  2.»  and  was  recognized  by        ^^'* 
Lawrence^  J.  in  fVUUamson  y.  Allimon,  2  East,  462;  Erut* 

VaughanwadBayley,  Seijts.  shewed  cause.  First,  it  was  alto* 
gether  unnecessary,  in  this  case,  to  aver  a  commitment  of  records 
There  is  a  distinction  between  those  cases  where  the  Defendant 
being  already  in  the  custody  of  the  marshal,  the  Plaintiff  after^ 
wards  charges  him  in  execution^  and  those  where  the  Defendant 
being  in  execution  at  the  Plaintifi^s  suit,  is  remored  by  habea» 
corpus  into  the  marshal's  custody.  In  the  former  it  i^  necessary 
to  enter  the  commitment  upon  record,  but  in  the  latter  it  is 
not  If  the  Defendant  be  already  in  the  marshal's  custody,  it 
is  necessary  that  the  Plaintiff  should  do  some  act  in  order  to 
shew  his  election  to  charge  him  in  execution,  before  he  can 
maintain  an  action  against  the  marshal  for  an  escape.  The" 
necessity  of  some  act  being  done  to  shew  the  Plaintiffs  elec- 
tion in  such  case  was  establiriied  in  WiUson  ▼•  Sutton,  1  Salkm 
272.,  and  Fotterel  y.  PAj%,  3  Burr.  1841. ;  and  probably  the 
case  of  fVightman  ▼•  Mtdlens,  where  it  was  holden  necessary  on 
special  demurrer,  to  add  the  words  prout  patet  per  recordum, 
was  a  case  in  which  the  party  was  in  custody  before  he  was 
charged  in  execution  by  the  Plaintiff.  But  where  the  Plaintiff 
has  completed  his  execution  before  the  Defendant  is  committed 
to  the  custody  of  the  marshal,  there  seems  to  be  no  reason  why  he 
should  be^obliged  to  enter  the  conmiitment  of  record.  The  De- 
fendant being  legally  in  execution,  the  Plaintiff  has.  a  right  to 
expect  that  he  will  be  safely  kept  notwithstanding  any  removal 
by  habeas  corpus.  The  Plaintiff  is  no  party  to  the  habeas  corpus, 
nor  has  he  any  notice  of  it;  and  as  his  election  to  take  the 
Defendant  in  execution  has  been  made  preyious  to  the  removal 
of  the  Defendant  by  habeas  corpus,  it  seems  to  be  ^ually  un- 
necessary and  unreasonable  to  require  that  he  should  enter  the 
commitment  of  record.  Secondly,  if  it  wa^  not  necessary  fa 
aver  the  commitment  to  have  been  of  record,  the  averment  of 
a  commitment  has  been  sufficiently  proved,  for  that  part  of 
the  declaration  which  states,  that  the  commitment  remained  in 
the  Court  of  King's  Bench,  may  be  rejected  as  surplusage. 
In  Ptppin  V.  Solomom,  5  T.  jR.  496.,  it  was  held,  that  an 
averment,  ^  without  which  the  declaration  would  be  perfect, 
need  not  be  proved.     Now  it  appears  from  the 'case  of  Wate 

V.  Briggs, 
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IMS.      v.Bnjggi,  tfiat  the  dedamtloii  in  tUt  caae  wmU  kare bea 
■'  p«rfect»  if  the  •▼ermeot  that  the  conunitaMnt  venaiBed  htbe 

^  Court  of  King^s  Beneh  had  been  omittecU  for  the  coBmitiDfit 

Evu*.  is  only  matter  of  indnceoiettt.  The  eaiea  cited  do  not  tpplj. 
With  leipect  to  the  ease  in  Cro.  EUz.,  thoogh  the  Defenbit 
was  atthe  bar  of  the  King's  Benoh,  it  wbb  not  jiroTed  bjaiy 
evidenoe,  that  he  was  commitled  to  the  eustody  of  the  manU, 
and  ooBseqnentlj  the  CSonit  conld  not  take  notice  that  he  ins  a 
soeh  OQstody.  The  contract  stated  in  BfiUcm  ¥•  Wr^k,  beiif^ 
an  entire  thing ,  it  was  inonmbent  on  the  Plaintiff  to  prove  b 
contract  as  he  had  lud  it.  The  case  of  Savage  r.Swaik,  nsa 
action  by  an  infocmer  against  a  sheriff's  offioer»  &r  exadioi 
iUegal  fees  npon  ^fi.fa. ;  and  as  he  averred  that  the^A  ^ 
npon  a  jndgment  prsTioosIy  described  in  the  declaratisaf  ke  n 
honnd  to  prove  that  judgment,  thongh  he  oeed  not  barestifi' 
the  jndgOMttt  at  all* 

Iiord  AlvaniiBY,  Ch.  J.  It  was  desriy  oeoessaiy  to  pctife 
a  commitment  of  T.  Johnmn  to  the  custody  of  the  niH»l' 
Withoat  an  allegation  of  some  kgal  commitmeat  the  decian* 
tion  wouUl  have  been  bad,  and  in  order  to. maintain  the  Bcti<» 
that  allegation  most  be  proved.   If  then  the  whole  avennent  re- 
specting the  commitment  to  the  marsbali  could  not  have  been 
struofc  out  of  the  deelaraticm*  the  question  is.  Whether  it  ^^ 
not  incumbent  on  the  Plaintiff,  to  prove  the  commitm^'^^  ^ 
alleged ;  that  is  to  say,  nbt  merely  a  comoiitment  oo  p«p^|^ 
dorsed  by  Of r.  Justice  Lawrence,  but  a  commitment  reioaui^ 
of  record  in  the  Court  of  King's  Bench  I    Let  us  first  coo^ 
whether  a  conunitmeot,  not  of  record,  would  have  bees  a  g^ 
commitment.    X  do  not  understand  the  distiiH^tion  viu^'^  ^ 
been  attempted  as  to  the  necessity  of  entering  on  record  ^' 
mitments  on  mesne  process,  and  not  entering  comjnitmeots  to 
execution.  It  is  true  that  the  report  of  Wighttftafi  v.  MuUf^ 
does  not  state  that  the  conmiitment  was  in  executioo,  bat  w 
that  the  party  was  committed  by  Sir  fV.  Chappie  at  the  suit  of  tbe 
Plaintiff,  as  by  the  said  commitment  may  more  at  large  app^' 
There  the  Court  was  of  opinion»  that  a  commitment  not  of  r^ 
was  no  legal  commitment,  and  that  the  Plaintiff  nugb^  ^  ^ 
have  alleged  no  commitment  at  alL    It  does  not  iqpp^  ^ 
material,  whether  the  commitment  were  on  mesne  procoi^^ 
in  execution ;  but  that  case  strikes  me  to  be  a  comply  ^^ 
rity,  for  saying,  that  the  act  of  a  single  judge^  nokis  adop^ 
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l>y  the  coart  to  which  he  belongs  i«  of  ^o  Talidity.  As  the  '  1808. 
courts  do  not  jdt  in  yacation,  many  things  are  done  fay  Ae 
judges  individually ;  but  their  acts,  when  recognised,  beoome  the 
aot|  of  the  court ;  and  I  believe  there  is  no  instance  in  which  £yuf • 
effect  has  been  giren  to  those  acts  in  an  action  at  law,  unless 
they  have  been  previously  put  upon  the  records  of  the  court. 
The  course  of  pleading  affords  the  strongest  proof  of  tins  doc- 
trine, it  being  the  constant  practice  to  allege  a  commitment 
of  record :  and  in  the  case  ci  fVightman  v.  Mullens,  the  declara- 
tion was  holden  bad  upon  special  demurrer  for  want  of  such  an 
all^ation.  It  is  asked,  who  is  to  enter  this  comimtment  of 
TMord  ?  I  say  the  Plaintiff  is  to  enter  it  if  he  wants  to  avail 
himself  of  the  commitment,  and  on  his  application  the  Court  of 
King^s  Bench  would  compel  the  marshal  to  assist  him  in  mat- 
ing this  entry :  for  if  the  act  of  the  single  judge  be  a  lawfiil  act, 
no  doubt  the  Court  will  not  only  recognise  that  act,  but  do 
any  thing  in  their  power  to  make  it  effectual  in  support  of  any 
claims  sought  to  be  derived  under  it ;  by  persons  en^tled  to 
make  those  claims.  I  am  therefore  of  opinion,  that  the  alle- 
gation of  the  commitment  would  have  been  iniperfect,  if  it  bad 
not  been  an  allegation  of  a  commitment  now  of  record.  But 
even  if  such  an  allegation  had  not  been  necessary,  (though  on 
this  point  I  speak  with  great  deference  *to  those  who  are  better 
skilled  in  the  science  of  pleading  than  myself,)  still  I  think  the 
form  of  the  allegation  such  as  to  have  required  proof  of  a  com-' 
mitment  of  record  ;  for  the  Plaintiff  having  stated  a  commit-  . 
ment  of  a  particular  kind,  was  not  at  liberty  to  prove  a  commit- 
ment of  any  other  species,  though  the  particular  description 
might  have  been  unnecessary*  The  case  of  Savage  v.  Smith, 
and  the  other  cases,  proceed  upon  this  principle,  that  where 
the  whole  of  the  allegation  is  unnecessary,  there  it  may  be  struck 
out.  With  respect  to  the  case  of  Williamson  v.  Allison,  the 
knowledge  of  the  Defendant  was  perfectly  immaterial,  and  in 
case  of  a  tort  all  the  aggravation  need  not  to  be  proved.  We  all 
know,  that  if  a  party  derive  his  right  of  action  against  the  debtor 
throagh  a  variety  of  deeds,  instead  of  charging  him  generally  by 
virtue  of  divers  mesne  assignments,  he  mast  prove  the  deeds  as 
stated.  So  if  a  party  claiming  under  a  demise,  take  upon  him^ 
self  to  state  a  demise  by  indenture,  he  must  prove  his  allegation 
though  a  general  averment  of  a  demise  would  have  been  sufficient 

For 
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1808.      ^^'  ihBBe  leasoDs  I  am  of  opiiiion»  that  even  on  the  aeoood 

gronnd  the  nonsuit  ought  to  be.  sustained. 

TvBNn  Hbath,  J.  I  am  of  the  same  ophuon  on  both  groimdft.  It  is 

ETiiif.  dear  that  an  action  for  an  escape  cannot  be  maintained  withod 
a  commitment ;  and  the  first  question  is,  Whether  it  be  neceS' 
sary  that  such  conmiitment  should  be  entered  of  record,  or 
whether  the  signature  of  a  judge  be  suflSeient  I  For  certain  por* 
poses  the  signature  of  the  judge  is  sufficient ;  it  is  a  wamntio 
the  officer  to  enter  the  commitment  of  record.  In  the  same 
manner  if  a  judgment  be  signed,  it  is  sufficient  for  certsuo  par- 
poses :  but  ^  an  action  be  brought  upon  that  judgment,  the  re- 
cord must  be  made  up  and  produced.  This  affords  an  ansver 
to  the  observations  which  have  been  made  respecting  the  piafi- 
tice  of  the  officer  keeping  the  commitments.  He  keeps  then 
until  they  are  called  for;  but  when  called  for  hemustentff 
them.  With  respect  to  the  second  point,  as  the  GommitzaeDt 
has  been  described  in  a  particular  manner,  in  a  necessary  aw 
material  averment,  it  must,  according  to  all  the  cases  cited,  be 
proved  as  it  has  been  described. 

RooKB,J.  lam  oftHe same. opinion  upon  both  poiats.  i^ 
by  no  means  prepared,  however,  to  say  that  it  is  necessary  in  t 
declaration  of  this  sort  to  aver  a  commitment  of  record,  i^ 
rather  appears/rom  some  cases  that  a  commitment  may  be  staged 
generally.  For  if  the  commitment  be  stated  to  be  of  record, 
it  shidl  not  be  tried  by  the  record,  but  per  pais,  it  beii«  natter 
of  fact  not  conclusive  upon  the  party.  This  appears  &t»i 
UiddUton  v.  Manucapton ofSylvater,  ISid.  216.,  and  ConffJ^' 
Jacob,  1  Sid.  220.,  where  it  is  said,  that  if  a  commitment  (» 
record  were  conclusive,  it  would  be  in  the  power  of  any  «^ 
tomey  to  make  an  entry  of  a  commitment  on  record,, tbougo 
the  party  were  not  in  custody.  The  record,  therefore,  ^ 
being  conclusive,  it  doth  not  appear  to  me  to  be  necessary  to 
state  it  in  a  declaration  for  an  escape;  but  still,  whetker  the 
commitment  be  so  stated  or  not,  it  must  be  proved  by  ^ 
entry  of  record  as  appears  from  Rex  v.  Povey,  1  Sid.  287. 
is  necessary  to  make  the  record  complete  with  respect  to  a 
commitment,  as  with  respect  to  an  execution.  Before  die  Pl^°' 
tiff  can  maintain  an  action,  he  most  prove  a  complete  title  oj 
shewing,  that  the  party  was  in  the  legal  custody  of  the  ma^ 
shal,  which  must  be  by  a  commitment  of  record.    It  is  ^f 
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-who  is  to  make  the  entry?    The  answer  is,  either  the  PlaintiflF       1808. 
must  do  it  himself,  or  if  the  marshal  shoald  refuse  to  permit  him 
80  to  do,  he  must  apply  to  the  Court;  who  would  compel  their  ^ 

officer  to  permit  him.  Though  the  officer  is  allowed  to  keep  the  ^vi^* 
commitments  for  his  own  security,  he  will  not  be  allowed  so  to 
keep  them  as  to  discharge  himself  from  an  action  of  escape.  It 
seems  to  me  that  both  mason  .and  authority  concur  in  requiring, 
that  the  commitment  should  be  entered  of  record.  If,  however, 
this  be  doubtful,  still  I  am  of  opinicm,  on  the  second  point,  that 
the  comnntment  ought  to  have  been  proyed  as  laid.  I  cannot 
think  that  part  of  an  averment  can  be  considered  as  material, 
and  the  other  part  as  surplusage.  As  tiie  Tlaintiff  in  this  case 
has  taken  upon  himself  to  state  a  commitment  upon  record,  he 
was  bound  to  prove  a  commitment  of  that  description,  and  hav- 
ing failed  to  do  so,  I  think  that  the  nonsuit  was  right. 

Ch  AMBRB,  J.  I  entirely  agree  with  the  rest  of  the  Court.  In 
the  course  of  the  aigument,  we  have  been  led  to  contider  the  dis- 
tinction between  that  which  is  matter  of  inducement,  and  that 
wfak^h  is  the  immediate  cause  of  action.  But  the  cases  upon  that 
subject  relate  merely  to  the  manner  of  averring  different  instru- 
ments in  the  declination;  and  indeed  the  language  of  those  cases 
does  not  appear  to  me  to  be  very  correct.  But  although  the 
commitment,  in  this  case,  be  matter  of  inducement^  it  cannot 
be  said  to  be  immaterial ;  it  is  as  much  the  fcundation  of  the 
action  as  the  case  of  escape  itself;  it  is  the  first  stone  in  the  action. 
The  cases  which  relate  to  the  necesaty  of  proving  particular 
averments,  only  distinguish  between  that  which  is  material  and 
that  which  is  impertinent ;  but  make  no  distinction  between  that 
which  is  inducement  and  that  which  is  the  immediate  cause  of 
action.  It  is  also  said  in  some  of  the  cases,  that  where  matter  of 
fact  and  matter  of  record  are  united  in  the  declaration,  the  De- 
fendant may  blend  them  upon  a  plea  of  nil  debet.  But  do  those 
cases  say  any  thing  respecting  the  proof?  ^  If .  a  prout  patet  per 
recordum  be  not  stated,  it  is  merely  matter  of  special  demurrer ; 
but  though  if  it  be  not  specially  demurred  to  the  declaration  is 
grood,  still  it  must  be  proved.  Suppose  an  action  brought  on 
a  judgment,  and  prout  patet  per  recordum  be  omitted ;  there 
must,  nevertheless,  be  the  same  proof  given  as  if  it  had  been 
stated.  Can  it  be  said  that  a  defendant  would  not  be  at  liberty  to 
flesert  the  matter  of  fact,  and  put  his  defence  upon  the  want  of  a 

record? 
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18S8L      feo«rd?  He  migbt  refer  tbe  issue  to  the  Court vpoo  tlutddeel, 
"         for  there  would  be  no  cause  of  aetion  arising  from  the  jodgmeit, 
TvBVBft      jf  ^^1^  ^^Q  Q^  record  of  a  judgment.     We  now  come  to  tk 
MxM       questioD,  Whether  it  be  abadutely  necessary  that  the  cmmt- 
tiiur  should  be  entered  of  record  before  legal  evidence  can  be 
produced  ?    Sev^al  authorities  have  been  cited  to  shew  that  it 
is  neoeasarjr,  and  none  have  been  cited  to  the  contrary.  Xo 
reason  has  been  adduced  to  shew  that  there  is  any  distinctkn  be- 
tween this  act  of  a  judge  out  of  court,  and  any  other  order  b 
a  judge  out  of  court    Now  in  all  cases  the  acts  of  s  singie 
judge  out  of  court  must  be  recognised  by  tha  Court  in  order  ts 
give  diem  validity ;  nor  can  they  becoasidered  to  be  tkeactiof 
the  Court  until  they  be  entered  of  record.  Periia{M  iastrameiti 
of  this  sort  aie  not,  strictly  speaking,  records,  Imt  for  the  ptf« 
pose  of  the  present  argument  Ihey  may  be  so  considered^  aod 
whenever  circomstances  i^uire  that  they  should  be  I^J 
proved,  they  must  i^pear  to  be  filed  of  record.    Tiie  case  s 
Cro.  Eliz.  as  well  as  that  of  fVighi^naB  t.  MuUem,  ane  decisis) 
4^ this  pmnt ;  and  before  we  get  rid  of  those  a«tboritief,  maa^ 
be  fmmSshed  with  some  princif^  of  law  upon  which  we  m; 
decide  contrary  to  them*    But  though  it  be  said  that  tbe  cos- 
mkmeat  is  only  the  act  of  a  dingie  judge,  still  it  mo^  be  le- 
membered  that  this  act  is  the  act  of  the  Court  to  wbkk  k 
helengs ;  and  indeed  the  writ  of  habeas  corpus  being  retttmaUe 
before  the  chief  justing  unless  the  single  judge  act  for  the  C(^ 
to  which  he  belongs,  and  his  act  be  adopted  by  the  Caurt,^ 
would  seem  to  be  without  any  authority.    Oa  this  psri  of  »« 
case,  therefore^  I  am  clearly  of  opinion  that  the  noosmt  vtf 
well  warranted.    If  it  were  neof^ssary  to  go  further^  I  ^^ 
say  that  the  latter  part  of  the  averment,  which  the  Tm^ 
contends  may  be  hid  out  of  the  case,  is  not  .capable  of  W 
sepatated  from  the  former  part»  or  treated  as  an  inuDsteniu 
and  distinct  averment    It  is  a  description  of  the  instnun^^  ^ 
commitment,  and  must  be  considered  in  the  same  way  asn^^^ 
been  alleged  in  an  earlier  part  of  the  sentence*    The  axett^ 
amounts  to  this,  viz.  that  by  a  record  of  the  Court  of  ^^ 
Bench,  T.  J.  was  committed  to  the  custody  of  the  marsitf''  ^ 
latter  words  being  descriptive  of  that  which  was  a  ^^^^^f^ul 
of  thecause  of  action,  howocm  we  vary  fiKMu  that  desciipti^'^*  ^ 
oases  on  this  subject  are  coi^aed  to  descriptions  of  ^^'ff^ 
ffaOi^  it  has  sometimes  been  said  that  a  contract  is  an  ^o^    . 
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in  ttd^t  to  distiiigaidk  etodB  of  that  Murt  firam  ofteam.  8iit  an  iIh       1808» 
strument  of  commitment  is  also  an  entire  thin;.    la  Satmge  v.  ' 

Smiih  the  Plaintiff  having  detoribed  the  Jkrifmioi  as  fomded  '^"^'^^ 
on  a  particular  judgment,  and  haying  filled  in  proting'  <ha  I^Ttcf/ 
Judgment  was  nonsnited ;  for  thejSeriybdt m,  so  deseribedi  was  $m 
eiktire  thing.  A  substantial  part  of  the  indneement  to  the  adtio» 
having  been  alleged,  and  not  proved,  the  PlaititiflPims  prevented 
^it>m  recovering.  That  case  has  been  cited  irith  applrobation  in 
the  King's  Bench,  and  even  snpposing  it  not  to  beneeessary  tiuBl 
the  commitment  should  be  entered  of  reeoid^  I  cannot  distill^ 
^ish  tfiat  case  flom  the  ]ptesent  It  seems  to  me  indeed^  thai 
no  iiljtiry  can  arise  to  any  one  from  requiring  that  the  ootnmit- 
raent  shonld  be  entered  of  record.  The  marshal,  in  whose  pos* 
sessioii  the  instrument  remains,  may  put  it  on  ipeeord  if  he  Aall 
have  occasion  to  make  use  of  it,  msd  if  it  should  become  neoes^ 
sary  for  any  other  person,  such  person>  if  the  marshal  should  re- 
fuse, may  apply  to  the  Court,  who  will  compel  their  offiisertodo 
what  is  right,  and  when  the  commitment  is  onoe  entered  of  re- 
cord, it  refers  to  the  time  of  the  original  order.  This  nonsuit 
therefore  appears  to  me  to  have  been  perfectly  right* 

'    tUl»  disohat^ged*. 


Smith  and  Anotii^,  Assignees  of  R.  Drake  and  Ebe^    ^^^ ^^^ 

KEZ£tt  6oDDAR!>,  V.  WlLLIAM  GODDARD. 

Assumpsit.  The  first  count  of  the  declaration,  stated,  thai  ii.aiidB.  being 
-"  the  Defendant,  before  R.  Drake  and  E  Goddard  became  SSTi-'com- 
bankrupts^  was  indebted  to  the  said  R.  D.  and  £»  G,  for  money  netted  an  act 
had  and  received  to  their  use,  and  being  so  indebted  pro-  Ifewdlj^' 
mised  to  pay.  The  second  count  stated,  that  after  the  bank-  ^^^  ^^*^  ^« 
ruptcy  of  JR,  JD.  and  E.  G^  the  Defendant  was  indebted  to  anadt'of bank- 
the  Plaintiffs,  as  assignees,  jEbr  money  had  and  received  to  roptcy.   Be* 

.,    .  ,  •  ti«  'tixi  'i^      tween  the  two* 

their  use  as  such  assignees,  and  being  so  indebted  promised  to  acu  of  bank- 
pay.    There  was  also  a  third  oount,  on  an  account  stated  be-  '^'^If^t**'"^ 
tween  the  Plaintiffs,  as  assignees,  and  the  Defendant.    The  paidtoC?.  a 
Defendant  pleaded  noH'-assumpsii^  and  gave  a  notice  of  set-off.  ^^^  ^^^ 

requert,  658L 
and  after  both  acts  of  Wnkraptcj  Si.  more.  The  aisignee^  tinder  a  jdnt  eomnklssion  against  il.  and  jB. 
bfMglit  an  action  againM  C.  ta^voover  IlieiD  MmsoC  metfeyw  and  declared,  te^  fbr  mauey  liad  and  re- 
«eifed  to  the  use  of  ^.  and  B.  before  th^  became  bankrupts ;  second  for  money  iiad  and  leceiTed  to 
their  own  use,  as  assignees  of  il.  andB.  after  the  bankraptcy  of  A,  «ndB.,andtlhii^  feft  an  account  stated 
isitii  them  as  fcoeh  assignees ;  held,  that  uMer  ithis  dedaralion  die.aasignees  weie  anly  entitled  to  re- 
cover the  51.  paid  after  the  iNinkruptcy  of  both  partners.  Semb,  that  if  they  had  declared  for  money 
had  and  reoeived  to  their  ose,  as  assignees  of  A,  they  might  have  rccoTered  one  moiety  of  the  558K 
paid  between  the  two  acts  of  hankmptcy.* 

*  Fide  ThamatOH  ▼.  Frere,  lO^t,  418.    Sett  ▼.  Franklm,  15  East,'  4f7.  435. 
Bmey.v.  Criehetl,  5  M.  &  S.  336.   <ianium  t..  Bryee,  3  B.  &  A.  179. 

At 
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4.t  the  trial  before  Lord  Jlvtmley,  Ch.  J.  at  the  WestwumUriu 
tings  after  last  Hilary  Term,  it  appeared  that  R.  Drake  and  R 
Goddard  carried  on  business  inpartnership,  thatJE.  G.  committed 
an  act  of  bankruptcy  on  the  8th  of  February ,  1802,  and  R.  D. 
on  the  17th  of  the  same  month  in  the  same  year ;  that  a  few 
days  previous  to  the  first  act  of  bankruptcy,  a  large  sum  of 
money  was  paid  into  the  house  on  account  of  the  Defiradaiit ; 
that  between  the  8th  and  17th  o(  February  several  sums  of 
money,  amounting  to  558/.  were  paid  to  the  pefendant,  by  a 
derk  of  the  house,  in  consequence  of  the  former  having  insi^ed 
on  such|)ayment,  there  being  evidence  to  shew  that  he  was  ac- 
quainted with  the  insolvent  situation  of  that  house;  that  on  the 
28th  of  February  fU.  more  were  paid  to  the  Defendant ;  that  up 
to  the  17th  when  R.  D.  became  bankrupt,  the  balance  of  ac- 
counts between  the  partnership  and  the  Defendant  continued  to 
be  in  favour  of  the  latter,  and  that  the  trade  continued  to  be 
carried  on  by.  the  bankrupts  till  the  15th  of  March.  The  Flaia- 
tiffs  were  assignees  under  a  joint  commission  against  JZ.  Drake 
and  £•  Goddardp  The  jury  found  a  verdict  for  the  PJaintiffi 
for  568/.,  but  liberty  was  reserved  to  the  Defendant  to  move  that 
a  nonsuit  might  be  entered,  if  the  Court  should  be  of  opinioa 
that  the  Plaintiffs  were  not  entitied  to  recover  any  thing,  or  that 
the  verdict  might  be  entered  on  such  count,  and  for  such  sum  as 
the  Coxurt  should  think  the  Plaintiffi  entitled  to  recover. 

Accordingly  Praed,  Segt.  obtained  a  rule  nisi  upon  tvo 
grounds;  first,  that  neither  of  the  counts  in  the  declaration 
was  so  framed  as  to  entitle  the  Plaintiffs  to  recover,  because 
the  money  being  paid  to  the  Defendant  after  the  act  of  bank- 
ruptcy committed  by  £•  Goddard,  but  previous  to  that  com- 
mitted by  jR.  Drake,  the  Defendant  was  not  indebted  to  the 
partners  before  their  bankruptcy,  as  alleged  in  the  first  count; 
nor  to  the  assignees  after  the  bankruptcy  of  both,  as  alleged 
in  the  second  count ;  for  R.  Drake  being  solvent  when  the 
money  was  paid  to  the  Defendant,  it  was  money  received  by 
the  Def^ndant  to  the  use  of  the  Plaintiffs,  as  assignees  of  £.  God' 
dard,  (md  to  the  use  of  12.  Drake.  Secondly^  that  as  the  ba- 
lance, when  12.  Drake  became  bankrupt^  was  in  favour  of  the 
Defendant,  the  assignees  could  not  recover  on  any  demand  prior 
to  R.Drake*B  bankruptcy,  sincethe5Geo.2.c.90.  s.28«  directs  the 
assignees  to  strike  a  balance  when  there  had  been  mutual  debts 
^r  credits,  and  that  balance  must  be  taken  at  the  time  when  both 

partners 
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^lartDerg  become  bankniptSi  and  that  at  all  events  therefore,  Ad   .    1808. 
Defendant  must  be  allowed  the  money  receiyed  by  the  bank*  ■    ' 

tnptu  on  his  account*  before  the  bankruptcy  of  either.  and  Another 

Besi,  Serj t  now  shewed  cause.  The  authority  of  the  clerk  who  9^ 

paid  the  money  to  the  Defendant,  having  been  derived  ffoom  the  ^^'^^^^^ 
partnership  of  Goddard  and  Drake,  and  that  partnerdiip  having 
-been  dissolved  by  the  act  of  bankruptey  of  theformer»  the  money 
•must  be  considered  as  having  been  paid  without  authority,  and 
ought  therefore  to  be  ref unded^  At  aU  events,  howe  ver^  the  Plainr 
4iffs  are  entitled  to  recover  one  moiety  of  the&58/.  paid  subsequent 
to  the  bankruptcy  of  JEL  Godderd,  as  well  as  the  $/.  paid  after  the 
bankruptcy  of  Drake.  The  ground  ii^il  which  one  of  two  part- 
ners in  trade  is  authorised  to  dispose^  the  partnership  effects  is 
that  of  implied  agency^  Though  one  tenant  in  common  of  a  per- 
sonal chattel  be  entitled  io  take  possession  of  the  whole,  yet  he 
cannot  convey  more  than  a  moiety  of  the  interest;  if  therefore, 
one  of  two  partners  become  bankrupt,  as  the  partnership  is  thereby 
dissohred<a),  no  agency  can  jany  longer  be  implied ;  consequently 
the  solvent  partner  can  diq>ose  of  wo  «ore  tl^an  bis  moiety  of  the 
property.  Upon  the  bankruptcy  of  E^Goddard,  therefore^a  moiety  .  ^ . 
of  the  partnership  property  passed  to  his  assignees,  who  beogm^*. 
tenants  in  common  with  the  solvent  partner.  The  assignees^under 
a  joint  commission,  are  entitled  to  the  joint  and  separate  property 
of  both  partners;  they  have  no  specific  character  as  assigniees  oi 
each  partner,  but  if  any  prc^rty  belonging  to  one  of  the  partners 
has  been  made  awny  with*  they  will  be  ^titled  to  sue  for  jX  as 
Assignees,  undeer  a  joi^t  epmmissioa.  Nothing  more  is  necessary 
to  be  shewn,  than  that  the  property  was  vested  in  them  at  the 
time  the  action  was  brought  Nor  can  there  be  any  set-off  under 
the  statute  in  this  case;  for  the  debt,  upon  which  the  Plaintiffs 
jrue,  arose  subsequent  to  the  act  of  tiaokruptcy  of  JEL  Goddard,  t,.* 

whereas  that  which  the  Defendant  islaims,  was  incurred  previous  \ 

to  that  event.  If  a  set-off  were  pllow^d  io  such  case,  the  effect 
w:ould  be  to  enable  one  bankrupt  partner*  after  an  act  of  bank- 
ruptcy conmiitted  by  himself  to  pay  a  partnership  debt  to  a  favourite 
creditor,  without  the  possibility  of  the  assignees  pbtainingredress; 
(or  to  apy  action  brought  by  the  assignees,  a  set-off  arising  out 

(«)  See  Smith  ▼.  Sloka,  l£ait»3tfS ;  and  Smith  ▼.  OrieU,  Id,  363. 
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iSn.  nftlie  state  of  acooniits  between  Ae  oredilor  aad  the  tm  f«^ 
*■  ■■  ■  MM  weitld  be  resorted  to  as  equivdeiit  to  the  wWrfdemand. 
u^A^  Praed,  Serjt.  coMiri.  The  5  G#o.  2.  c.  3B.  s.  28.  directs,  tto 
<wiiea  there  have  been  mutual  debts  or  credit  between  tbebml- 
Topt^  and  any  other  pecpon,  before  the  time  of  the  baidmipteT,  a 
aobonntshail  be  t|iken,  and  the  balance  only  sbail  be  paid.  These 
inutaal  claims  are  not  in  th^  nature  of  set-off ;  but  the  biiia»e 
Miy  is  the  debt.  I^  tkea  an  account  is  to  be  taken  up'totk 
ttee  of  the  act  of  bankraptcy,  the  Plaintiffs  in  tiiis  ease  are  oot 
^entitled  to  leoover  any  things*  Fovat  the  time  when  Drably 
eame  bankrupt,  the  balance  of  accounts  still  remained  is  hm 
of  the  Defendant  It  is  (rue  that  the  statute  does  not  expni^ 
direct  up  to  what  time  the  accoant  shaH  be  taken,  whei«iefi!n> 
paftners  become  bankrupt  i  but  in  the  case  eif  a  joiat  c<»oiniM 
the  act  of  bankruptcy  by  whiclt  the  commission  is  supported,  aid 
mider  which  the  asngnees  are  authorisad  to  sue,  is  not  eompletCi 
wtil  all  the  partners  baye  become  bankrupt.  SPtheaisfgiieesclaii 
the  money  paid  to  the  Defendant  as  a  debt  imio  tto  e8tated( 
Hoddard  aniDrake^  they  must  allow  in  aocountdtseiMof noi^ 
dne  from  the  estate  to  the  Defendant,  IfontheoHerMt^ 
claim  one  moiety  of  the  money  piodias  due^  ti|  the  s^arat^  estate 
of  £.  Goddard,  and  the  other  moiety  as  dtt«  to  Aesepante  estate 

of  Drake,  they  ought  to  bave  framed  tffeir  declaration  dff^ 
faigly.  Indeed,  in  such  case  the  two  demands  coqU  Botb^ 
jmned  in  the  same  actioii.  Where  two  persims  have  deoaa^ 
upon  a  third  in  separate  rigbts,  they  ougbl  to  sue  sepaiB^ "" 
Graham  y.  RobtrUon,  2  T.  R.  868.  Nor  wiH'it  make  aay 
ferenceif  both  creditors  become  bAntnipt,  and  liie  same  esap^^ 
be  chosen  for  botii.  For  where  twe  commissions  issoed  spi^  ^' 
and  B.  and  the  same  persons  being  cbosen  aaittgnees  vsA&  ^ 
brought  an  action  against  C.  for  debtadue  to  the  separate  estst^ 
^each^  it  was  holden  that  such  debts  ought  to  baye  been  made 
the  subject  of  distinct  actions ;  Hancock  y .  Hdjfward,  9T.B.tS^ 

'  On  Ibis  day  the  opinion  of  the  Court  was  deHvered  by 
•  I«d  Alvanley,  Ch..  J.  This,  is  an  action  ftr  money  W 
and  receiyed,  brought  by  the  Plaintiffs  as  assignees  of  t^^  Pf 
sons  in  partnership,  and  the  money  in  dispute  was  paid  by  ^ 
person  who  acted  as  clerk  in  the  partnership  concerns  aft^^ 
act  of  bankruptcy  committed  by  one  of  the  persons,  h«*  ^^^ 
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loltf  bttMumptdycommifted  by. the  other.  WiA  tespefet  t^^ 

pM  attiHr  the  Impknipto;  of  .both»  :the  Plmatiflb  vm  oleiirly 

entitled  t6  a  Tcrdiot  for  that  sdip  t  aa4  the  ebly^aestioii  9to  have 

to  dedida  i%  Whether  theiasc%oees  can  teechrer  the  Mofiegr  in 

dispute  under  a  oouAt  for  movtby  had!  and  received  to'  the  iif^i>f 

the  Plaintifffl^  as  assignees  of  hath  partis  2    Anoflite  qnelfion: 

has  been  raisedi  ia  this  easQ»  «!faich  it  mH.be  for  ns  to  decide^ 

should  it  be  broi^ht  before  the  Court  npoa  anothet  oeeasicnu 

We  are  of  ^ppbuon^.that  in  this  cdse  it  is  not  )>ossible  to  coiitend 

^th  soccesa^  tbht  the  Plamtiffs  .ought  td  redOT^  in  the  way  isf 

vfhkk  they  hare  idedared^    Ho  doubt  .the  Phun^s  are  joint 

^atoignees  of  both  the  parthersv  and  as  saoh  .thqr  might  liaTd 

isohd  for  mofa^had  and  received  to  file  use  of  each  ;  aid  if  theM 

had  been  a 'count  for  money  had  atod  i^eccivbd  to  the  use  of  tho: 

¥laint£(»  ak  osighees  of  the  partner  #ho  bad  cdmmitted'att  a6( 

of  bankruptcy  at  the  time  tiie  money  was  paid^  they  n^ght  jieat*. 

flaps  have  recovered  one  moiety*    On  thiil,  hoveVer,  lre.d» 

Aot  meah  to  give  an  opinion.    It  is  clear  thki  after  the  baak#- 

tuptcjf  of  GoiMaidl^  the  clerk  was  the  agent  sflfaneh  persons  ai 

ahould  be  chosen  assignees  of  his  estate,  as  well  as  of  Dra&t^  whW' 

was  then  absisfaft.  But  we  tUnk  that  upon  the  pveseitt  deekkralion 

tVere  is  no  prdtence  for  saying  that  theiPbinti^  ought  to  reoover2> 

Per  Curiam^  I^eta  stardiet  b& watered  fbr  66 
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V.  Pettit. 

...•-■ 

TRdYiiR  lor  goods.  7?he  cause  was  tried  befoiie:XMdV^/ikii^iOiitiMi6th*f 
Ary,  Ck  JT.  at  the  GmlihaU  intiingB,  after  lest  EasterTeiamr'  ^t^^^^'^ 
when  tho  folhming  faeti  appeared  iff  ^i^eMBc  X^rd'i^'^ 


The  goodff  in  qmstion  had  been  ordefied  hy  lhehnininmfit#  iriid  fl?f^^* 
wl»  d  mfffchant  in  London^  of  ]fessia.WaiUc!rf i)C  Mmtehetier^  and .  at  the  BuU  md, 
wim  fisrwardedby  ibeai,  directed  to  the  bahkrnpt  at  tbe& 
JlfotilAImi,ontheietfaofJfareAiaD2.    OntheaU^tf  ilbn-eft  seqaen^ofT 

previoas  order 
irom  Mm..  On  the  tSd  of  die  same  month  the  gpodi  were  sent  to  the  Belendanifa  fiofM  at  the  packer 
of  ^.,  the  ktller  haiAii^  given  bid  ditectioii  at  the  BuU  and  MouOk  Inn  itipeetinif  theie  parflcalar 
goods ;  bat  iiaTing  gitren  a  general  order  that  aU  goods  addres«e4  to  -hln  shoiiid  be  sent  to  the  De^ 
fendant ;  A,  having  no  warehouse  of  h!s  own. '  On  the  11th  of  Mordk  .4. ^oooHi^tted  an  act  of  bank* 
Tiipcic^.  H^eii  the  goods  wanSmd  ai  thtf  JOtfendant's  tbey  were  Booked  46  ike  juaoomit  of  X«  and  the 
^Defendant  not  knowing  of  il«<s  bankruptcy^  unpacked  the  goods  to  aseertain  the  contents.  On  the 
^Ist  of  Mareh  the  goods  were  claimed  bv  the  oousignees*  and  on  thed&j'after  |>jr  the  aisigneei  of  ^. 
aganist  whom  a  oemmisston  had  been  taken  out.  Held  that  the  freiisifiit  of  the  goo^  was  at  an  end 
when  they  anived  at  the  Defendant's  house ;  and  consequently*  that  the  Plaintiffs,  aa  the  assignees^ 
A',  were  entitled  to  recover  them  in  an  action  of  trover.* 

*  Vide  lifttrry  v.  Man^,  1  Tamp.  45S.    Dix^n  t.  Baldtrcn,  5  £as^  175.    lUwe 
«v.iRu^rrd,8Taunt.SS.  i 
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1808.      the  goods  were  tent  fivm  the  BtiZf  and  JIfoaftAInD  to  dbe  Defend- 

"^ an^f  house,  who  was  a  packer,  not  in  consequence  of  any  orden 

•nd^ihen     respecting  those  particidar  goods,  bat  in  coDseqaence  of  a  geoenl 
•^  order  from  the  bankmpt  to  send  all  goods  directed  to  him  to  die 

Defendant's  house.  On  the  llth  of  March,  the  bankrupt,  wk 
lived  in  lodgings,  and  had  no  warehonse  of  hb  own,  absconded, 
leaving  no  clerk  to  accept  goods  or  orders  for  him.  On  the 
arrival  of  the  goods  at  the  Defendants  house,  they  were  booked 
finr  the  account  of  the  bankrupt ;  and  the  Defendant  not 
knowing  that  the  bankrupt  had  then  absconded,  and  not  hav- 
ing any  directions  from  hinurespecting  the  goods,  caused  themte 
be  unpacked  with  a  view  to  ascertain  of  what  they  oonsisted. 
On  the  81st  of  March,  Messrs.  Wallert  having  lesmed  the 
situation  of  the  bankrupt's  affairs,  claimed  the  goods  from  tbe 
Defendant,  and  on  the  day  after  they  were  demanded  by  tie 
assignees.  The  Defendant  being  indemnified  by  Messrs.  Vf alien, 
refused  to  deliver  the  goods  to  the  Plaintiffs.  The  jar;  fonnl 
a  verdict  for  the  Plaintiffs,  but  liberty  was  reserved  to  the  B^ 
fendant  to  move  for  a  new  trial,  or  that  a  nonsuit  might  be 
entered* 

Best,  Seijt.  having  accordingly  obtained  a  rule  mn  on  a  fonacf 
day,  was  now  called  upon  to  support  his  rule.  When  tbis  nzr 
was  obtained,  two  grounds  were  suggested,  1st,  that  as  thegood^ 
were  not  sent  from  Manchester  till  after  the  bankruptcy  of  £^^' 
Uy^  his  bankruptcy  might  be  deemed  a  revocation  of  thepreYKNi^ 
order,  and  consequently,  that  no  right  vested  in  the  Raiotini' 
[This  point  he  now  abandoned,  saying,  that  though  suggest^ 
by  the  Lord  Chief  Justice  before  whom  the  case  was  triedi  J^ 
, .  he  felt  it  too  late,  after  the  many  decided  cases  in  which  a  ^ 
circumstance  had  occurred,  without  affecting  any  atteratioa  ifl  "|* 
right  of  the  assignees  of  the  bankrupt  to  claim  goods  on  theff  | 
arrival,  to  make  this  objection,  however  desirable  it  ""^8^*.^f 
establish  a  different  rule  from  that  which  had,  hitherto  pref  aiied> 
2dly,  That  the  transiius  of  the  goods  was  not  at  an  end  when  tbe^ 
were  demanded  by  Messrs.  Wallers.  Before  the  right  to  st^ 
in  transitu  can  be  defeated,  it  must  appear  that  the  goods  ha^ 
come  to  the  possession  of  the  vendee.  It  is  true,  that  in  ^"^'* 
Hunt,  3  T.  R.  464,  where  the  transiius  was  holden  to  be  at^i* 
end,  the  assignees  of  the  vendee  bad  not  taken  actual  possessor 

but  the  messenger  under  the  commission  had  done  ao  act  whi 

trJtf- 
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was  equivalent  I  to  taking  possession,  by  putting  hismairk  npon       1806. 

them.    In  Hunter  v.  Beale,  cited  in  the  above  case,  it  was  de-      'Z " 

termined^  that  the  vendor  had  a  right  to  stop  goods  whick  re-  uki  othcp 
raaioed  in  the  costody  of  the  carrier,  though  the  vendee  having  ^  '* 
received  notice  of  their  arrival,  had  given  orders  to  the  carrier 
respectii^g  the  disposal  of  them,  and  though  the  carrier  himself 
had  done  some  acts  towards  carrying  those  orders  into  execution. 
So  in  Hunt  v.  Ward,  also  cited  in  Ellis  v.  jEZtin/,  where  goods 
had  been  sent  by  orders  from  the  vendee  to  a  packer,  the  latter 
was  considered  as  a  middle  man  between  the  vendor  and  vendee. 
Though  a  packer  be  the'  agent  of  a  vendee,  yet  he  is  not  such 
an  agent  as  can  receive  the  goods  into  the  stock  of  the  vendee. 
In  the  case  of  UodgsM  v.  Loy^  7  T»  J2. 440,  where  goods  re* 
mained  in  the  hands  of  a  wharfinger,  it  was  held  that  the  right 
to  stop  in  transiHi  continiied,  though  the  wharfinger  had  general 
directions  from  the  vendee  to  forward  such  goods  as  should  be 
received  on  his  account  to  a  particular  person.  Both  a  wharfinger 
and  a  packer  receive  goods  for  the  mere  purpose  of  forwarding 
them  to  thciir  ultimate  destination ;  and  therefore  while  they  re- 
main with  them  the  tranntut  is  not  at  an  end. 

Shepherd  and  Bayley,  Serjts.  eoniri,  were  stopped  by  the 
Court. 

Lord  Al  v  ANLBY,  Ch.  J.  At  the  trial  I  couldnot  help  forming 
a  wish,  that  the  question,  how  far  the  bankruptcy  of  Barclay  had 
operated  as  a  countermand  of  his  previous  orders'^ to  Messrs. 
IValiers,  should  be  considered  by  the  Court.  But  on.  looking 
into  the  cases,  I  find  that  question  to  be  completely  closed  in 
Westtnimter  HaU,  and  that  we  therefore  are  bound  to  hold  that^ 
though  a  bankrupt  has  altogether  ceased  to  be  a  trader,  yet  that 
his  warehouse  continues  open  for  the  purpose  of  receiving 
goods ;  and  that  the  asrignees  have  a  right  to  take  possession  of  ' 
every  thing  that  may  come  into  their  hands  without  paying  a 
single  farthing,  even  though  the  consignors  of  the  goods  'are  not 
entitled  to  come  in  under  the  commission.  In  Ellis  v.  Hunt, 
Lord  Kenyon  says,  that  it  never  had  been  decided,  that  bank- 
ruptcy was  of  itself  a  countermand  of  an  order ;  and  in  Bohtr 
lingk  V.  Inglis,  3  East,  881,  the  goods,  in  question  were  not 
delivered  on  board  the  ship  which  was  to  bring  them  from 
Russia  to  the  consignee  in  London,  until  after  the  consignee 
had  committed  an  act  of  bankruptcy.  No  doubt,  therefore, 
for  the  purpose  of  receiving  goods,  the  assignees  stand  in  the  . 
place  of  the  bankrupt.    The  next  question  is.  Whether,  under 

the 
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•  ISP9.      Ito  oiroumiteiioet  of  diis  case,  the  delivery  of  the  good^  to  dr 

pa^^  1^  to^  be  dofiridcrred  as  a  delitery  to  tlie  baaknipt!  l^ 

JiOthttB    dovtiMfedly  (bere Hre  baaes  in  wfaficfa  fiad^ers  and  viiarfiiigeffi w 
«•  to  be  considered  as  middle  men }  but  iihe$:e  may  always  be » » 

question.  Whether  in  the  partiedar  oa^  they  are  to  be  so  (^ 
sidered  or  not  I  Snob  was  the  question  in  RkharAon  ▼.  &»(«l 
and  lb  Jf/M»y.  Bii//(A).  In  the  last  of  those  ctam,  w&Mdtfae 
wharfiiij^,  at  Exef€r,  to  be  merely  a  middle  niaii  ^  for  tkonek 
be  ^mid  &e  freight  and  dharges  up  to  that  place,  yet  h6  was »( 
^ntborfMrf  to  impeach  them  or  meddle  with  Ibem,  b«it  wasonir 
#ne  of  the  bands  by  which  the  goods  were  to  be  ftrwaiM&» 
Norih  Timfon,  the  place  of  their  ultimate  destiaatioD.  lotir 
eaise  ot  Richardson  ▼.  Gon  (,€},  it  was  not  oeoessaiy  fcrtisteJ^ 
•ide^  wltetber  the  wharfinger  was  a  middle  man  or  not/  fi»w 
ease  was  decided  on  the  ground,  that  Ae  constgneeof  tlieg9<» 
bad  oouriiertnanjded  hb  order ;  but  my  Brother  Ckkmire  d^ 
hnated  in  Im  opinibn^  and  I  perfectly  agreed^tbkuB  at  ^ 
ime,  that  if  a  maobe  in  the  babit  of  using  the  war«^t»^«^^ 
t^kurfinger  as  bis  own,  and  make  that  Ae  repository  of  i^ 
goods,  the  iransitvs  will  1^  atanenS  whenltegood»arnTe«l 
such  warehouse.  I  txike  the  case  of  the  paoker,r  <Hted  inm^' 
Hunt,  to  amount  to  no  more  than  this ;  that  if  a  man  ^^^^^! 
distance,  or  Hving  abroad,  order  goods  to  be  sent  to  i*  "' 
^ker,  in  order  that  J.  B.  may  hand  tiiem  on  to  hiiB;  "i^, 
ease  J\  B.  fa  a  mere  iniddle  man  with  respect  to  Ite  np 
stoppitig;  in  tramitu:  And  in  Leeih  v.  fFri^t  {fi,  we  hfiW  "^ 
Ibe  goods,  though  remainingin  the  packer^^custodyy  l^id  9Sf^ 
at  the  end  of  their  journey ;  for  the  packer  in  that  case,  w^ 
iierely  a  middle  man^  In  tUs  case  it  seems  to  meiffipoesu^ 
aaise  a  doubt/  whether  the  transiius  was  at  an  end  or  ^^^^ 
the  bankrupt  had  u6  warehouse  to  receiTe  the  goods,  *f *  ff ^ 
the  packer,  the  tramitus  never  could  be  at'an  end,  it  ^  ^. 
end  there,  tfnder  ali  the  circ«mstattces  of  the  case,  i  ^,V^ 
of  opinion,  that  tbe  cons^nees  were  inot  entitled  to  ®^^*\i 
Befendant  in  the  Hgbt  of  a  mere  packer,  and  to  stop  the  P^ 
in  his  custody.]^  .^ 

Hbath,  J.  lLt  is  mncb  lo  be  femented/  that  go^  ®^"^^ 
to  a  bankrupt  which  arrive  after  the  aet  of  bankruptcy,  «*?^ 
case,  should  ever  be  considered  as  part  of  the  banto^'*?*'* 

(«)  Awie,  p.  119.       (by  AnH»  wl. ».  p.  457,      (c)  Ante,  p.  lift     W  ^'  ^ 
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-a%e  iaidiUp  to  wkiob  thb  jrnle  of  k«r  h^  given  rile»  in  parti-       KM- 

cular  cases,  was  the  occaaioa  of  intfodHciag  the  ddettine  of  stofir 

fmge  in  i'raimiu.    The  very  expression  ''  stoppage  tii  transitu"     and  Others 

ex  vi  termini  implies  that  there  most  be  a  place  of  oltimate  deli-  *• 

very  of  the  goods.    If  the  battiftEpt/iti  this  case,  had  possessed  a 

warehouse  of  his  own,  and  the  packer  had  merely  taken  them  as 

a  middle  man,  the  con^gnors  might  have  stopped  them.    But 

here  there  being  no  other  place  of  delivery  than  the  warehonse 

*6f  the  packer,  Ae  goodsf  n^hen  arrived  there,  had  come  to  their 

last  place  of  delivery,  and  consequently  were  no  longer  liable  to 

the  right  of  stoppage  in  transitu. 

RooKB,  J.  I  am  of  the  same  opinion.  I  exceedingly  regret 
that  such  a  role  of  law  shoold  have  been  adopted,  as  that  which 
Vests  in  the  assignees  of  a  bankrapt  the  property  in  goodie  which 
arrive  after  the  bankmptcy;  fbr  it  appears  to  me  to  be  jprbdno- 
tive  of  very  great  hardships.  But  the  cases  are  too  decisive  upon 
the  subject  for  the  Court  now  to  adopt  a  contrary  doctrine.  In 
all  the  cases  where  the  consignor  has  been  allowed  to  stop  the 
goods,  in  the  custody  of  the  packer,  there  has  been  a  place  of 
ulterior  delivery  in  view.  In  the  present  instance,  there  was  ii6 
place  of  delivery  but  the  warehouse  of  the  packer.  The  ddiv^  . 
tbereibre  to  the  packer  was  equivalent  to  a  delivery  to  the 
bankrupt  himself. 

Chambrb,  J.  I  am  entirely  of  the  same  opinion.  If  the 
.  warehonse  of  the  packer  were  not  to  be  considered  as  the  place  of 
deliver^  to  the  bankrupt  in  this  case,  there  could  be  no  place  of 
deliTery  at  all ;  for  the  bankrupt  had  no  other  opportunity  of 
receiving  goods,  but  by  the  hands  of  the  Defendant.  However 
bard  the  law  may  in  general  be  thought,  which  vests  the  pro^ 
perty  in  goods  which  arrive  after  an  act  of  bankruptcy  in  the 
assignees  of  the  bafikmpt,  it  WDtdd  be  still  more  hard  in  th6 
present  instance,  if  the  ciieditors  were  not  permitted  ixf  resott 
to  the  property  in  the  hands  of  the  Defendant,  since  he  could 
have  no  stock  in  his  own  possession.  The  creditors  of  a  tradet 
generally  know  whether  he  haf  goo^  in  his  possession,  and 
trust  him  accordingly;  and  the  creditors  of  this  bankrupt 
probably  knew  that  he  considered  the  warehouse  of  hi$ 
packer  as  his  own,  and  that  the  j;oods  were  consigned  to  him 
tb^re.  In  those  cases,  where  the  transitus  of  the  goods  has 
not  been  considered  n»  at  an  end,  the  goods  have  only  i^ 
mained  with  the  packer  for  the  purpose  of  being  forwatded  to 
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from  CadtM  to 
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much  damaged 
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thai  it  bccaoie 
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overboard* 
H«ld  tliat  the 
aatnred  were 
entitled  to  re« 
cover  for  a 
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the  game  iklterfor  desttnatioii.    In  this  caee  there  m  no  dta^ 

destination,  the  tra$mius  was  at  aiv  end^ 

RnlediKiBi^ 


Dyson  and  Others  v.  RowcaoFf. 

TpHXS  was  an  action  on  a  policy  of  insurance,  which  caoeoe^ 

-*    be  tried  before  Lord  Alvanley,  Ch.  J.  at  the  sittings  afkla^ 

Hilary  Term,  when  the  jnry  fonnd  a  verdict  for  tiie  Bm& 

for  225/.  sabject  to  the  opinion,  of  the  Court  on  tiie  foIIofiK 


On  ihe  28tii  of  March,  1802,  tiie  PlaiDtifis  effected  apo&T<(  • 
insurance  on  fruit  at  and  from  Cadiz  to  London,  npoo  ^^^ 
Tartar,  and  the  Defendant  subscribed  the  policy  for  2252.  ^ 
policy  contained  the  usual  memorandum,  that  com,  ^  ^ 
fruit,  flour,  and  seed^  were  warranted  free  from  av^ag^  ^ 
general,  or  the  ship  should  be  stranded.     The  PlaintiA  wae^  • 
terested  in  the  fruit  to  the  amount  of  the  sum  insuied/  Tkei^ 
tar  sailed  upon  the  voyage  insured,  with  the  frnit  od  1)^  , 
on  the  15th  of  February,  1802,  but  having  met  with  i* 
pestuous  weather  and  contrary  winds,  was  forced  to  pot  ^^ 
Palma,  and  afterwards  into  Santa  Cruz,  where  she  arrived  on 
3d  of  May.    In  the  course  of  this  voyage,  the  fruit  received  saa 
damage  from  the  sea-water^  that  on  its  arrival  at  Santa  0^ 
was  rotten,  and  stunk  to  so  great  a  degree,  that  thegoveisB^ 
there  prohibited  the  landing  it,  and  it  was  tiierefore  thrown  <^ 
board.    The  ship  was  also  so  much  damaged  in  the  coms^^' 
voyage,  as  to  be  unable  to  proceed  upon  the  voyage^and  was 
cessarily  sold.    The  question  for  the  opbion  of  tiie  Court  *>«' 
Whether  the  Plaintiffs  were  entitied  to  recover?  . 

Best,  Serjt-  for  tiie  Plaintiffs.    The  cargo,  in  tiiis  case,  to»^ 
been  so  entirely  destroyed  through  sea-damage,  as  to  resden 
ressary  that  it  should  be  thrown  overboard,  the  Plaiotifii'  ar^ 
titled  to  claim  for  a  total  loss.    The  memorandum  in  ^  F^^ 
which  declares  thatfrniishall  be  free  from  average,  unletftb^^^ 
be  stranded,  applies  only  to  cases  where  the  commodity  s^*^ 
terioration ;  but  where  the  whole  value  of  the  commodity  ^ 
stroyed,  by  any  of  the  perils  insured  against,  the  loss  i»  total  *  ^ 

•  And  tee  Gerwm  ▼.  Royal  Esehange  Aituronce,  Holt,  Ni.  Pri.  49.    ^'-S* 
Heniigg,  Id.  469.     WiUon  v.  B.  £.  Company,  S  Campb.  6f S.     ^*«'«'*^ 
S  M.  &  S.  S40.    Cologan  ▼.  London  Auurance  Company,  5  M.  &  S.  446-**'** 

natfl^' 
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ete  ttatoie,  and  conaeqiiendy  not  within  the  memoraiidiim.  In  this  1803. 
tsse,  not  only  was  the  cai^o  destroyed,  bat  the  ship  itself  wta 
I  aold,  in  consequence  of  the  damage  sustained  at  sea ;  which  cir* 
Gumstances  distioguiBh  the  present  case  from  that  of  Cocking  v. 
JFnuer^  Park,  114. ;  for  as  the  case  there  states  that  the  ship 
did  not  proceed  to  Figara,  the  place  of  her  destination^  it  maybe 

r:it       inferred  that  she  was  able  to  proceed ;  and  indeed  it  does  not 
appear  that  there  was  any  thing  to  pretent  the  cargo  being 

^n       cameA  to  the  port  of  discharge.    In  M'Andrem  v.  Faughan, 

lit       Pork,  115»  where,  after  capture  and  recapture,  a  cargo  of  fruit 
was  brought  to  the  pcnrt  of  destination,  but  had  sustained  damage 

,.  J        to  the  amount  of  80  per  cent..  Lord  Kenifon  said,  that  to  entitle 
the  assured  to  recorer,  either  the  voyage  must  be  lost,  or  the 

j^  cargo  wholly  and  actually  destroyed.  Now  here,  if  it  be  con- 
tended that  the  cargo  was  not  wholly  and  actually  destroyed,  by 
a  peril  injured  against,  still  the  voyage  was  lost.  Indeed  Lord 
jLcnyoif,  in  the  case  of  BumM  v.  Kmnngton^  7  T,  R.  22S,  ob-. 
serves,  that  he' cannot  subscribe  to  the  dictum  of  Lord  MamfiM 
in  Cocking  y.  Fraser^  that  if  the  commodity  specifically  remain, 
the  underwriter  is  discharged. 

Bayley^  Serjt.  for  the  Defendant.  The  object  of  the  memo* 
random  was  to  ex^npt  the  underwriters  from  particular' average, 
unless  the  ship  be  stranded,  but  if  a  stranding  take  place,  they 
are  as  much  liable  to  particular  average  as  if  the  memorandum 
had  not  been  introduced,  and  the  observation  of  Lord  Kenyoa, 
in  Burnett  v.  Kensington,  upon  the  case  of  Cocking  v.  Proier,  is 
founded  upon  that  distinction ;  for  if  the  ship  be  stranded,  the 
underwriters  are  equally  liable,  whether  the  cargo  remun  in 
specie  or  not  The  distinction  therefore,  between  a  total  and  a 
partial  loss,  as  taken  in  Cocking  v.  Fraser,  remains  unimpeached; 
if  the  thing  insured  be  absolutely  destroyed,  it  is  a  total  loss ; 
but  if  it  specifically  remain,  though  of  no  value,  it  is  an  average 
loss.  Though  it  might  be  necessary  in  the  present  case,  to  throw 
the  cargo  overboard,  it  does  not  appear  that  such  necessity  arose 
from  any  of  the  perils  insured  against.  When  the  ship  arrived  at 
Santa  Cruz  the  cargo  was  in  existence,  and  the  act  .of  the 
crew  in  throwing  it  overboard,  cannot  vary  the  respective 
rights  of  the  assured  and  the  underwriters.  In  Cocking 
V.  Fraser,  though  the  ship  did  not  proceed  to  her  place  of  desti- 
nation, and  the  cargo  was  so  much  damaged  as  to  be  rendered 
of  no  value  in  the  middle  of  the  voyage,  still  the  assured  we^  not 
allowed  to  recover.  Thai  case,  ther^ore,  is  decisive  of  the  [  476  ] 
present. 

Lord 
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Loid  Alv  ANi#BY|  CL  J.  If  I  mdMstuid  li»  psiicy  »  » 
strained  by  the  memorandiiin,  fhe  vodemrritar  agrees,  tbsl  A 
oommoditiea  shall  arrive  wfe  at  the  port  of  deatinatioDy  Dotvii 
atanditig  the  perUs  insiired  against ;  bat  tkat  he  wiU  aot  be  W 

to  pay  for  any  partial  loss  on  fish;  or  the  other  arCiclesci» 
tained  in  the  ntemotandoln,  because  thoae  ooinmodities  bdi^ 
liable  to  deterioration  from  sany  eircirinstancea  ipdqiefldwt  rf 
the  peril  insured  against,  he  would  eontinnally  be  hsntfsedfitk 
olaiois  fbir  partial  loss  alleged  to  have  arisen  fkrai  theperibnei- 
tioned  in  the  policry.    Unless  diertofote  tbe  consecpiaice  of  tbe 
damage  sostalnod  be  tbe  total  losi  of  (lie  oommodity,  die  onder- 
wtUer  does  not  agree  to  be  answerable;  but  if  theoomnioirti 
be  totally  lost  to  the  assavad,  he  undertakes  to  pay.    If  thisk 
not  the  meaoittg  of  the  menuntonduni,  it  is  badly  eipr^* 
and  tbe  nnd9rwritors  would  have  done  better  if  they  h^  ^ 
that  they  would  not  be  answeraUe  uidess  the  oommo^ties  eio- 
meroted  actually  wwt  lo  the  bottom^    The  qostios  is^  Wkit  n 
a  total  loss  i    I  admit  that  the  oiroonistances  of  cases  like  tbi 
present  are  generally  suspicious.    If  the  voyage  be  pivtiacteii, 
deterioration  necessarily  takes  place ;  and  h  becomes  tiis  'va\&^ 
of  the  captain  and  mariners  to  torn  the  injnrjr  into  ^  total  ^ 
Bat  this  is  matter  for  the  eonmderation  of  the  jury.  We  eo^ 
indeed,  to  look  at  the  case  with  Some'suspicioB,  where  tkeretf 
so  much  temptation  to  throw  the  cngc  overboard.    Bnt  hire» 
is  found  that  the  necessity  of  io  doing  arose  Am  ses-wiitf 
shipped  during  the  couree  of  the  voyage}  and  that  iheemt^- 
dity  was  in  such  a  state  that  it  could  not  be  suffered  to  reafis 
on  hoard  consistently  with  the  health  of  the  crew.    Ifi  ^ 
iiuence  of  this  necessity,  therrfoore,  the  commodity  was  8BB^ 
lated,  by  being  thrown,  overboard.     Had  it  not  been  so  a 
lated,  it  would  have  been  annihilated  by  potr0fa«ti<^li  ;9ihd^ 
as  much  lost  to  the  assured  by  being  thvown  cverbo^f  ^  ^/"^ 
captain  had  waited  nntil  it  had  arrived  at  oomidete  piitiefacti^ 
The  case  of  CodUng  v.  Ffoirr  was  the  only  thing  which  i^ 
any  doubt  in  my  mind ;  and  it  is  certmnly  a  v^y  ^^^^ 
But  the  authority  of  thai  ease  is  much  shaken  l^  the  ob- 
servation of  Lord  Kenyan  upon  it,  in  BmTieti  v^  Kenfing^^^' 
I  suspect  that  the  words  '*  of  no  vidue,"  applied  lb  the  ctfg^ 
in  the  case  of  Cocking  v.  Frater^  are  somewhat  too  Isrg^  ^  , 
the  tact  was  not  that  the  cargo  was  in  such  a  situation  a^ ^00 
it  impossible  to  preserve  it,  but  that  it  was  so  mueh  ^^^^'^^^^ 
to  be  no  longer  valuable  to  the  owners,  because  it  was  not  ^^ 
carrying  to  the  port  of  destination.    Lord  Kenyon,  ^P^^^ 
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Coeking  ▼.  Fraser,  says  that  he  cannot  sabscribe  to  ike  opin!oB 
there  given,  that  ''  if  the  oommoclity  speoificaHy  yemain,  the 
underwriter  is  discharged^  (a) :  I  think  myself  therefore  at 
liberty  to  consider  the  case  of  Cocking  v.  Fraser,  as  something 
less  strong  than  it  appears  to  be.  The  question  then  is.  Whether 
the  loss  which  has  happened  be  not  as  much  a  total  loss  as  if  the 
waves  had  carried  the  car^o  overboard/  or  as  if  it  had  been 
directly  prevented  from  arriving  at  the  port  of  destination,  by 
some  of  the  perils  inirored  against  ?  I  never  have  nnderstedd  that 
the  underwriters  insure  fish  against  no  perils  which  do  not  end 
in  a  total  annihilation  of  the  commodity.  When  the  loss  arises 
from  capture,  ihe  commodiW  remains  in  existence  in  the  htakik 
of  the  enemy ;  and  yet  this  loss  is  as  much  within  the  policy  as 
a  loss  arising  from  the  wreck  of  the  riiip.  I  must  now  take  it, 
that  the  circumstances  under  which  the  cargo  in  this  case  stood, 
were  such  that  sea-duhage  had  so  operated  as  to  make  it  im- 
possible for  the  captain  to  keep  it  any  ^ger  on  board.  Wfae* 
ther  the  cause  of  Ihe  loss  were  direct  or  indirect,  it  produced  a 
total  annihilation  of  the  cdmmbdity. 

He ATH^  J.  On  looking  over  tins  case,  it  appears  to  me  that, 
ft  is  not  so  strongly  stated  oh  the  part  of  the  assured  as  the  facts 
would  have  warranted ;  for  it  is  not  said  that  the  cargo  was  ne^ 
eessarity  thrown  overboard.  Now  it  is  cl«ur  that  it  was  necessary 
the  ship  should  be  repaired,  and  that  the  Portuguese  government 
would  not  suffer  it  to  be  landed  ;  yet  the  ship  could  not  be  re- 
paired unless  the  cargo  was  removed.  The  evidence,  therefore, 
appears  to  me  to  warrant  the  conclusion  that  the  cargo  was  neces- 
sarily thrown  overboard.  On  this  ground  I  have  no  difficulty  in 
concurring  in  opinion  with  my  Lord,  that  the  case  does  not  fall 
within  the  exception  of  the  memorandum,  and  is  not  governed  by 
the  case  of  Cttcking  v.  Fraser,  Had  we  thought  it  the  same  in  cir- 
cumstances as  Cocking  v.  Fraser,  it  would  have  been  necessary 
for  us  to  consider  how  far  that  case  has  been  impeached  by  the 
subsequent  observations  of  Lord  Kettyon  in  Burnett  y. Kensington. 

Rook  e,  J.  We  must  now  take  it  from  the  facts  stated  in  this 
case,  that  the  cargo  was  so  deteriorated  as  to  make  it  necessary 
that  it  should  be  thrown  overboard.  The  loss  therefore  was 
total ;  the  voyage  was  defeated,  the  ship  was  unable  to  proceed, 
and  the  government  of  tho  island  would  not  suffer  the  cargo  to 
be  landed.  The  injury  was  occasioned  by  tempestuous  weather ; 
the  loss  was  total,  and  therefore  I  think  the  Plaintiff  entitled  to 


recover. 


tees. 

Dvioir 
■ndOcben 

JtoWCKOff*. 


(a)  Sec  Manhallt  p.  144. 
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Chambrb^J.  The  case  is  not  stated  lostroiigiy  as  Aeeri- 
dence  seems  to  warrant.  It  is  said  that  the  cargo  stank  so  bkI 
that  the  goremment  of  the  country  proUUted  its  being  laodd; 
but  it  might  have  been  stated  that  it  was  iaconasteDt  witlitbe 
health  of  the  crew  that  it  should  remain  on  board,  or  (katitfv 
necessarily  thrown  overboard.  The  ship  is  expressed  to  li»e 
been  so  much  damaged  that  she  could  not  proceed,  b«t  is 
sold ;  now  this  must  certainly  have  made  a  complete  end  of  tbt 
voyage.  We  do  not  construe  special  cases  so  stiietly  »  ve 
special  verdicts ;  on  the  whole,  therefore,  it  seems  to  me 
the  loss  was  total;  and  though  the  cargo  might  be  ssid  loexk 
in  specie,  yet  in  value  it  did  not  exist  at  all.  If  that  be  8o,tk 
inference  of  law  is  plain.  What  is  it  against  which  the  uoiler- 
writers  protect  themselves,  by  the  memorandiim!  agiist 
partial  daimige.  For  what  reason?  because  as  the  comiDoditis 
enumerated  are  perishable  in  their  nature,  it  might  be  impossilile 
to  ascertain,  with  exactness,  what  part  of  the  loss  arose  irooi 
the  nature  of  the  commodity,  and  what  from  sea-damage.  If 
ever  there  ups  a  case  of  totid  loss,  it  certainly  is  the  present. 

Lord  Alvanlby,  Ch.  J.  then  observed,  that  the  Court  cob^ 

sidered  the  case,  as  stating,  that  the  cargo  was  necssaiilj  thion 

overboard. 

Judgment  for  the  Plaiflt* 
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Leatham  and  Others,  Executors  of  Leatham,  v.     /iMejgui. 

Terry. 

THIS  was  an  action  for  money  had  and  received,  which  came  ^?*J*"*  **■ 
on  to  be  tried  before  Lord  Jlvanley,  Ch.  J.  at  the  sittings  Ucyonshipand 
after  last  Hilary  Term,  when  the  jury  found  a  verdict  for  the  2^^^'^^^^ 
Plaintiffs,  damages  100/.  subject  to  the  opinion  of  the  Court  on  ship  having 

the  following  case:  S^eml^S 

On  the  29th  of  October  1800,  the  Defendants,  being  part-  Autia,  he 
owners  of  the  ship  Manchester,  on  behalf  of  themselves  and  the  *wpto^  ma- 
other  owners,  effected  a  policy  of  insurance  on  the  freight  of  the  denrriten  on 
said  ship,  at  and  from  St.  Petersburgh  to  the  ship's  port  of  dis-  fr^i,'|[^  ^ 
charge,  between  Peterhead  and  the  Downs,  with  liberty  to  the  underwriters 
assured  to  value  the  same ;  but  no  valuation  was  at  any  time  J^^e  leme  time 
made,  nor  was  any  other  insurance  effected  on  the  freight.  The  noaving  an 
policy  was  for  500/.  and  the  Plaintiff's  testator  subscribed  it  for  uie  under-  ** 
100/.     The  Defendants  had   previously  insured   the  ship  for  wnier»onthe 
dOOO/.  at  which  sum  she  was  valued  in  the  policies  at  and  from  them,  and  en- 
Hall  to  Petersburgh,  and  at  and  from  thence  back  to  any  port  «*«*^oj»  *»  »- 
between  the  Frith  of  Forth  and  the  Downs.    The  ship  Sfdled  ship  iiaving  al^ 
from  IM/,  and  arrived  at  St.  Petersburgh  in  safety,  and  having  *«^*«*» 

*  urwittht  noma 

engaged  a/ull  cargo  upon  freight,  for  the  voyage  from  thence  thecargowfaicli 
to  HuU,  had  taken  in  or  received  on  board  nearly  the  whole  V*T  ^^^ 

■       -  ,  "^  the  time  of  the 

thereof,  when  she  was  detained  1^  the  Russian  embargo,  and  detention,  and 
the  cargo  taken  out     On  the  23d  February  1801,  the  Defend-  2Srfhn'^' 
ants  abandoned  to  the  underwriters  on  the  ship,  all  their  right  which  a.  n- 
and  interest  in  the  policies  on  the  ship;  and  on  the.  11th  March  J^Thi'M**^' 
1801,  they  abandoned  to  the  Plaintiff's  testator,  and  the  other  tion  b^the  un- 
underwriters  on  the  freight,  all  their  right  and  title  to  such  fiSTht^^^i 
freight.    These  abandonments  were  accepted  by  the  under-  J.  thejrwere 
writers,  and  adjustments  were  signed  on  the  policies.  That  upon  J^^^J^  "* 
the  ship- was  as  follows  : — Adjusted  a  total  loss  of  100/.  per  cent,  tr^i^t  §o  rer 
"  on  this  policy,  and  hereby  order  Richard  Terry  and  Son  (the'  2m?  ^^ 
Defendants)  to  debit  our  accounts  for  our  respectivesubscriptions 
at  that  rate,  which  we  agree  to  pay  in  good  bills  on  London,  not 
''  exceeding  two  months'  date  fh>m  the  1st  day  of  April  1801 ; 
* '  the  within-mentioned  ship  having  been  arrested  and  detained  in 
^*  Russia,  by  order  of  the  Russian  government;  the  assured  hereby 

•  Vide  Robertton  t.  Carruthert,  S  Start.  Ni.  Pri.  571.  M'Cmiky  t.  Abel,  5  East 
588—594.  Barelawr.  SHrUng,  5  M  &  S.  6.     Cote  r.  Daoidton,  Id.  79.     Qreen  r. 
B,  £.  Compatiy,  6  Taunt  68.  Idle  v.  Royal  Exchange  Company,  8  Taunt.  755—763. 
i>avid$on  ▼.  Cuff,  8  Price,  542—553. 

'    '*  undertaking 
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undertaking  npon  the  payment  of  sncb  loss,  to  asagn  oreril 

their  right  and  interest  in  this  policy  to  Sir  CkriUofka'  Sjfte; 

JiiATiA*     **  Bart,  and  Rbtert  C.  Uroailof,  Esquire,  in  such  manner  as  tfe 

TiBtr.       **  committee  for  adjusting  this  loss  may  direct.    23d  FAr9im< 

^*  ISHL"    The  adjustment  upon  the  freight  vas  as  follovs:- 

*'  Adjusted  a  loss  of  100/.  per  cent,  payable  in  one  month,  ik 

«<  assured  agreeing  to  assign  over  all  their  right  and  title  to  all 

**  future  benefit  that  may  accrue  hereafter*  except  as  mtm 

^*  therein,     London,  Uth  March  1801,  lOOi  per  ctiu:  Oi 

,  the  payment  of  llie  bills  giren  by  the  ui^erwriten,  upoD  the 

pdicies  on  the  ship,  the  Defend^ts  r^eeired  from  the  ct» 

mittee  of  underwriters  oa  the  ship,  Biflul^  the  following  W 

or  authority:  '^  Messrs.  Richard  ferrtf^nd  Son,  ftull,9^}» 

**  1801.    On  behalf  of  the  underwritmi  on  the  following  sl^ 

'  **  (mentioning  several,  and  includhig  the  Manchester)  we  reqoe^ 

**  you  will  give  orders  to  your  correspondepts  at  Riga  ^  "j" 

tenhurgh,  to  act  for  our  intermit  in  the  best  auumer  in  tlieii 

power,  and  in  all  respects  as  they  would  have  acted  for  J^ 

intecesit,  had  no  change  of  property  taken  place ,  yon  ^ 

please  also  to  accept  any  bills  which. may  be  drawn  fortte 

^  out-fit  of  the  ships,  opr  any  other  n^essary  charges,  iBsm 

**  tike  amount  of  the  said  chaiges,  .and  we  will  be  answerableti 

V  you  for  the  same.    We  are,  ficc,**    The  Defendants  acted  tf 

agentji  for  the  underwriters  on  the  ship, .  and  paid  the  seieni 

^mns  of  money  «ndep>meiitionedi,  on  i^oui^t  of  ibff  ^^ 

TO.  . 

Expenees  at  Cromtadt,        ...        -  jf  106  lo  « 
EUnwr,     -        -        -        -        -        -        -     1*  ^  L 

HuU. 61  4  a 

Primage  and  Buoyage,  -        -        -        -      ^     ,i 

:  Pdrtage  Bill.,       ......  3flri2l« 

TrafreUing  Expenees  for  crew  in  Russia^         ^     62  Iv 
Brokerage  bills  in  London,    -        -        -        -      ^       a 

Insurance  on  125/.  expenees,         -        -        "      ^      n 
Dock  dues, 17  5  ^ 


Hi 


The  embargo  on  the  vessels  detained  in  the  ports  of  '^ 
being  taken  off,  the  said  ship  Manchester  took  on  board  ag^^ 
enayb  goods^  as  had  been  so  shipped  and  unladen  at  ^^^^^ 
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mad  pro(06eded  thcrewitb  on  her  voyage  from  P€ier$bu9^ip  anrived 
.in  safetj  at  Hull,  and  there  delivered  her  cargo  agreeably  to  the 
bills  of  ladings  yhio^^  had  bew  signed  before  tiie  embargo^  itad 
earned  the  freight  on  that  yeyage«  The  freight  was  recQlved  by  Tiftftt. 
the  Defendants,  oi^  fi^QOiiot  of  Uiose  benefku^lly  interestffd 
therein,  and  amoupteci^  after  deducting  brokemgp,  to  the.  sum 
of  VSSffh  18s.  Idu  The  Polendantp  made  no  assigqment  of  the 
freight  (eo  nomw}  to  the  wderwriters  on  th^  aUpf*  o<)r  dU 
they  make  any  asugnnieiit  of  the  ship  to  the  6idd  uttddrmteil^ 
otherwi«e.than  by  the  ^jbandQ^iMBd  and  the  adjudnient  indctndd 
on  the  several  policies  aboy^ioentioned*  The  sfng^,  aRer'  her 
ai^va^  at  IbiU,  ^  d^^iy  of  her  ciargo;  wm  put^  V^  ••te  1^  • 
the  comiiuttae  of  underwriters  on  the  ship,  aipd  '9Qld  for  iqprtmrds 
of  S2Q0/.;  and  thereupon'  the  sevei^lil  naderwlitefs  upon  the 
ahip,  and  the  D^endantsiand  th^  vert  of  the  part-owneitf  by  the 
direction  <tf  t^ci  siad.  committee^  joi|ied  in  executing  a  bitt  of  sale 
of  the  same  ship  to  the  purohaser,  and  the  several  itndetwriten 
upon  the  stiip*  have  received  f|YW  the  nett  proceeds  of  sncksde^ 
10^.  14s.  per  cent,  on  the  aiaouat  of  tbeiip  re6ijleelive.8nh8crip* 
tions  thereon.  The,  pielendantj,  before  the;  prMent  action  wKs 
commeacedi,  rSMceived  notion  from  the  und^rihiters,oil  the  ship, 
not  to  pay  over  the  fright  to  tlie  underwriters  on  theireight; 
but  to  hold  th^  saipe.:^  thevundePimteffsontheiAiii..  1%e 
qnes^on  for  t)ie  opii^i^a  of  the  Coivrt  t^.  Whether,  thoi  Plaiiif 
ti£b  were  entitled  t^^reeover  ? 

fioyby,  Serjt,  for  the  Plaintiffs*.  Tba  question  id  this  case 
turnftupon  t^e  effect  of  ^  abandpument  te  the  underwriten 
on  the  ship.  If  that  abandonment  leavea  th^  underwriAeri^on 
th^  4up^  in  the.cume  situa«i(9n  as  the  ewMr  iTould  hftre  been^ 
thePlui][tiir9  areei^^ed  to  feee(ver;oti  the  other  side»  howeireri 
it  must  be  eojE^tepdi^  that  such  ahUdKAMntet  plaees.^  uHi 
derufriter  upon  ship  in  a  better  sitnatiea.  Smi  that  abandon^ 
meat  &^Yer  beenmade^  the  Pl^tiff  womU  elearfy  hav^  been 
entitled  to  recMOv^r  &eip  tho  awnei».  Upon  notice  of  the 
detention  of  the  ship  ajt  ^ei^p§iwgh^  the^  Pl«iitiffs.who  wemQ». 
derwxiteiB  on  freighl^  paid  aa  foi^  a  tetal  loss^  and  took  aq 
abaadonmient;  after  winch  the  ship  proceeded  on  her  vo{yi^«^ 
apd  earned  her  freight ;  that  therefore  ntfaich  was  a  total  loss 
at  ^  time«  afterwards  turned  out  not  to  be  so.  The  X)e« 
fendants  havieg  received  that  frf^ht  which  was  the  snirfect  of 

insurance 
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imuraiioeby  the  Plaintiffs,  and  of  abandonmeiit  also  totlie&,« 
boond  to  pay  it  over.     It  cannot  be  said  that  the  fieight  le- 


«.  ceired  by  the  Defendants,  was  not  the  freight  insored  bj 

fsBRT.  Plaintiffs,  for  it  was  earned  upon  the  same  goods,  by  diessBt 
ship  and  crew,  and  nnder  the  same  bills  of  lading.  The  efiectcf 
an  abandonment  is  to  pat  the  nnderwrit^',  to  all  intents  aixl  pv- 
poses,  in  the  same  situation  as  the  owner.  The  nnd^writersa 
the  ship  therefore  stood  in  the  situation  of  purchasers,  vith  no- 
tice of  all  the  obligations  to  which  the  diip  was  sutgect;  bnt  tb 
abandonment  did  not  invest  them  with  any  power  to  put  as  o^ 
iQ  the  voyage,  which  had  been  contracted  for,  or  the  wages  (^ 
the  «eamen,  or  any  other  contract,  entered  into  by  the  ovnenoi 
the  ship  i^wpecting  the  ship.  The  effect  of  the  abandoDBOi 
to  the  underwriter  upon  the  ship,  is  to  give  to  him  the  dispose 
of  the  body  of  the  ship,  when  the  contracts,  to  which  itissabjec^ 
shall  have  been  performed.  It  is  true  that  as  between  the 
assured  and  the  underwriter,  if  the  voyage  be  obstructed,  t» 
former  is  entitled  to  consider  such  obstruction  as  a  total  loss,  m 
may  abandon;  but  thia  right  to  abandon  cannot  ioterfeie  vits 
the  rights  of  third  persons ;  for  though  by  the  contract  of^ 
ranee,  it  is  as  to  the  immediate  parties  to  that  contract  a  to 
loss,  yet  it  is  so  to  the  immediate  parties  only,  and  any  oth^P^' 
sons  who  have  not  entered  into  that  contract,  bnt  have  di^ 
rights  attaching  to  the  ship,  cannot  be  deprived  of  those  rights ! 
the  fiction  of  a  total  loss,  while  the  ship  really  conttflues  ifl  esrs^ 
eace,  and  arrives  at  the  end  of  her  voyage.  For  the  Defeao^^ 
it  must  be  contended,  that  by  the  ai!>andonment  to  the 
writers  upon  the  ship,  the  ship  became  completely  vested  lo 
at  Peiersburgh;  that  the  voyage  being  put  an  end  to,  ti^J  ** , 
right  to  dismiss  the  mariners  without  wages,  and  to  dispo^ 
the  ship  as  they  should  think  proper ;  but  that  having  empiY^ 
the  ship  in  bringing  home  goods  from^  Petenbrnrgh,  they  d> 
right  to  all  the  benefits  arising  from  such  a  voyage,  aad  ^ 
only  bound  to  pay  the  seamen  for  their  services  subsequent  to 


abandonment.    The  injustice  of  considering  the  voyage  asj^ 
pletely  put  an  end  to  by  an  abandonment  is  obvious;  fo^  ^    . 
ship,  instead  of  being  detained  at  Peiersburgh,  had  heeocapi^ 
in  the  channel  on  her  homeward  voyage  and  abandonedi^    . 
terwards  recaptured ,  the  underwriter  would  enjoy  all  the  pi^ 
the  voyage,  paying  the  seaman  only  for  the  labour  of  Bfew  no 
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Best,  Serjt.  for  the  Defendants.    After  an  abandonment  of       180& 
^he  ship  to  the  underwriters  upon  the  ship,  they  are  entitled  to  .1 

erery  advantage  arising  from  the  use  of  the  ship.     It  has  been     Zaatham 
argued*  that  the  abandonee  takes  the  ship,  subject  to  all  con-       TtRsr* 
tracts  entered  into  by  the  owner,  with  reference  to  the  ^ojfiige  ^ 
but  no  authority  has  been'oited  in  support  of  that  doctrine.    In 
cases  of  real  property  indeed,  >there  may  be  contracts  socon^ 
Qected  with  the  enjoyment  of  the  proper^  itself,  as  to  pass  to 
the  assignee ;  but  the  contracts  entered  into  by  the  owner  with 
respect  to  the  voyage,  are  mere  personal  contracts*  and  ,the  un^ 
derwriter,  after  abandonment,  tekes  the  ship  as  hb  own  without 
reference  to  the  personal  contracts  of  the  owner.    The  contract 
of  the  underwriter  is,  that  he  will  pay  1 00/.  if  the  ship  do  not 
arrive  at  the  end  of  the  voyage;  the  owner  contracts  with  the 
freighter  for  the  carriage  a(  his  goods,  and  if  the  owner  omit  Jto 
carry  after  the  expiration  of  an  embargo,  he  is  Kable  to  an 
notion  for  special  damage.    But  the  underwriter  is  not  liable  to 
the  petfonaanoe  of  his  contract ;  if  he  were,  instead  of  paying 
100/.  he  might  be  obliged  to  pry  900/.    To  ascertain  which  set 
of  underwriters  ought  to  receive  the  freight,  it  is  sufficient  to 
consider  which  of  the  two  has  earned  it    The  voyage  was  ut 
the  risk  and  expenoe  of  the  underwriters  ^upon  the  ship,  and  if 
the   ship  had  been  lost,   they  alone  would  have  sustained 
that   loss.      Suppose  the   ship   had   been   hypothecated    in 
England^  then  if  the  argument  be  just,  that  all  contracts  by 
the  owners  of  the  ship  respecting  the  ship,  affect  the  ship 
under  all  eirotunstance^  after  the  underwriters  on  the  ship  ' 
had  brought  her  home   at  their    expenoe    and    risk«    the 
i^erson   to  whom   the  ship   was    hj^thecated   might  have 
claimed  her  as  his  own,  and  the  underwriters  upon  freight,  also 
^claiining  the  frcaght  Mmed  under  the  abandonment  to  them« 
<the  underwriters  upon  the  ship  would  have  paid  as  for  a  total 
joss,  would  have  incurred  further  expmce  in  bringing  home 
what  was  abandoned  to  them,  and  yet  would  have  been  the  only 
persons  reaping  nothing  from  their  risk  and  expence.    It  can 
hardly  be  contended  that  all  disadvantages  are  thrown  upon  the 
underwriter  of  the  ship,  hy  the  abandonment  of  the  ship  to  him^ 
without  also  giving  him  a  rig^kt  to  all  the  advantages.    And  if  al^ 
ahe  advantages  are  abandoned  to  the  underwriter  of  the  ship, 
ihe  subsequent  abondonment  to  the  underwriter  on  freight  can 
yoL.  Ill,  1 1  ma,ki^ 
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1S09-      make  tio  difference ;  it  is  a  mere  nullity.    If  the  fireigk 

'        "     never  been  insured,  there  is  no  doubt  liiat  the  undawritaon 

«.     '     tlie  ship  might  late  recovered  it  from  the  owner;  ani  as  the 

TftBRT*      underwriter  on  freight  elaims  under  the  owner,  he  cannot  rtwi 
in  a  better  condition  than  him. 

Bofley,  Serjt.  in  reply,  observed,  that  if  theuDdwwriterffi 
freight  was  entitled  to  claim  the  freight,  hewasrisoliaUeio 
his  share  of  expenoe  in  bringing  the  cargo  home;  sod  cob* 
seqnently  the  argmnents  arising  fitmi  the  hardsldp  supposed  ts 
attach  on  the  nnderwriter  npon  ship,  were  not  well  fonsded. 

Our.  «*•  w*. 
Onthisday  Lord  Alvanlby,  Gh.  J.  said,  We  hareinqorwl 
into  the  circomstances  of  Ae  case  («)  lately  decided  in  tii^ 
King^s  Bench  npon  the  same  subject,  and  find  they  do  sot^ 
teriafly  diflTer  ftwn  the  present.  Here  the  assured,  in  «h^ 
sideration  of  being  paid  for  a  total  loss  epos  the  ship,  agreed^ 
assign  over  all  their  right  and  interest  in  «he  peKqr  spoD  v 
sHp^  after  which  they  agreed  with  the  nndeiimtew  on  <J^ 
ft«Sght,  in  consideration  of  bel-ag  paid  a  total  ieis  (br^^ 
freight,  to  assign  over  to  the  nnderwriters*  oH  the  fteJgk* 
t!hehr  right  and  titte  to  idl  fiiture  benefit  that  might  occur  ftff^ 
after,  except  as  insurers  therein."  By  Ak  last  sdjasto^"^ 
Oerefore,  they  agreeil'to  assign  over  aH  their  ftitare  int«<^ 
arise  on  the  freight.  The  shif  having  tetuwed  asd  wrnw 
freight,  the  Defmdants,  Ihe  assu^,  reaped  the  whole  asif^ 

had  never  abandoned ;  and  tiie  question  now  is,  ^•**'^ 
action  fi>r  money  had  and  received,  the  waderwritars  ^  y*^ 
are  net  entitled  to  demand  wVat  the  assured  iiave  reeeiw . 
Conrt  of  King's  Bench,  te  deddtag  the^case  beftrs  *eff ,  ^ 
opinion,  ^xat  the  assured  imd  bound  fbemse^pes  %o  tc^oi^ 
mderwriters  on  the  freigirt,  for  aA  the  freight  they  miR^^  '^^j 
but  in  giving  judgment  they  expreasly  declared,  ths***?^ 
intend  to  decide  ihe  qneslien  between  tbe  uoderwfittt*  ^  ^ 
Aip  and  «ie  nnderwrifers  m  Aie  freight.    We  M}  ^^^ 
>    same  course,  and  though  the  case  has  been  argued  as  a  *     . 
question  between  the  two  sets  of  nnderwriters,  we  d**"*^  ^ 
wnderstoed  as  giving  an  opinien  npon  such  a  ewe-  ^\^ 
determine  that  the  Defendants  have  made  themseW^^  mf^ 
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t9  fke  Phiirtiflb  m  IfaU  ftira  of  Mkmr  ftt  tfili  Mfht  iMak       IMB^ 
Fit^Ciinan,  FiMklt»th#Pl*RMik 

i<|  At  tb#  fim4  «M»  II  w«  littnwrt      pMottbiy  lb  tlM  ex)i«M#of  Mn#it        Ttrnmr. 
bv  the  Coaft»  wid  woed  b^  i«ie  Pl«ii»-      tliecOTgAbQin.   And  He*  Ai^  «cCiM> 
tms,  that  IhTf  wetr  (6  Miifribtit€  ]5rd-       ftdne,  7  Most,  ^4. 

Hoiiaii'sov  aad  Auotbar^  Asstgncc^  of  jAonminf  i    /Mes9th. 
Bankrupt,  v.  Matthews  and  Another. 

npHDVBit  for  !^  qcantfty  of  totfigo,  hiJln^JiSd 

This  canse  was  tried  before  Mr.  Justiee  Rooke^  at  thd  Ust  goods  of  B.  in 
Lffft  asshes  at  LaneMer,  wh^n  ikp  tottowing  facts  appeared  in  J^^^i^lJ^ 
crrMeaee :  The  ThfeniAai&^  wlitf  V<61r^  brokers,  ba^  on  (be  Sd  ter,  without 
of  September^  17S9,  sold  tf  parcel  of  fogwood  andt  fustic  to  SI2!c|^^ 
Jfteh<m,  the  bankrupt,  and  on  the:  tlth  of  the  same  m^ntb,  a  ^nt  Mother 
pTtfcel  of  indigo,  neither  of  which  pafceb  were  paid  for  %i  <ba  STTto^tfufor 

t&nerof  Jack89tfB  bankrilptcV.     Th^    fogWOO^  antf  fustilc   was   him,  never  hav- 

the  pwperfy  cf  a  penson  of  the  name  of  (treatham,  anct  the  ^a^^^Som 
incfi^  of  a  person  of  the  tstme  of  Dixon ;  both  these  par-  before.  Cthcu 
celflf  had  been  pat '  into  the  haiids  of  the  Defendaats  by  the  m^lTiuid  hb 
proprMoiV,  to  be  A>fd  by  them  asr  brokers,  and  botb  sales  were  2fS'*SSi°^ 
efih^ted  nr  fbe  namefls  of  the  bfokers  onTy,  it  being  theii'  fcnt  b/him  to 
pttictiee  to  ^  hi  their  own  name,  wheife  th»  party  fbr  wboA  ^y.f^^'^ 
they"  sold  wa»ntdebted  to  tbeiiis  At  the  time  oT  such  sales,  and  «iuoid,  tender- 
yrium  thir  action^  watf  commenced,  there  was  9  balance  due botb  '"< the^argei 


fhHn  6ne€tt%Am  and  ftom  tiixotL  to  the  Oefeadanta  (a)L    ^oon  mdt.   a.  le. 
aftef  the^  aboTe  sal^tf,   Jdckion,  the  bankrupt,  put  into  the  f jj^^  J^ 'JSlaiS! 


baadtf  of  tlie  Defiegndants,  the  indigo  in  ^estion,  to  selT,  as  mg  a  Hen  upoR 
brokief^ ;  no  advance  being  flkade  by  (hem  upon  the  indigo,  **|f^  ^^ 
nor  any  debt  existing  betweeV  t&e  Defendants:  and'  Jiickmnt  fonner  gMdi 
other  than  what  was  due  to  the  former   for  the  goods  of  "^^'^ij'fj/'^^^^ 
Ortttthfttn  and  Dixnw,  purchased  by  Jacksoti  of  tfie  Defen-  abeUnceiUen 
dmtg  m  befbitd  mmiSoti^.    Indeed  iU  commission  to  selY  tZ^  hm 
the  itktRgct  ttt  cfttestibn;  wad  t&e  first  time  the  latter  bad  eves  tjif t  Um  as- 
employed  the  Defen^Knts  a;^  brokers.    Wh^e  the  indigo  in  ^Su?^ 
xjtfestnm  stlf  remained  nnsoKf  in  the  hands  of  the  Pefen-  cover.* 
Stents,  as  brokers,  Jachon,^  became  a  bankrupt,    ttpoo  this 
the  Plaitttifl^,  as  hir  assignees,  demanded  the  indigo,  and  ten* 
deredf  paymenf  of  any  charges  which  might  have  been  in- 

(«>VRi«  ftet  wttomfiy  pn>v^  by  tfie  lectibn  uf  tfie  state  of  the  account  ia  \\m 
De*»da«C»de4i.«p«|dm»«lU»reMl«      MfendytefMee^ir 

*  And  see  miti^ire  ▼.  Sim,  1  Campb.  fSB.  Stet/emon  r.Blakeiodc,  1  M. &  S.  535. 
Mt  Morrii  r.  Ckoifry,  1  M.  &  S.  576-^  M.  U  S.  566.  Hudiom  ▼.  Gmver. 
J  B.  Ac  A.  27— 35.  , 

^  '  8  ^^nnad 
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cvned  ia  reaped  of  that  article ;  the  Defendants  leAised  to  de- 
liver it  up,  claiming  a  lien  upon  it  for  the  debt  doe  firom  tbe 
bankropt,  in  consequence  of  the  goods  of  Greaihatm  and  Dixom 
sold  to  him,  and  which  still  remained  unpaid  for.  Tbe 
learned  Judge  was  of  opinion  that  the  Defendants  had  no  Bes 
upon  the  goods  in  question,  and  therefore,  under  his  directioo, 
a  verdict  was  found  for  the  Plaintiffs,  with  leave  reserved  to  the 
Defendants  to  move  to  set  that  verdict  aside,  and  have  m  nonsuit 
entered. 

Accordingly  a  rule  Nist  having  been  obtained  in  last  Easier 
Term, 

LetiB,  Seijt  now  shewed  cause.  The  question  is.  Whether, 
because  the  Defendants,  as  brokers'  to  two  persons  of  tke 
u  names  of  Greatham  and  Dixon,  formerly  sold  gt>ods  to  the 
bankrupt  Jackion^  for  which  their  principals  Grenikam  aod 
Dtron  have  not  been  paid  by  the  bankrupt,  tiiey  the  Defen- 
dants, have  a  right  to  detmn  the  goods  in  dispute,  which  were 
put  into  their  hands  as  brokers  by  the  bankrupt,  and  to  psj 
'  Greatham  and  Dixon  out  of  the  proceeds  thereof?  To  entitle 
the  Defendants  to  this  lien  which  they  claim,  they  must  either 
shew  that  the  bankrupt  is  indebted  to  them  personally  npon  a 
general  balance  of  accounts,  or  that  they.have  advanced  mooer 
upon  the  particular  goods  which  they  refuse  to  deliver  up.  It 
^  appears,  however,  that  no  money  was  advanced  upon  the  goadi^ 
and  as  this  was  the  first  instance  in  which  the  I)efeDdants  were 
employed  by  the  bankrupt  as  hb  brokers,  there  could  be  do 
balance  in  their  favour.  In  fact,  Greatham  and  DtrcMi  now 
endeavour  to  obtain  a  lien  upon  the  goods,  thiougli  the  in- 
tervention of  the  Defendants,  and  thus  to  pay  thenselva 
the  debt  owing  to  them  from  the  bankrupt.  Had  the  De- 
fendants sold  for  Greatham  and  Dixon  under  a  del  eredert 
'  commission,  they  would  have  been  personally  liable  to  their 
pnncipals,  and  therefore  might  have  considered  the  goods  as 
their  own,  and  have  claimed  all  the  rights  of  principals  ariaiiig 
therefrom.  But  the  Defendants,  though  they  sold  in  their 
own  name,  still  were  not  responsible  to  their  principal  for  the 
proceeds  of  what  they  sold,  and  therefore  the  parties  to  whom 
they  sold  became  debtors  to  the  persons  for  whom  they  sold. 
The  mode  in  which  the  Defendants,  for  their  o.wn  convemeooe, 
made  out  their  sale  accounts,  cannot  invest  them  with  any  rights 
vFhich  do  not  result  from  the  nature  of  the  transaction  itself.  Tbe 

estate 
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estate  of  the  benkrapt  will  remaiil  indebted  to  Greaiham  and       1808. 
Dixon,  btit  there  is  no  lial^ty  under  which  the  Defendants  • 

can  be  called  npon  to  pay  that  debt.    In   Gmoe  y.  Dubois,     ^  A^ll^Mff 
1  r.  it.  112.,  it  was  held  that  a  broker,  with  a  del  etedere  com-  •• 

mission,  might-set  off  to  the  same  extent  a»  a  principal ;  but  ^  AMthl^. 
there  the  Court  expressly  take  the  distinction  of  his  being  a 
broker  acting  nader  a  del  credere  commission.  The  same  prin- 
eiple  was  recognised  in  George  ▼•  Clagett,  7T.  1Z.8S0. ;  and  in- 
deed there  the  decision  of  the  Conrt  was  not  in  fiATonr  of  the  * 
broker,  for  it  only  gave  a  purchaser  under  him  as  such  broker 
a  set-off  against  his  principal. 

Heywaod  Serjt.  contri.  It  is  supposed,  for  the  sake  of  the 
ai^nment,  that  a  broker  selling  for  a  third  person  has  no  mxxn 
property  in  the  goods  than  a  mere  stranger,  whereas  by  the  de- 
posit of  the  goods  in  his  hands  he  acquires  a  special  property  in 
them.  Now  in  Kruger  v.  fVileox,  AmbL  253.,  Lord  Hardmcke 
says,  in  cases  of  baidLruptcy,  **  if  any  person  has  a  specific  lien 
or  a  specific  property  in  goods,  which  is  clear  and  plain,  it  shall 
be  reserved  to  him  notwithstanding  the  bankruptcy.^  The 
goods  sold  to  the  bankrupt  were  not  sold  as  the  goods  of  Grea^ 
tham  and  Dixon,  but  in  the  name  of  the  Defendants ;  that  cir-^ 
cumstanee  was  of  itself  sufficient  notice  to  the  bankrupt,  that 
the  Defendants  meant  to  dium  a  lien  upon  the  goods  subse- 
quently put  into  their  hands  by  him.  The  case  of  GoneaUz  v. 
SUtden,  BulL  N.  P.  180.  Sd  edit,  clearly  proyes  that  the  broker 
may  maintain  an  action  in  his  own  name  against  the  yendee 
of  the  goods.  It  is  contended  indeed,  that  none  but  brokers 
acting  under  a  del  credere  commission  can  claim  this  lien  which 
the  DeiSmdants  insist  upon ;  but  it  should  be  remembered, 
that  the  very  ground  upQn  which  lien  is  aUowed  is  to  protect 
the  broker  from  loss ;  and  that  a  broker  who  advances  money 
to  hb  employers  upon  the  confidence  resulting  from  his  rights 
as  a  broker,  has  at  least  as  good  a  claim  to  a  lien  as  he  who 
acting  under  a  del  credere  comnussion,  only  makes  himself 
liable  to  his  principal  for  any  possible  losses  which  may  occur. 
Now  in  this  case  the  Defendants  had  advanced  money  to 
Greaiham  and  Dixon,  for  both  these  persons  were  indebted  to 
them  on  the  balance  of  accounts,  both  at  the  time  of  the  sale 
and  the  detainer  of  the  goods  in  question,  though  it  is  true  that 
they  did  not  specifically  advance  money  in  respect  of  the  goods 
sold  by  them  to  the  bankrupt  In  Atkim  and  Another  v.  Jmber, 
2Etp.  N.  P.Cas.  p.  493.,  it  was  holden  that  brokers  not  selling 

under 
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ml&t  k  M<0i«4lr«4MNMHb9hNi«iigbtaai«tria  n  mAm  agM 
Hid  vMfeo  ftttlMi|ii<c6  4iftlie«Mdi  sold,  theyiiMipelWi 
«t  limt  tme  til  tbrfr  d*bt  IImt  moMy  ^NiMel  apon  dNR 
and  LofiCh.l.  EfM  mwM 'tt  9fmum,  Ann  it  vaa  oo  olijictioi 
to  th»  i»o^v«ry  by  th»  fcMcew,  thiil  tiw  Jscliwitai  •tatei  ^ 
6o«tfMt  to  have  hMii  itmAe  witk  AeQi,  wtinpeas  At  nle-otto 
fltatod  UmiI  the  goodi  ^v«m  «oM  011  wmmt  irf  tk#  pfiM|Ml' 
And  fft  lVmAiv«rl^  w.  OmAvIm,  Obvp.  <St.>  l>rf  Jfo^ 
Miys,  ''  W«  ttiifik  «  faster  wlio  TMiivM  «l<tti<i,  Md  1*  a^ 
rteed  to  aell  ilkem  in  Imowa  mmw,  tut  ssafeBS  ^  %iifNrMor 
to  himself,  thoagh  he  is  not  answeraMe  fbr  tfiedsMt,  yet  hete 
a  right  to  ree«lye  the  aMfoey.  tin  reeelpt  is  a<|lwlMii|vloAe 
tmjiff,  «ad  be  faw-  a  fight  to  bviog  an  mften  against  Vm^ 

cenpel  (be  iMyttent.** 

Cuf.  ^h.  erf. 


TbeM  hftii^  «  diiWfuw  of  opiatoii  vpon  He  BmA 
iMMed  JiMiget  aew  daltveved  their  apiniens  airMf  «• 

CHAMpftp  J.  The  ifUQitei  is.  Whether  ivhen  a  bnk^ ^ 
eel¥osgeoda«9aetlbrjl,heismti(led  to  ivtaia  thm  W 
aftjold,  mftsr  a  toader  ^fail  chaiyi  dee  ia  rea|Mpgt  efthowy*^ 
emhe  gmMd  of «  Hen  far  the  {Niee  «f  other  geeds  foM  ^  ^ 

ftr  dr.  to  ^,  mdar  ngonral  oiftarity  flmn  jB.  Umti,^ 
beiag  «e  genend  hakssae  da»  frpn  ^.  to  tiie  toeltor,  aoi  ^ 
haohnr  Mt  hawiag  soid  (bagoodsef  II.  aader  a^#/  imA'«c^ 
arfsilM?  I  fi«ilto<hei^pMStiaa  tbaa,  heoavse  IteaiMito(bt,i> 
Aa  iMweat  <caae»  the  Move  net  of  <he  haafcrapt  huyiag  g<^^ 
the  ftcdtoidaaft  did  «i«l  osiisiitoHs  Ae  velatien  ef  pthNipliBd 
faetor  fcatoneta  itbaw.  The  demand  of  the  DelMM  «p0» 
the  Ami  ifoads  did  Mt  «aphM  eat  <€  aay  oovise  «f  dsaMn;  io  ^ 
itltfliaQ  of  fwhHdpal  mndlhalDr^hatt^PaaaaibteigvtoActfelft- 

tfen  as  if  it  bad  ««1«mi  apea  a  legaGy,  of  aay  edier  ^'^'^ 
dahtthaaMstiamotefiaaiidiatoeivseordeaBfig.  Ilofltftiri 
flayaartheriify  for  aayiag»  Aaft  afaatarhaaaaygeamlli*""' 
MspMt  «f  debts  irhtoh  arise  priar  to  Hha  4iaM  at  which !»  ^ 
iact<BP  of  <ho»ar  ^ommamm^  1  aadifaflighttosaehafieais^ 
eidaMtahed  hy  exppass«a4|iarlly»  tl daea  aol  appear  to  m^^ 
aMria  Ihe  geaeral  priaeifJe  apen  wMah  the  Itoas  af  Actors  i^^ 
VaaaaHMwiad.    ft  seems  tone  that  ihetfeaaoffaotenhave^ 

aUwaid  4br  the  eeaveaieiiae  ni  trade,  and  iriA  a  idew  taesc^ 
rage  fectors  to  adraaee  neaey  upon  gooda  in  their  powiesiiiog. 

ifhash  amat  ooBia  to  their  hands  as  faataia;  Iwt  debts  «in<^^  "I! 

incurn* 


IN  THE  FoitTY-rniRD  YsAR  OF  0£0R6E  III.  489 

incurrad  prior  to  tbe  existence  of  the  roiatioii  of  principal  w4  IMB. 
factor*  are  not  contracted  npon  thig  principle.  AxA  i£  the  Uep  — — ^ — 
now  contended  for  werci  allowed,  instead  ef  indocing  persons  ^*^!^ 
to  place  goods  in  the  hands  of  factors^  it  would  open^  tkiB  .9. 
contrary  way,  since  it  would  tend  to  prevent  insolvent  pevsoiv)  '^]!^||^. 
from  emplojing  their  creditors  as  factors^  lest  tb<i  goods  en- 
trusted to  then  should  be  retained  in  satisfaetion  of  forver 
debts.  •  If  this  were  the  only  point  in  this  case,  I  should  be  of 
opiuion  that  the  Defendants  were  not  entitled  to  retain ;  but 
laying  this  point  out  of  the  quefition«  I  still  think  the  debts  due  . 
from  the  banLruptp  in  respect  of  the  goods  sold  to  him,  are 
not  to  be  considered  as  due  to  the  Defendants,  so  as  ta  autho^ 
rize  them  to  set  off  such  debts*  in  an  action  brought  against  them 
by  the  bankrupt's  assignees^  and  that  the  Defendants  liave 
no  ptoperty  or  interest  wbat^er  in  those  debts.  I  never  yet 
heard  of  a  person  being  allowed  to  protect  himself,  by.  setting 
up  debts  in  reality  due  to  other  persons;  or  that  a  factor* 
having  no  demand  pn  bis  principal,  could,  by  transactions  with 
a  third  person,  create  a  new  interest  in  himself*  In  tbe  case  of 
Drinkw^er  v«  Gaodmin^  Lord  Manffieli  say,  '^  it  shall  not  be 
in  the  power  of  any  man,  by  his  electien,  to  vary  the  rights 
of  two  other  contending  parties.^  According  to  this  rule, 
tbe  factor  has  no  right  to  prejudice  the  title  of  his.  principal. 
That. a  factor  has  a  lien  for  his  general  balance,  is  a  point 
too  well  established  to  be  disputed.  The  case  Kruger  v.  Wil- 
cox proves  nothing  more.  Where  a  fector  is  in  advance  for 
goods  by  actual  pajhient,  or  where  he  sells  under  a  del 
credere  commission,  whereby  he  becomes  responsible  for  the 
price^  there  is  as  little  doubt  that  he  has  a  lien  on  the  price, 
though  he  has  parted  with  the  possession  ot  the  goods.  If  he 
acts  under  a  aeJ  credere  commission,  be  is  .to  be  considered  as 
between  himself  and  the  vendee,  as  the  sole  owner  of  the  goods. 
There  i9  no  doubt  of  the  authority  of  a  factor  to  sell  upon 
credit,*  though  not  particularly  authorised  by  the  terms  of  his 
commission  so  to  do^  but  if  he  sell  without  a  del  credere 
commission,  it  is  well  established  that  he  does  not  become 
a  surety;  the  debt  is  due  to  tbe  owner  of  the  goods  only. 
Many  cases  have  been  cited,  which  do  not  appear  to  me  to  war- 
rant the  inferences  drawn  from  them-  In  Gonsalefi  v.  Skiden, 
it  is  said,  that  if  the  factor  of  a  person  beyond  sea  buy  or  sell 
goods,  he  may  sue  or  be  sued  in  bis  own  name;  for  if  he  buy, 
the  credit  is  presumed  to  be  given  to  him  ;  and  if  he  sell,   the 

•  Willes,  406. 
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fBOB.       pitaiiMi' ill  presttmed  to  be  made  to  him.     But  where  tkejiriS' 
'"        cipal  resides  abroad,  he  is  presumed  to  be  ignorait  of  tlie 

SI^'a^^    circamstances  of  the  party  with  whom  his  factor  deab,  aoa 
V*  therefore  the  whole  credit  is  consideied  as  snbsistin  ji;  between  the 

«^iijlXr.  contracting  parties;  The  sentence  ht  BuHet^n  nm  pn»,  is- 
Mediately  following  the  case  cfGomalet  ▼.  Siadelt,  wssnotdied. 
There  it  is  sidd,  that  "  a  factor's  sale  does,  by  the  genenl  nie 
of  lawp  create  a  contract  between*  die  owner  and  buyer; 
therefore  if  a  factor  sell  for  payment  at  a.  fnhne  daj 
owner  give  notice  to  the  btiyer  to  pay  him,  and  not  tbe  factor, 
the  buyer  wouTd  not  be  justified  in*  afterwards  pajiog  ^ 
.  fiM^tbr.*'  The  factor  therefore  has'no'rq^Eit  to  eonsidkr  Ums#^ 
substantially  thecreditor  of  the  vendee  of  the  goods;  hebtsKf 
equity  nt  his  favour,^  and  the  aceount  is  really  and  truly  bettea 
the  yendee  and  t&e  pr&cipal^  It  i»  true  that  Ik.hi^ 
""adds,  ^*  yet  perhapl,  under  some  particular  ciircumstanees^  ^ 
rule  may  not  take  place,  as  where  the  factor  sdls  the  ^ 
at  his  own  risk  (t.  t.  is  answerable  to  the  owner  for  flie  pri(« 
though  it  be  never  paid,)  for  in  such  case  he  is  the  debtor  to  tb 
owner,  and  not  to  the  buyer  "  Neither  the  case  of  B^^ 
Williams,  nor  that  o(  George  v.  Clageti^  appear  to  inetobw 
any  application  to  the  present.  The  principle  upoir^Iudi  if» 
eases  proceeded  is  well  summed  up  in  CulM^  banknf 
hws  (a),  viz,  that  where  a  party  bdng  ocdy  an  agent,  ^ 
ostensibly  as  the  real  and  sde  owner,  (as  in  the  case  of  a&^ 
concealing  his  principal,,  or  an' acting  partner  his  pBrtDei8,)t>^ 
buyer  of  goods  from  him.  may,,  in  an  action  by  the  P"**^^ 
the  one  case,  or  the  firm  in  the  other,  set  off  a  debt  ^^^^ 
from  the  factor  or  acting  partner  respectively,  iqion  the  p^ 
that  the  partiesby  Aieir  conduct,  having  enabled  their  ageot 
gain  credit  as  the  sole  owner,  and  the  buyer  having  i^^r 
contracted  with  him  in  that  character^  thay  canoot  re#^ 
against  the  buyer,  without  aHowing  him  the  same  ^^^^ 


and  equities  in  his  defence  that  he  would  have  had  agaio^ 
agent  There  is  a  case  of  Garraii  v.  Cutlum,  Bull.  V^y  P'^ 
last  ed.  and  which  b  also  cited  in  ScoU  v.  SurmaUt  ^^^  ^ 
which  fully  proves  die  doctrine  that  the  debt  of  the  veade^  ^ 
not  due  to  the  factor.  In  that  case  the  factor  of  a  ^g^  ^^^ 
ia  Ireland  having  sold  goods  to  a  person  Kving  '^  ^^  ' 
without  acquainting  him  with  flie  name  of'  his  piincip^'  ^ 
qjaaintinghb  principal  with  the  name  of  his  vendee,  becam®^ 

(a)  P.«06.n.7l.  j^. 
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fupt ;  after  which  the  yendee  paid  the  monej  to  his  assignees^;       1888. 
tlie  principal  then  brought  an  action  against  the  assignees  and     — — — — 
recovered,  it  being  held  that  though  the  vendee  was  discharged   ^  ^  AuitbCT 
1>7  the  payment  to  the  assignees,  yet  the  debt  was  not  in  law  due  *• 

to  them  but  to  the  principal,  and  therefore  did  not  pass  under  g^^  Another. 
the  asngnment.  That  case  is  said  in  fVilles  to  have  been  cited 
at  GftUdhall,  by  Ld.  Ch.  J.  Parker,  with  approbation.  These 
cases  appear  to  me  to  establish,  that  whsre  a  factor  has  no  spe- 
cial claim  on  the  goods,  and  he  has  disposed  of  them,  whereby 
he  has  lost  the  advantage  arising  firom  possession,  the  debt  m  i» 
be  considered  to  all  intents  as  the  debt  of  the  principal,  and  the 
factor  has  no  lien  on  the  price.  My  brother  Htywood  mainly 
relied  upon  the  case  of  Drinkwater  v.  Goodwin,  whereas  the 
Coart  throngfaont  that  case  evidently  proceed  on  the  ground  of 
the  factor  having  given  his  security  for  the  payment  of  the 
goods,  and  thereby  acquired  a  lieir  on  them  in  the  same  way  as 
if  he  had  advanced  his  money  on  the  goods  themselves*  The 
principle  upon  which  that  case  was  decided  is  very  correct ;  but 
why  did  the  decision  proceed  upon  that  principle,  unless  with  a 
view  to  distinguish  it  from  cases  circumstanced  Uke  that  now 
before  the  Court  ?  It  is  unnecessary  to  enter  at  large  into  al^ 
the  positions  on  this  subject,  which  are  laid  down  in  the  books  ; 
many  of  which  ate  very  cleariy  stated  in  Scott  v.  Surman.  It 
has  been  observed,  that  though  a  broker  does  not  act  under  ar 
del  credere  commission,  still  he  may  bring  an  action  in  his  ownr 
mmie  for  goods  sold  by  him^  Thb  power,  however,  is  incident 
to  the  nature  of  his  employment,  as  also  that  he  should  be  able 
to  give  discharges  to  those  from  whom  he  recces  money  inr 
payment  of  goods  sold  on  account  of  the  persons  Ibr  whom  he^ 
acts.  But  these  circumstances  do  not  prove  that  he  has  anj 
interest  in  the  goods  which  pass  through  his  hands.  How 
would  this  case  have  stood,  if  the  Defendants  had  never  be^ 
come  creditors  of  Greatkam  and  Dixon  f  It  has  not  been  argued^ 
that  in  such  case  there  could  have  been  any  lien ;  and  yet  how 
can  any  right  between  the  Defendants  and  the  bankrupt  her 
altered  by  a  subsequent  course  of  dealing  between  the  Defend-^ 
ants  and  third  persons  ?  The  rights  of  lien  and  detention  must 
have  existed  at  the  time  when  the  goods  of  Greatkam  and  Dixon 
weie  sold  to  the  bankrupt,  and  cannot  be  varied  by  the  subse- 
quent conduct  o{  Greatkam  and  Dixon  towards  the  Defendants^ 
unless  the  bankrupt   has   been   privy  to   their  tra(n8actions.r 

XJndes 
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WQ3.      Under  all  tbeso  circiiauittnces,  and  findiBg  no  anthontj  vliid 
warrants  tbe  factor  in  claiming  any  such  lien  ai  is  daBoedifi 


^  A^ul«    ^is  case,  I  most  deliver  mj  oj^on  that  the  D^aodnDtskfe 
V*  failed  in  tbe  defence  set  up  by  then,  and  that  as  they  verefuiij 

^ZTq^.   Mtisaed  all  they  had  a  right  tp  demand,  the  leamcd  Judge  rat 
perfectly  correot  in  bis  direction  to  the  jnry^ 

BooKB,  J*  This  question  arises  in  an  aotinn  of  ixQJtx,  tid 
must  be  decided  by  the  rules  of  law.  Cases  which  have  to 
decided  by  the  Lord  Chancellor^  ou  the  principles  of  genml 
equity  at  the  hearing  of  bankrupts'  petitions^  must  not  giretlie 
rules  for  our  decision  in  tbe  courts  of  law.  Lord  BarMdx 
very  cautiously  takes  the  distinction  in  two  cases,  v^h 
.  Kmger  v.  WiUox,  Ambl  253.  and  Exfarie  Deeu,  1 M^ 
In  the  first  of  these  cases  heMys,  '*  whether  this  wssev&s^ 
lowed  in  trover  at  law,  where  the  goods  were  tuned  a^ 
money,  I  cannot  say»  nor  can  Z  find  any  such  case.  I  h^^^ 
donbt  it  would  be  so  in  this  court  if  the  goods  renamed  s 
specie^  nor  do  I  doubt  of  its  being  so  where  they  w  tx^ 
into  money/'  In  tbe  latter  case  he  says,-  **  and  herdt  tiioQp 
there  had  been  no  bankruptcy  in  an  action  for  these  goods,  tbe 
debt  could  not  have  been  set  off;  yet  as  the  clause  of  ao^ 
credit  has  been  extended,  I  think  it  may  come  within  thstrul^^ 
In  the  case  before  the  Court,  tjkero  is  no  doubt  that  tbe  i>^ 
fendants  had  a  lien  on  the  goods  sent  to  them  by  DiJ^^  '^ 
by  Greaiham^  for  their  general  balance  while  the  goo(k  ^ 
mained  in  their  hands,  and  if  they  bad  received  the  JoffORy^ 
these  goods,  they  might  have  retained  it  for  tbe  balaooeaue 
to  them*  But  when  they  parted  with  the  goods  they  P^^. 
with  their  lien ;  and  if  they  were  at  that  time  creditors  oi 
Dixon  and  of  Greathamt  (which  was  not  directly  p^vea  * 
the  trial)  they  were  on  the  same  footing  as  the  other  ereuii^ 
Halving  then  a  claim  on  the  general  effects  of  ^^*^ 
Grmtham^  Jackson^  to  whom  they  had  sold  some  of  their  \^ 
sends  them  goods  to  sell,  and  whib  these  goods  resoaioed  Q^- 
spld,  becomes  bankrupt;  the  Defendants  claim  to  retain  u> 
goods  for  a  debt  due  to  X>ire;t  and  to  Grealham;  beca«^ 


for  him  on  his  own  account,  had  sent  them  mopey  to  pay 
the  goods  he  bought  of  them,  they  might  hove  retain^ 
money  for  debts  due  to  them  from  the  house  of  DiJ^^^  ^[. 

Greatham.     The  doctrine  of  liens  has  already  been  <^*^ 

'  tery 
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rary  tm,  bat  I  cMoot  find  Ifiat  it  hm  jei  hem  cwaaoi  m>  ftr      1M8« 

as  to  pflmka  fiwtor  -to  letaui  (or  aH  poanhb  demaodB  wfabh     t 

hB  may  oboafla  to  make  m  tlm  goocb  amait  to  him.    Hme  tbo  ^2!m^w 

Deftmdaat^  am  mpposod  to  Imf  a  a  demand  and  a  right  of  a^         «• 

tion  aganul  JDiwom  md  agaiMt  Gr^ath&m,  who,  for  saght  we   ^  ^^lUl 

know*  aveeaah  of  them  aolvent.    The  Defewdaafii  aio  m>t  aii» 

sweidkle  to  tiiem  for  the  talaa  of  the  goocb  aold  to  dm  bank* 

mpt,  mar  haro  thay  adnumed  any  mooey  oa  Chem.    The 

bankrupt  is  indebted  to  the  faonse  of  Dtcon  and  of  Greatham^ 

for  the  piioe  of  the  ffoodu  sold  'to  Um  on  their  accovnt  by  the 

Oefondanis*    The  Sefoadants  than  are  middle  mea*  not  an« 

sweiaUe  to  Disan  m  to  Gras/i«m,  nod  hare  no.  elaim  upon 

the  hankropt  in  their  aim  right  oxsept  Sm  the  eipenaas  dno  on 

the  goodi  he  has  aeat  to  them,  whiah  eacponoes  imve  been  ten* 

dared  to  them*    I  doabt  (but  with  groat  defbhmoeto  my  L»  Ch* 

Jastioe,  vho  hashed  so  smmh  experience  in  Coarts  of  Sq«i^») 

how  fe  eqaity  wonld  aaaat  soch  a  cUm,  rinoe  it  is  not  neees- 

snry  to  sooare  tim  ftotors  thamariwi,  bat  is  aet  up  only  for  the 

benefit  of  other  penmia.    I  qnastion  wbethor  the  ereditors  at 

large  of  the  bawkrnpt  JspAma  baie  not  an  eqmtaUe  as  wdl  m 

legal  eUott^  eqwdly  well  fcwndeJ  with  that  of  Dixpn  and  of 

Gr^atAom.    This  is  an  attempt,  throagh  the  means  ci  these  Do- 

fondants,  to  givw  the  honses  o£  JDisaa  and  of  G/m/imn  a  pre* 

ftrenoe  above  the  other  cxafiton.    The  assignees  haTO  made 

oat  their  case  as  Piaiatifis^  the  Defendants  set  np  this  lien  by 

way  of  defence :  it  is  ineambent  on  them  to  make  out  a  elear 

case ;  they  are  not  entided  to  Imre  presumptions  nmde  in  Aeir 

favoor;  and  the  Court  can  only  judge  firosn  the  facts  netaaUy 

proved  by  them.    On  the  whole  I  am  satisfied  that  at  Jaw,  and 

in  this  action  of  trornr,  the  J)afendantB  cannot  support  tUs 

oiaim  of  a  tien.    My  optaion  thesefom  is,  that  the  rule  for  a 

new  trial  ahoald  bo  dischaignd. 

ilBA7n,  J.  I  am  of  the  sane  opinion  with  my  biothers 
Booke  and  Ckambre,  who  have  so  fidly  dinoassed  the  priamples 
and  authorities  relating  to  the  ouhyect  ftat  it  is  naneoessory  far 
mo  to  enter  into  the  matter  wX  lengths  The  Defendants  claios 
a  right  to  retain  the  gaods  in  question  as  hcokem,  not  in  so^ 
speet  of  any  debt  due  to  themselves  iqidn  Iho  goods,  but  in 
respect  of  a  debt  wtuoh  Ihey  say  is  dan  from  the  hankropt  to 
them,  but  which,  in  truth,  is  due  to  Giisathmn  and  to  £Hxmi* 
That  port  of  the  case  has  been  very  satisfactorily  argued  by  my 

two 
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two  brothers  who  preceded  me.  There  are  two  tpBoni 
known  to  the  law,  namely,  partmlar  Ueni  and  genenl 
Particolar  lieag  are  where  persons  claim  a  right  to  letaii 
in  reqiect  of  labour  or  money  expended  upon  then;  nd 
liens  are  ihronred  in  law.  C^neral  liens  are  chiaiediB 
of  a  general  balance  of  account ;  and  these  are  founded  in 

only,  and  are  therefore  to  be  taken  stiicdy.   Tkresw 
tbority  to  shew  that  such  custom  has  eter  bees 
debts  generally;  and  the  opinion  of  Lord  JJisrdnebii 
parte  Deexe,  which  is  one  of  the  first  cases  io  vhUit 
was  allowed  to  retain  for  a  general  balance,  seemidinrfl 
the  contrary.    From  the  rqwrt  of  that  case  in  liti28i 
appears  as  if  the  decision  had  been  founded  oatlie2to-i 
specting  mutual  credits ;  but  that  report  is  not  eoireet;  k^ 
Ex  parte  Odcenden,  1  Atk.  287.,  Lonl  Hafdmcke,  speaks;' 
the  case  £r  parte  Deeze,  says,  **  there  was  evidence  tbtit* 
usual  for  packers  to  lend  money  to  clothiers,  and  the  dfii^^ 
bea  pledge  not  only  for  the  work  done  in  packing,  bat  itf^* 
loan  of  money  likewise.''    In  that  case,  therefore,  a  ^^^ 
claimed  to  retain  for  a  genenl  balance  of  aoooanti,  ^^ 
ing  been  a  creditor  of  the  bankrupt  for  mon^  ^^^l 
him  as  a  packer  and  merchant,  antecedent  to  the  tine" 
particular  goods  being  put  into  his  hands.    From  the  expR^ 
of  Lord  Hardmeke  also,  1  Atk.  229.,  these  goods  weresj 
petitioner's  hands  as  a  pledge  for  some  part  of  his  debt,  ^'' 
the  price  ef  the  packing;  <<  and  irfut  right  bat  a  (^^ 
Equity  to  say,  that  if  he  has  another  debt  doe  ^}^^Tl 
same  person,  the  goods  shall  be.  taken  from  hiin  withoot  v^^ 
the  whole  paidr  we  may  collect  that  he  did  not  tUtf  ^ 
petitioner  entitled  to  retain  for  the  whole,  inde|Md«Bt  of  ^ 
custom.    The  case  of  Drinkmater  ▼.  Goodmn^  proceeded  oi 
special  agreement  independent  of  the  custom.    The  *P^. 
was  stated  and  relied  on ;  and  Lord  Mofi^idd  ^7JJv    . 
agreem^t  therefore  is,  that  he  shall  have  a  li^*"   ^ 
no  authority  therefore  for  the  porition,  that  a  factor  id|9 
tain  goods  in  his  hands  in  respect  -  to  all  debts  ^'^rj^ 
and  there  is  a  rule  of  Uiw  which  has  not  been  tooched  W^ 
in  aignment,  and  which  iq>peani  to  me  decisive  ^^  ^  ^ 
trary,  namely,  that  nothing  can  foil  within  the  custom  ^^ 
but  what  concerns  trade.  Collateral  obligations  therefor«>  ^ 
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mondy  due  for  rest,  are  not  within  the  custom  which  authorises 
a  factor  to  retain  for  a  general  balance. 

Lord  Alv  ANLBY,  Ch.  J.  When  this  motion  was  first  made, 
I  inclbed  to  think  my  brother  Rooke's  direction  |Nroper ;  bat 
having  heard  the  argument  and  looked  farther  into  die  question, 
I  find  myself  under  the  necessity  of  differing  from  my  brothers  so 
far,  as  to  think  that  a  y^rdict  ought  not  to  be  entered  for  the 
Phdntiff  on  the  facts  stated  in  the  report  Fardker  than  that 
however  I  de  not  go.  I  am  by  no  means  prepared  to  say,  that 
a  verdict  ought  to  be  entered  for  the  Drfendant ;  for  I  think 
that  if  a  new  trial  were  granted,  some  facts  might  be  established 
which  are  now  equivocal,  and  which  would  g^ve  rise  to  a  question 
of  so  much  importance,  that  I  should  wish  to  take  more  time 
for  consideration  before  I  decided  against  the  Defendants'  right 
to  a  tien.  It  was  not  distinctly  proved  at  the  trial,  that  Greatham 
and  Dixon  were  indebted  to  the  Defendants,  but  we  must  sup- 
pose that  fact  capable  of  proof.  If,  however,  the  fact  itself  would 
make  no  difference  in  the  determination  of  the  Court,  there  is  no 
season  for  sending  the  case  to  a  new  trial  in  order  tohaveitfound. 
At  present,  therefore,  I  must  suppose  that  the  case  affords  «iffi- 
^ent  ground  to  infer  that  Greatham  and  Dixon  were  indebted 
to  the  Defendants.  These  persons  .then  having  put  goods  into 
the  hands  of  the  Defendants,  with  authority  to  sell  them  in  their 
own  names,  and  consequent^  to  bring  actions  and  give  receipts 
for  the  money;  and  the  Defendants  having  accordingly  executed 
their  commission  by  selling  in  their  own  names,  and  Greatham 
and  Dixon  being  still  in  their  debt,  the  Defendants  acquired  a 
right  to  demand  the  value  of  the  goods  from  the  persons  to  whom 
they  were  sold.  The  cases  cited  have,  I  think,  decirively  proved 
that  point.  Nor  does  it  make  any  difference,  whether  die  goods 
were  sold  under  a  del  credere  commission  or  not.  Theonly  ^ect 
of  a  del  credere  commission  is,  to  make  the  factor  responsible  for 
the  value  of  his  goods  to  his  principal.  If  the  factor,  without 
such  a  commission,  sell  the  goods  in  his  own  namet,  he  may  bring 
an  action  for  the  value;  an^  if  the  principal  bring  the  action, 
the  vendee  may  set  off  a  debt  due  to  him  from  the  factor.  The 
factor,  therefore^  being  authorised  to  bring  an  action  for  the 
value  of  the  goods,  may  retain  the  whole  amount  in  satisfaction 
of  the  debt  due  to  him  from  his  principal.  We  are  to  consider 
then,  in  tiie  first  place^  what  relation  was  created  between  these 
parties,  by  those  circumstances  which  took  place  subsequent  to 

.    .  the 


1808. 

HovoBTOir 
MdAnotbtK 

MATTHBWt 

aadAiiotlMf^ 


[4B6] 


^^  CJLSBS  IK  TRINITY  TEEM 

■•»o.,oir    "«™'»e™»S  that  at  the  tine  of  that  tate,  the  DUMaib^r 

wtfAaoiher    ^■®  ^0*""*  of  OrnMAoM  aod  IKroM  eiily,  Md  oiitrf  At  bet 

Mmm,wM    "^^    '^^  «Bb8eq«siit  to  that  jmiad,  sri  whib  lfel>ib>|i 

MMl  ilBot&er.   •Bn  TCiaahied  indebted  fbrtkegoodeef  GfnhbmtiJDM 

wfajeh  he  had  reeored  ft«n  the  DnfiiiaiiiiH,  hen4tkfw 

fa  question  to  tte  Defeodanto  to  be  aoid  by  then  uka  Mo^ 

faMywing- that  he  stood  indebted  to  theai  for  the  giMbof  Cw 

tjiam  and  Dumr,  fhongh  he  did  dot  loow  bot  Aitllw^ 

fendanls  theiaselres  mre  Ad  pn^irielan  of  fte  fo*  * 

flames  of  Grtaiham  mA  Dirm  not  havings  been  taammd 

to  him.    Consequently  the  bmhrapt  aiMt  hweesaaMii' 

debt  as  dne  to  the  IMenchnfr.-  and  the  togmM^tmHV^ 

fo  them  as  brokers  their  right  of  Hon  atfadM  «|im  (Wf*^ 

If  flie  I>eibndants  had  sold  the  geods,  it  fa  cfcarthstHwyw*' 

hare  appfied  the  mottejr  arising  ont  of  the  srie  fa  ««*fflje  «* 

d^  doe  from  the  banhrnpt,  oa^aeeenntef  thegMiisof^'^ 

t^am  and  Dixon  ;  and  how  do  we  know  flat  ttsf  fid  wt  (f 

fcwf  to  seH,  beeavse  they  eonsideied  the  geedff  w«  «e«*fe 

that  debt  ?  Whatever  may  be  Oe  case  widi  lespectteodierttifc 

ft  IS  not  now  deiried  that  a  factor  has  a  r^t  fo  wfiiio  ftr  <kf 

neraf  tehnee  of  Kir  aecennt  If  a  debt  be  doe  ftm  tbepriaap! 

fcj«»fecftw,  antecedent  fe  the  timeof the  particflfargtt*l«« 
put  into  the  hands  of  the  fatter,  he  is  entitled  to  retain  tiffls' 

•ecOTty.  Andif  an»noonraiencedealh»  with  a  factor,  tofi* 

»e  irindtebted  on  bond,  I  am  not  prepared  to  say  tbf  ffceli«  »^ 

tteftettorweald  not  attach  upon  such  debt  In  the  present  c« 

*«^«r,  the  goods  of  Greatiam  and  Dfxon  were  «H  bfthe^ 

rendants  as-  factors,  and  the  dieftt  tSeiefoie  arose  in  tte"«tIi»«J 

•wrae  of  their  dealing  as  factors.    The  case  of  Driutectn  f 

Srf  ^'r  '  ^''™*'  **«««»  of  a  parficnlar  contraef.  W  i" 
^pfe  of  the  ^'sibn  was.  that  if  a  factor  beco«e  snretj  for 
ftwpnncipaF,  he  has  a  lien  to  tiie  amount  of  the  «um  ftrifr' 
•ebwomes  swety.  The  case  of  Grotty,  Dahois  esaNisBes.  "i*' 
^«*er  actmg  m,der  a  */  cfrdere  commission,  my  *<^ 
^8t  h«  pmcpai  tho  amount  of  losses  incurred;  and  ^\ 

«  fector  «,!!  the  goods  of  his  prfncipat  in  his  own  name,  tt 
»»yer  m^  set  off  against  the  principal  a  debt  due  (m  '»« 
^ton  It  appears  to  me.  therefore,  that  a  factor  wBo  ^  " 
ms  own.  name,  stands  in  thesame  situation  with  respect  to^- 
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38  if  he  had  a  del  credere  eommisaioii.  1 4o  tt»t  wish  td  bebOQnd       tSOS. 

l>y  my  present  opinion,  but  as  the  ease  strikes  me»  the  piresettt  _ 

Defendants  are  warranted,  by  tfie  cnskHn  of  mepohants,  in  chdaiP    mtf  AmAet 

ing  a  lien  npon  ttie  goods  now  saed  for.  It  is  oonteaded,  thait  the    '      ^ 

Defendants  only  set  vp  this  lien  with  a  tiew  to  prvteoi  Oreaiham   ^a  AmSny 

and  Dixon.    But  I  cannot  assent  H  a  proposition  which  amnbes 

that  Orentham  and  Dixon  are  solreBt.    Ihe  piesiimption  nrfhet 

is  that  they  are  insolvent  sinoe  they  have  «ot  paid  the  debt  diatf 

fVom  them  to  the  Defendants ;  and  the  ques^n  is>  WhedMV  ths 

latter  are  not  justified  in  retaining  the  goods  in  their  hands  as  • 

security  against  the  insolTeney  of  their  debtorsT  With  cespeet  tei 

the  autiiority  of  the  cases  whieh  have  beed  eited  firaas  tfaeCSonrt 

of  Chancery,  it  is  tme  that  oonrts  of  equity,  in  admsnisteriag 

justice,  sometimes  go  further  than  the  ceuHs  of  knr.    Bat  it  ia 

clear  that  the  Lord  Chancellor  has  no  authority  to  shraen  gosda 

in  the  hands  of  a  factor,  with  a  view  to  distribute  then  i»  equity 

according  to  a  difierent  ooarse  from  that  whseh  prevafls  at  law; 

and  if  Lord  Hardwkke  had  entertained  any  doubts  upon  the 

rule  of  law,  he  would  certainly  have  taken  the  opinion  of  aome 

common-law  court.    I  can  hardly  eonoeive  the  oase  E»pg9te 

Deeze  to  be  welf  reported  r  for,  aeeording'  to  the  report.  Lord 

Hardb^kke  seems  to  suppose  that  in  eases  of  hankruptey,  if  a  pw*- 

son  has  a  lien  to  a  certain  amotmt,  there  is  no  ham  in  giving' 

him  a  l!en  to  the  whole  amount  of  his  elans.    But  ta  socb  a 

proposition  no  lawyer  can  assent.    The  other  grownd  of  dMer^ 

mination  supposed  to  have  been  stated  by  his  Lordship^  namely,. 

the  clause  of  mutual  credit,  certainly  oaimot  be  sustalMl*   Tha 

decision  therefore  must  rest  upon  the  gronnd  of  Keo ;  and  ia  Ihv 

subsequent  case  £r  fatte  Oekenden,  Lord  Hapd»ick§  statea  tba 

real  principle  upon  which  the  case  Ex  pari9  Basse  aMBSt  hairw 

proceeded;  fbr  he  says,  *^  in  the  case  Ex  parie  Perse,  then  wan 

^*  evidence  that  it  was  usual  for  packers  le  retail  not  only  for 

<*  work  done,  but  for  money  lent.*    These  eases  we<B  ibttowed 

by  some  other  determinations  in  equity,  whioh  I  do  not  think  it 

necessary  to  mention,,  as  there  are  eases  at  law.    !«  Qrem  t. 

Tarmer.  X  l^tack.tiSi.  4  Bur.  2221.,  Lord  tlamfietiwMj;  '^th» 

"  convenience  of  commerce  and  natural  justice  w»  oa  the  tUm 

**  of  liens,  and  therefore  of  late  years  Courts  lean  that  imy."  Ha 

then  states,  that  Hen  may  arise  not  only  from  expaesscontraet, 

or  where  the  party  has  acted  as  a  factor,  bat  that  it  may  be  im<- 

pHeii 
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1^08.      pHed  from  the  naage  of  trade,  or  from  the  mamier  of  deafin^ 
between  the  parties  in  the  particular  case.     Indeed  he  considers 
mid  Another    Lord  Hardmicke  as  having  decided  the  case  Ex  parte  Ockenden 
Ma  *iisws    C^'^®''  ^^  ^^  ^®^  seems  not  so  favourable  to  liens  as  his  opinion 
^id  Another.    lA  Ex  pmrte  Dteze)  on  the  special  ground  that  there  was  no  room 
to  imply  a  lien,  from  the  usage  of  trade  or  the  particular  manner 
i>{  dealbigp.  The  ease  of  Kruger  v«  Wilcox  had  before  established* 
that  if  there  be  a  course  of  dealings  and  general  account  between 
a  merchant  and  a  factor^  and  a  balance  is  due  to  the  factor, 
.  he  may  retain  the  ship  and  goods,  or  produce,  for  such  ba- 
lance of  the  general  account:  it  is  considered  as  an  interest  in  the 
apedfic  things,  and  they  are  made  articles  in  the  general  account. 
In  that  case  Lord  Hardwicke  speaks  only  of  a  foreign  factor^  but 
Aeve  is  no  doubt  that  a  home  factor  is  entitled  to  the  same  jien^ 
thoiq^h  the /ex  mercaloria  se^ms  to  found  the  origin  of  the  cnstom 
on  the  merchant  residing  abroad*  Krugtr  v*  Wi/cax  is  recognised 
in  Foxcroft  v.  Devonshire^  2  Bur,  9S7.,  and  in  Walker  v.  Birek, 
^  T.  R.  262.,  Lord  JTeityon  considers  the  factor's  right  to  his  lien 
for  a  general  balance  as  -so  long  settled^  that  it  ought  not  to  be 
brought  into  dispute ;  he  says  it  is  an  agreement  which  the  Law 
implies.    The  opinion  indeed  of  Mr.  Justice  Lawirence  in  that 
ease  may  seem  to  support  the  opinion  of  my  brothers ;  for  he 
says,  that  the  doctrine  of  Uen  only  applies  to  cases  where  the 
goods  had  been  deposited  in  the  nature  of  a  pledge ;  that  the 
persons  for  whom  the  Uen  was  then  claimed  never  acted  as  the 
brokers  of  their  principal  before  the  transaction  in  question,  and 
consequently  that  the  goods  could  not  be  ^considered  as  deposited 
with  .^e  former  as  a  general  pledge.    The  question,  however* 
is.  Whether  a  factor  be  not  that  sort  of  person  that  jdl  goods 
which  come  into  his  hands  are  to  be  considered  as  cloathed  with 
a  lien  for  his  general  balance?    In  Co.  Bank*  Law,  p.  495., 
ed.  1797,  it  is  laid  down,  that  where  one  has  acted  as  factor 
for  another,  every  thing  in  his  hands  is  construed  to  be  a  pledgp^ 
not  only  for  incidental  charges,  but  as  an  item  of  mutual  account 
for  the  general  balance  due  to  him.    The  only  point  in  difii^- 
enee  between  my  brothers  and  myself  is.  Whether  this  debt 
due  on  aocount  of  the  goods  sold  for  Greaiham  and  Dixon  be 
such  a  debt  as  can  be  brought  into  a  mutual  account  between 
the  Defendants  and  the  bankrupt  ?  I  am  not  desirous  of  favour'- 
ing  liens  to  so  great  an  extent  as  has  been  done  by  the  Courts  of 
Jate^  for  we  know  it  has  been  determined  that  the  members  of 

any 
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amy  trade  may,  hj  agreement  among  tkemselyes,  obtain  the  be- 
nelit  of  that  sort  of  lien  to  which  a  fiictor  is  entitled  by  the  general 
law.  i  am  sorry  the  Courts  have  gone  so  far.  In  this  ease, 
however,  I  feel  that  the  Defendants  are  in  possession  of  a  prin- 
ciple of  law  which  has  never  been  denied,  and  that  being  com- 
missioned by  another  to  sell  goods  for  him,  they  acquired  a  ri^ht 
to  retain  those  goods  in  satisfaction  of  any  demands  which  might 
be  dae  to  them  from  the  person  who  sent  the  goods.  The  mo« 
ment  the  goods  were  sent,  the  relation  of  principal  and  fiiutor 
arose ;  and  when  that  felation  commenced,  the  right  to  a  general 
lien  attached.  I  desire  not  to  t>e  considered  as  giving  a  podtiva 
opinion,  but  my  doubts  incline!  me  to  think  that  the  Court  is  jus- 
tified in  entering  a  verdict  lor  the  Plaintiffs. 

Rule  discharged. 
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T  N  Afril  1797,  the  Respondentia  as  agents  of  Messrs.  Hender*  Policy  of  Insn* 
^  son,  Ferguson,  and  Gibson,  of  Firgini^,  subjects  of  the  United  SJJ^^dS^*** 
States  otJmenca,  insured  the  cargo  of  the  ship  Catherine^  bound  CMkenut,  an 
from  Jinerica  to  Holland^  at  ten  guineas  per  cent. :  the  policy,  i^^l^^^To 
which  was  underwritten  by  the  Appellants,  was  upon  the  goods  poWcj  was  et- 
and  merohandiaes  of  and  in  the  good  ship  called  the  Catherine,  an  t^li^^^  J^^ 
A  merkan  vessel.  Soon  after  the  signing  of  the  policy,  one  of  the  whether  the 
underwriters  having  asked.  Whether  a  warranty  was  implied  by  ^a  warranty! 
the  words  "  American  vessel?"  the  Respondents  answered.  That  ^^  nnderwri- 

Oi     0-^^  /I         ^        ^G   ^J^   ^(O  tenilgneda. 

that  in  case  of  capture  or  selaure,  the  assured,  before  they  .claimed  for  a  Iobs»  mint  prodiioe  proofs  of 
the  ship  being  Afntrican  bottom,  and  by  bills  of  lading  sliew  that  the  cargo  bad  been  shipped  on  ac- 
count and  risk  of  il.  B.  upon  which  they  would  settle  by  granting  bills  at  four  months  for  the  anionntof 
their  subscriptions ;  in  full  dependence  that  the  insured  would  use  their  best  endeavours  to  recover 
the  property  ^  for  account  of  the  shippers.  Held  that  on  proof  being  produced  that  the  ship  was 
AwufietKa  bottom,  and  the  cargo  shewn  by  bills  of  lading  to  have  been  shaped  on  account  and  risk  of 
A»  B«  the  assured  were  entitled  to  recover  on  a  loss  by  capture,  notwithstanding  the  production  by 
the  underwriters  of  any  Frtnch  sentence  of  condemnation  hi  falsify  the  warrant?.* 

A  sentcnce-of  <candemnadoB  in  a  frtnek  Court  of  Admiraky  is  admissible  ttvidenaie  fe  an  action  here 
between  the  assured  and  underwriters  of  a  policy  of  insurance  containing  a  wamsnty  of  neutrality. 

It  seems  that  the  sentence  of  a  foreign  Court  of  Admiralty  condemning  a  ship  wairanted  heutral,  \m 
which  the  oousideration  leading  to  the  judgment  proceeded  on  the  want  of  a  dooumeilt  not  required  bj 
the  law  of  nations,  but  which  adjudges  "  lawful  prize  all  the  goods  and  effects  ivhich  compose  the  cargo 
of  the  said  ship,  since  the  whole,  owing  to  the  captain  not  being  provided  with  proper  and  regular  dis» 
patches  and  papers,  is  to  be  deemed  the  property  of  the  enemies  of  the  Frmek  Bepufaltc,"  Is  condo- 
sive  evidence  against  the  warranty  of  neutrality. 

*  Vide  CUfham  v.  Co^gaii,  5  Caropb.  SSC.  BoUon  r.  Oaldttane,  5  East,  155. 
Bolton  ▼.  Gladttotu,  t  Taunt.  85—90.  Judgment  aSirmed.  Qolduhmidt  v.  WhUmort, 
^  Tannt.  508.    Attorney  General  ▼.  Nentedt,  $  Price,  97—115, 
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tliey  meant  ao  more  thaa  to  desoribe  tke  Teasel  as  fliej  feini  it  I 
tbe  iostniotioiui  of  their  correspondents ;  and  that  die  meanb^of 
this  part  of  the  poKcy  and  the  understandings  of  the  partieB  inigb 
be  ascertained  with  precision,  an  agreement  in  the  foUowingtas 
was  proposed  by  the  brokers,  and  signed  by  ali  tk  imdff- 
writers: 

<'  Gloigow,  20th  of  JprUW. 

**  Whereas  donbts  have  arisen  how  far,  by  the  insanuMes  u- 
derwritten  by  ns  on.tobaeco  for  Messrs.  Henderson ,  FergimM 
GibsoMf  by  ^e  Catherine,  there  is  a  warranty  of  propeit?,  as) 
what  is  to  be  understood  by  such  a  warranty ;  it  is  herebf  (fe- 
clared»  that  in  case  of  capture  or  seimre,  Messrs.  Hendenomsi 
Co.,  before  they  claim  for  a  h)ss,  must  produce  pioofi  of  skip 
being  an  Jmeriean  bottom,  and  by  bills  of  lading  shew  thattk 
tobacco  shall  have  been  shipped  on  account  and  risk  of  Uess^ 
Henderson,  Ferguson,  and  Gibson ;  upon  which  we  shall  setdelif 
granting  our  bills  at  four  months'  date  t&t  the  amoantof  oi^ 
subscriptions,  deducting  the  stipulated  premium,  in  foil  depes- 
dence  that  the  insured  will  use  their  best  endeavour  to  recoiff 
the  property  as  for  account  of  the  shippers.** 

The  Catherine  sailed  on  the  1st  of  April  from  Ifot^S^'^, 
Virginia,  and  on  the  17th  of  Maif  was  captured  by  the  I^ 
Trouin,  a  French  privateer,  commanded  by  Captam  IXUad^M 
cause  she  had  not  on  board  a  rolle  dfequifage,  required  by  ^ 
French  Executive  IHrectory,  and  sent  into  Franse.  After  a  ^ 
in  the  Tribunal  of  Commerce  in  the  canton  of  Niiitif ,  the  Ctm- 
vine  was  condemned.  Of  this  the  Respondent  were  nAfrtf^^ 
the  S2d  of  August,  by  a  letter  and  protest  of  the  ship's  in«^* 
Captain  Caxneau.  Being  thus  certified  of  the  caf^*  ^  ^^ 
spondents  transmitted  the  captain's  protest  to  their  brokers,  fl»* 
rectiug  them  to  lay  it  before  the  underwriters,  and  request  the 
to  settle  the  loss  according  to  agreement.  They  trananitt^  at 
same  time,  according  to  their  undertaking,  the  bill  oflndrngof^ 
Catherine,  which  expressed  that  the  cargo  waashipped  on  sooosv 
and  risk  olHenderson.Ferguson^mdGihson,  citizens  of  the  IJoi^ 
States,  and  a  certificatiB  by  the  American  vice»coasal  ^^  ^^ 
stating  that  the  ship's  papers  were  lodged  in  theTribiwa'  ^^^^ 
meroe  of  that  city.  These  papers  were  the  only  papera  whifl^ 
at  the  time  when  tbe  Catherine  sailed,  were  furnished  otcooii'^ 
fucnished  io  American  ships ;  which  circumstances  theRe^P^*':^ 
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cifibrdd  to  provd  tb  ite  Aft^Ubtf « %he  uodarwrilen.  The  A[^pel*       1M8. 
lanti,  bowerer,  lehdtig  to  pay  ibt  km,  the  IU«poiideiits  bromght     -^— 
aa  aotion  in  tiie  Ccmrt  of  Adminilty  in  Scotland.    To  tins  action     I^q^J^ 
the  AppeUairts  liot  up  the  folloldngddfenoe :  Thdt  thO  Catktrini  «. 

being  caUed  in  tke  policy  dn  Jmerkan  ves^I,  impUod  a  warrtuity  Ja  oSite 
undertaken  by  the  asBnred  of  thltt  fa6t ;  that  thift  wanttfity  fiffthCr 
implied  that  the  jUp  ahoidd  be  furiiiahed  With  all  dottllb^ftts  n^ 
oessary  to  provetiie  aentraiity  4  and  that  the  sentence  of  the  Finite  A 
priae  ooarti  oondetaning  ship  and  eargol»eflieniy8pioptoty^  waa 
eridence  eoooltuivey  and  not  to  be  feargaed^  tiiat  the  iraiTatty 
kad  ool  been  iMaplied  -with^  and  iherefore  that  theaaBurero  "wtejte 
liberated.  The  material  part  of  thcf  Finnnh  sentofioe  wea  as 
foUowi:  ''  The  Tiibadal  haying  n^arely  iteighed  the  Wheto 
aDAttar  Kitfaoat  attending  to  the  oertificale  of  property  <if  the  dkip 
Caiberine,  bearingdate  15th  Jume  1791^  and  a  peenliar  pastpoit  of 
<bo  aeth  March  1797,  signed  *'  Washington,''  nor  to  the  charter* 
party  of  f&e  first  of  Ifoy  the  same  year»  which  proteii  the  sttid  ship 
Oathaiae  to  be  the  property  of  Citisen  Anthony  Davenport  of 
Newbnry,  dtiaen  of  tbe  United  States ;  without  attendingfarther 
to  a  aMmifDstybeaiuiig-dateiheSd  of  JlfarvA1797»  towbichisan« 
iieaced  a  certifioale  of  the  26tfa  ilfarcA  of  the  same  yeOr,  signed  by 
OeorgeMuei,  taiirTeoei>r0riatbed]striotof  NbCliajgAaaiintheStata 
of  Maryland,  stating  Aat  the  aforesaid  ship  has  been  expeditdd 
accor&igto  law;  nor  to  a  btU  of  lading,  dated  the  23d  Of  Mareh 
1797,  Whioh  proves  that  the  shippecs  and  owners  of  the  270  hogs» 
heads  sf  tobaoeo  laden  on  board  <he  Catherine^  are  Henderton^ 
Fetgmam,  and  Gibton,  of  Dumfriei  in  Vii^ma,  citiaens  of  the 
United  States;  a«d  that  the  said  tobacco  was  Expedited  for  their 
aocoOnl  and  risk,  to  thecObsignihent  of  Thomas  Itoedt,  residing  4t 
Ratitrdam;  eoasidoriagthat  Captain  Samsml  Cdznemhasnotpro^ 
dneed  any  mnster-roU  in  due  form,  signed  and  attested  by  pnblil 
officers  appointed  foi'  thi^  parpofte,  bat  merely  a  sort  of  trip's  dr^ 
lioleB  wiUioat  any  sigaatnre  ot  date^  wherein  are  inselrted  <ho^ 
names  of  fen  men,  said  to  compose  thO  crew  of  the  ship  CdiheHnt, 
withoat  asentaon  beiagmade  dthef  of  their  native  place  or  of  their' 
pknoof  abode ;  and  in  eOrrohoraiion  of  this  list,  six  protections^ 
gnmted  by  the  Uniitdd  States  to  persons  mane  John  Catman^tat, 
b^iigpiin  of  the  du^^'sdrew,  and  which  proTOs  tbani  to  becttfama^ 
4^i  the  United  States  of  Amtriea,  and  their  fatving  beeil  so.M  a 
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certam  number  of  yean ;  conffideriiig  fliat  the  7tli  trtideof  tk 
law  of  18  Nivose,  8d  year,  which  abrogated  that  of  the  9th  I« 
1798,  cannot  be  recurred  to,  parsnant  to  the  arr&  or  re8olo1ion(i 
the  Executive  Directory  of  the  12th  Ventoie,  5th  yw,  andta 
this  law  remains  in  full  vigour;  conndering  that  tUshv  of tk 
9th  Maif  1798,  old  style,  orders  the  ordinances  and  i^olattv 
of  1704,  1744,  and  1778,  relative  to  the  manner  ^V^^ 
sea  the  property  of  neutral  ships  and  merchandise,  to  be  canin 
into  effect ;  considering  that  the  1st  article  of  the  hnr  of  3d  6n^ 
maire,  4th  year,  ordains  as  foUows :  "  When  a  dechuation  of  ij 
against  a  nation  shall  cause  maritimeannaments  to  tako  ^  ^ 
Executive  Directory  will  draw  up  instmetioiis,  clear  andpwie. 
the  form  of  which  shall  not  leave  the  least  doubt  to  tbeseani^ 
vesselswithrespecttotheir  duty  and  rights ;"*  consideriDgtIiattk 
arrfet  of  the  Executive  Directory  of  the  12th  VemtofeMV^^ 
the  4th  article,  in  terms  clear  and  imperative,  dedsres  Ism 
prise  all  the  ships  of  the  United  States  unprovided  withmiisw 
rolls,  and  orders  tbem  to  be  treated  as  enoaies ;  ooniid^ 
lastly,  that  if  any  ship  be  declared  a  lawful  priae,  and  treatedfc 
an  enemy, .  the  confiscation  of  her  cargo  is  a  matter  of  «>«^' 
the  Tribunal,  in  conformity  with  the  laws  above  q«>*fv*J 
especially  with  the  article  of  the  airSt  of  die  Executire  Director 
of  the  I2th  Fentose,  5th  year,  decrees  and  declares  1&^^ 
the  ship  Catherine.  Samuel  Gizfieau  master,  captniedbftliep 
vote  sUp  of  war  Dugui  Trouin,  commanded  by  Captain  W^ 
together  with  bar  apparel  and  furniture.     Decrsei  and  i^ 
further  lawful  priae  aU  the  goods  and  effects  vW^^^^f^JV: 
ca^o  of  the^said  ship,  since  the  whole,  owing  to  ^^^J^ 
Cttzneau  not  being  provided  with  proper  and  regular  dsp*^ 
and  papers  is  to  be  deemed  the  property  of  the  encmieso 
French  Republic.'*  q^ 

The  above  sentence  having  been  appealed  from  to  tJie 
Tr9)unal  of  the  department  of  the  Lower  Loire,  wsa  cm 
in  the  following  terms :  ''  Considering  that  the  msni^^^ 
ktions  of  1704, 1744,  and  1778,  anterior  and  f^^^  ^ 
treaty  concluded  between  France  and  America,  ^^Tk  e<* 
quire  that  all  foreign  ships  sailing  in  time  of  war  ^l^^^^/^i^ 
boarda  roUe  <fe7ii»/Mig€,or  muster-roll,  authenticatedbytli^P 
ofiicerB  of  the  port  from  which  they  sail,  under  pain  of  beio^ 
sftdered  as  good  prizes ;  considering  that  the  model  of  tb^p 
annexed  to  the  treaty  of  1778  requires  every  Anglo^^^    . 
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odptain  who  has  obtained  it»  to  deliver  a  list,  signed  and  cer- 
tified bj  witnesses,  g{  the  names,  snmamesp  places  of  birth  and 
libode  of  the  people  who  compose  his  crew»  and  that  Samuel 
Cazneau  had  but  an  informal  and  unsigned  list,  decrees  by  jndg** 
ment  in  the  last  resort,  that  it-has  beto  rightly  detennined  by  the 
sentence  from  which  he  appeals ;  orders  that  the  judgment  shall 
obtain  its  fidl  and  entire  effisct;  condemns  the  Appellant  in  costs." 
The  Respondents  answered,  firsts  that  there  was  no  warranty 
expressed  or  implied  in  the  policy ;  3dly ,  supposing  the  description 
of  the  ship  as  an  American  to  imply  a  warranty,  it  could  not  be 
carried  farther  than  that  she  was  in  fact  an  Jmerican,  and  was 
furnished  with  all  the  documents  usual  and  required  by  the  law 
of  nations,  and  by  the  treaties  subsisting  between  Jmeriea  and 
the  powers  at  war  to  prove  the  fact,  and  that  evidence  had  been 
^en  that  she  had  all  such  documents ;  Sdly,  that  the  sentences 
of  the  French  court  were  not  conclusive  evidence  of  the  supposed 
warranty  not  having  been  complied  with,  for  that  without  en* 
tering  into  the  question  whether  sentences  of  foreign  courts,  if 
broadly  and  cleiudy  pronounced  on  matter  of  fact,  shut  out  all 
contrary  evidence  in  a  collateral  suit  arising  in  the  courts  of 
this  country,  it  was  suflScient  to  say  that  the  sentences  in  ques- 
tion had  not  pronounced  judgment  on  the  fact :  they  did  not  con- 
demn the  Catherine  as  enemies'  property,  or  upon  any  ground  re- 
cognized by  the  law  of  nations,  but  went  avowedly  on  the  non- 
compliance with  certain  regulations  of  France  which  could  not 
bind  other  nations,  or  the  courts  of  other  nations ;  and  upon  a 
statement  of  the  treaty  between  France  and  Jmeriea  directly 
repugnant  to  the  express  words  and  obvious  meaning  i^  that 
treaty ;  and  4thly,  whatever  construction  might  have  been  put 
upon  the  policy  as  worded,  the  meaning  of  the  parties  was  asceiw 
tained  beyond 'a  doubt  by  the  posterior  writing,  whereby  the  Ap* 
pellant  agreed  to  pay  in  case  of  capture  or  seisure,  upon  proof 
gpiven  him  merely  tiiat  the  vessel  was  afei  American  bottom,  and  the 
goods  shipped  as  the  property  of  Messrs.  Henderson  and  Co.  of 
Virginia,  The  Judge  Admiral  decreed  in  favour  of  the  present 
Appellants  the  underwriters.  Upon  which  the  now  Respondents, 
the  assured,  brought  the  merit  of  that  decree  before  the  Court  of 
Session  by  an  action  of  reduction,  when  theoliord  Ordinary  pro- 
nounced an  Interlocutor  in  favour  of  the  assured,  to  which,  aftera 
representation  for  the  Appellants,  he  adhered.  The  Appellants, 
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the  ii]identril0i%  iMtiog  petttkm^  the  wlio)f)  Coult  of  SeisiMt 
thai  Covft  imwiiiiowii]!  Mmfinp^d  4^  interio^^tor  of  tlie  liOid 
Oximgryi  vhamipim  (ho  iiii4«?wiit9r^  i^poiMl  tatke  Hoooo 
of  Lorda. 

The  faocMs  snbmHted  on  tile  pmrt  pf  ^he  An^fmto  w^te  » 
gnbttaBoo^  ' 

l«t  ThaA  the  de^orees  ^  the  Cwrtft  ^  A4ii^tfy  v«re  0^ 
ttve  Oft  to  nhat  th^  deoided. 

ftUjF,  That  the  Ca^Aflfiae  heiog  ^raimafed  ^tfUKf^mi*  ai»4  fPii- 
domed  aa  onomieB*  pvoperty,  tho  wtuexiuil^  va4  s^egiiUTed. 

8dly,  Tiiie  the  roUe  iequipage  wo<i  made  a  aeowaiy  do««- 
meat  fay  the  treaty  of  1778  between  Frmice  and  AfmtH^ 

4thly»  That  the  expIawitMy  «§rreomoiit  did  ii^  vnry  ^  qo/e^- 
tioo  hetween  th^  parties* 

The  TOBSQaa  stthmitted  on  the  part  of  the  Itoppondpat^  weae 
hi  iobatapee. 

lak.  That  theie  w^  no  iraviaaty  of  aentiijf^^  wad  ttak  tka 
taprearion  of  ^'  .^erjeiiti  ahip'-  in  the  poli^  vaa  meieljF  ^ 
ioriptvve* 

adly»  Tbait  aapfadng  that  eaqmemiir  ta  wiaaat  <o  «  ^wr- 
faotf ,  the  aasared  had  eatabUaheA  hy  pacMfa  thc^t  the  ahip  wA 
oaEgQ  hehNiged  U^  ^aamcaa^»  a«d  th|i«  tiior  foiaaer  had  fdl  thci 
decaam»ta  on  faaapd  whioh  ooi^ld  he  pro^aved  at  the  pofta  of 
olearanQe.  [Uoder  tUa  head  niaa  iimerted  a  bag  oaaqniBatibA 
of  the  seveeal  modem  authoxitieft  <m  the  subjecte  af  wanwtiea 
in  pQlicma  of  unaraaee,  and  of  the  effects  giyen  to  Ic^igii  fi^a* 
teaeea  aa  aegatlTing  sach  warrantiea^] 

ftdly»  That  the  exptanatoxy  agreement  reeved  tiie  annwrod 
Iram  the  effisel  of  the  aenteMe  of  eendemnation,  it  Wb|r  fli9kffi-> 
oient  mdev  that  ogteement  to  give  sQch  pcoofa  ei  Ae  ship  a»4 
pifoperty  being  Americam  as  were  reqnipiKl  by  the  i^;feem^4. 

Tfaia  caae  ^as  first  aligned  at  the  bar  of  the  Honae  of  Jjoida  in 
UatckXm^hf  £l<i//(wand4d«mfi»rtheApi>eUaAte^andbythe 
Attorney  General  (Latv)  and  Aksunier  for  the  Respondents. 
At  that  tame  it  vas  ordered  that  Hm  ease  sbonhl  be  again  aif^oed, 
and  an  intimation  was  giyen  that  the.  Jndgea  woidd  be  sommoned 
to  attend.  Aocoidingly  in  May  18Q3»  thacase  wasagain  argued 
at  the  bar  of  the  Honse  (the  Jndges  attending)  by  the  Attonseji 
General  iPereeval),  for  the  AppeUanits.  and  by  Park  for  tiie  He- 
qpendents.  On  this  ai^gpnment  the  counsel  on  both  sides  not  only 

spoke 
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spoke  tp  the  seYeial  questieiiSy  1st,  Whether  the  expiesaions  of       1603^ 
tte  policy  amounted  to  a  warranty  ?  8d,  What  wa»  the  true  conr     — -r^ — . 
straction  of  the  sentence  of  condemnation  t  An4  3d,  What  was     and^others 
the  efiSact  of  the  expkmatory  agreement  1    But  also  argued  at  v. 

great  length  and  with  much  learning,  the  admissibility  in  evidence    ^^  oiae^r 
of  a  sentence  of  a  foreign  Court  of  Admiralty  in  an  action  upon  a 
policy  of  insurance,  in  order  to  falsify  a  warranty  of  neutrality. 

After  the  mrgnment»  the  Lord  Chancellor  put  the  following 
question  to  the  Judges^  viz. 

Whether  in  this  case,  taking  it  to  be  admitted  that  the  ship 
Caikerine,  when  captured,  had  every  document  on  board  to  prove 
that  she  was  American^  and  the-  cargo  to  be  American  property, 
wiiich  American  ships  usually  had,  and  which  had  been  required 
by  France  on  all  former  occarions  to  ascertain  such  facts ;  and 
which  at  the  time  of  her  sailing  from  America  were  known  in 
America  to  have  been  required  by  France  for  that  purpose ;  if, 
upoQ  proof  having  been  made  that  the  ship  Catherine  was  Ame^ 
rican  bottom,  as  belonging  ioAmerican  owners,  and  upon  its  hav- 
ing been  shewn;  by  bills  of  lading  that  the  tobacco  insured  had 
.  been  sUj^ped  on  account  and  risk  of  Messrs.  Heuderson,  Fer- 
gneon,  and  Gibson,  bills  payable  at  four  months^  date  had,  after 
the  capture  of  the  ship  Catherine,  been  given  to  the  assured  by 
the  underwriters  for  the  amount  of  their  subscriptions  upon  the 
poUoy  of  the  8th  of  March  1797,  deducting  the  stipulated  pre- 
mium, and  such  bills  had  remained  in  the  hands  of  the  assured 
until  aftw  the  sentence  of  condemnation  of  the  said  vessel,  the 
assured  could  have  recovered  against  the  underwriters  in  actions  « 
brought  upon  such  bilk  after  and  notwithstanding  such  sentence 
of  eoodeomation,  regard  being  had  to  the  legal  meaning  and  ef- 
fect of  the  policy  and  sentence^  and  of  the  agreement  of  the  20th 
AprU1797i 

On  the  11th  of  Jid^  1803,  the  Judges  not  being  unanimous^ 
delivered  their  opinions  seriatim. 

Graham,  B.  (after  stating  the  case.)  The  question  put  by 
Your  Lordships,  apparently  complicated,  becomes  simple,  by  ^ 
stating  as  distinct  propositions  the  data  on  which  it  proceeds,  apd 
it  will  stand  thus :  The  ship  Catherine,  when  captured,  had  every 
document  on  board  to  prove  the  vessel  and  cargo  American  pro- 
perty which  American  ships  usually  had,  and  winch  had  been  re- 
quired by  France  on  all  other  occasions,  and  which  at  the  time  of 
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her  Bfttling^  were  known  in  America  to  have  been  leqmred  Iif 
France.  Afterthe  capture  proof  was  made  tbattkeship  Cttketi 
was  American  bottom,  and  it  was  shewn  by  bills  of  ladiogtbattii 
cargo  had  been  shipped  on  account  and  risk  of  Measn.  titsk>'\ 
9on,  FerguMon,  and  Gibson.  Upon  this  bitk  payaUeflt4moDtki 
date  were  given  to  the  assured  by  the  undarwriters  for  the  anorf, 
of  their  subscriptions.    Afterwards  the  ship  and  carga  werecii-l 
demned,  and  after  the  condemnatioir  of  the  said  v^  tk  » 
remained  in  the  hands  of  the  assured.  The  question  tbenB,(^ 
the  assured  have  recovered  against  the  nnderwritew  in  actwi 
brought  on  such  bills,  after  and  notwithstanding  SQchMteDeei 
condemnation  ?  And  we  are  directed  by  Your  Lordships,  in  <** 
sidering  that  question;  to  have  regard  to  the  legal  meamflf  • 
effect  of  the  siud  policy  and  sentence,  amrd  of  the  agreeBcntt 
the  aOth  of  April  1797.    I  shall  take  the  liberty  of  ccnaidflSS 
this  question  as  if  the  underwriters  had  given  their  bills  up* 
the  first  impression  of  good  faith»  without  particalaiiy  adyens; 
to  the  legal  effect  of  a  subsequent  condemnation;  for  if  twt 
supposed  to  have  given  these  bills  with  a  distinct  view  of  aOp* 
ftible  consequences,  I  think  it  can  hardly  be  doubted  bat 
they  had  bound  themselves.    And  in'  order  to  meet  tlie  qoC' 
tion  in  all  its  diflSculty,  I  will  suppose  that  it  was  a  to^ 
tion  of  the  vessel  as  enemies'  property,  without  afflbig^? 
apparent  injustice.    This  question  depends  upon  the  ood^ 
tion  of  the  policy,  and  of  the  agreement.    The  V^^ 
tains  no  express  but  at  most  an  implied  warranty  ^^^v[ 
and  no  warranty  of  the  cargo.    Both  parties  tldnk  it  t^ 
explanation,  and  this  agreement,  evidently  dictated  ^7  *  ^ 
of  candour,  and  a  regard  to  a  mutual  aocommodatioii, 
place.    By  this  the  underwriters  acquire  an  ^^^^^^ 
the  part  of  the  assured,  to  shew  by  biUs  of  lading  that  tbe 
bacco  was  shipped  on  the  account  and  risk  ^^ '^^'^^^^\xg 
is  reasonable  therefore  to  presume  that  they  meant  to  eon^^ 
something,  and  I  am  at  a  loss  to  find  what  that  could  be,  ^^ 
were  something  as  to  the  mode  of  proof  of  the  property.  A 
period,  when  the  mind  of  every  honest  man  felt  afflicted  a 

facility  with  which  in  some  of  the  tribunals  of  France  the 
establishedprinciplesof justice  were  violated ;  whenmeDoTc 

ter  and  honour  were  driven  from  the  seats  of  justice  whicl|  ^ 
worthily  filled,  and  their  places  taken  by  men  base  enough  to 
come  the  mere  instruments  of  the  most  arbitrary  and  wao*^^  ^ 
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of  power,  it  is  reasonable  to  presnine  that  the  anderwriters  winre 
perfectly  aware  of  the  little  reliance  which  the  Amencam  would 
have  in  the  justice  of  the  tribunals  so  constituted,  and  the  instf- 
perable  difficulties  they  might  lie  under  to  make  available  before 
them  the  clearest  and  fairest  possible  cases ;  and  that  it  was  the 
intention  of  the  underwriters  to  relieve  them  from  some  of  those 
difficulties :  as  if  they  had  said  in  terms,  we  do  not  expect  that 
yon  should  make  such  a  case  id  FrancB  as  will  prevent  c<m« 
demnation,  but  produce  {Mroofs  to  us  of  the  ship  being  Ameritan 
bottom,  and  shew  us  your  bills  of  lading  and  we  will  be  satisfied^ 
and  take  the  ride  of  unlawful  force  upon  oursehes.  I  think 
that  the  language  of  the  i^preement  is  strongly  expressive  of  suob 
an  intention.  The  cases  provided  for  are  capture  or  seizure. 
The  term  **  seizure^  imports  an  unjustifiable  taking :  if  there* 
fore  the  French  privatteer  had  as  an  undisguis^  pirate  run  away 
with  the  ship  without  proceeding  to  any  condemnation^  what 
were  the  assured  to  have  done  ?  They  were  to  produce  proof  as 
to'the  ship,  and  bills  of  lading  as  to  the  goods,  and  this  shew» 
what  they  meant  by  producing  proof,  and  when  it  was  to  be  pro- 
duced ;  for  if  the  assured  had,  in  the  case  of  a  seizure,  without 
colour  of  justice,  laid  before  the  underwriters  or  their  attorney 
such  documents  as  would  amount  to  proof  in  a  British  court  of 
justice,  and  shewn  their  bills  of  lading,  the  underwriters  were,  as  I 
apprehend,  bound  to  settle  and  give 'bills  at  four  months'  date; 
and  by  the  term  **  settle''  they  seem  to  me  to  have  clearly  meant 
finally  settle :  for  it  must  be  a  strange  settlement  that  by  a  sub^ 
qnent  condenmation  should  be  totally  undone.  But  what  they 
bound  themselves  to  do  incase  of  such  a  seizure,  they  bound  them* 
selves  to  do  in  case  of  capture  under  colour  of  lawful  prize;  for 
the  language  of  their  engagement  applies  to  both,  without  pos- 
sible distinction  on  the  face  of  the  instrument.  If  they  meant  a 
dbtinction,  is  it  possible  to  suppose  that  they  would  not  have 
protided  for  it  by  saying,  that  if  the  ship  should  be  condemned 
as  lawful  prize  the  bills  or  money  should  be  restored  7  Nay, 
would  they  not  have  provided  for  the  case  by  saying  that  the 
bills  should  not  be  negotiated  till  that  event  were  known  ?  On 
the  contrary,  they  agree  to  settle  by  granting  bills  which  the 
next  moment  may  be  negotiated,  and  necessarily  become  payable, 
and  they  stipulate,  as  the  only  security  which  they  should 
have  a  right  to  exact,  that  the  insured  would  come  forward  in 
their  neutral  character,  and  use  their  best  endeavours  to  recover 

their 
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Ihflir  pcoperty  as  for  themseWei,  hot,  in  faot»  as  trustees  for  th» 
underwriters.  They  consider  capture  or  sasure  as  the  mm» 
tBng,  as  oeeessarily  entaUing  a  loss  upon  tbemsetresi  and  impose 
upon  the  underwriters,  as  the  only  thing  req[ttired  of  thea>,  an 
oUigatiDn  to  use  their  best  endeuTonrs  to  recover  the  propwty : 
tlus,  too,  must  nean  after  condemaalion,  or'  in  the  {Hrospect  of 
that  erent;  for  before  eondeiMation  it  was  the  interest  g(  the 
noderwritert  that  the  insurers  should  use  no  eadeavours  to  le* 
ooYcr  the  property,  in  oottseqaeuoe  of  whicb  a  condemnatim 
would  take  plaee»  Less  exoeptionableft  perhqps^  than  the  pieseal^ 
and  in  virtne  of  which  the  underwriters  would  be  absolutely  dia* 
charged.  But  it  is  said  that  produ^ng  proof  imports  a  right  ia 
the  adyersary  to  contest  the  evidence  adduced,  and  to  disprove 
it  if  Iw  can,  and  that  the  underwriters  by  this  agreement  oaniiot 
be  laleBded  to  have  renounced  that  right :  true ;  but  can  it  be 
umierstood  that  the  underwriters,  in  conceding  the  liberty  oi 
pcodnetng  proof,,  and  shewing  by  bills  cif  ladmg,  if^  meant  to 
anraiL  themsdves  of  a  condemnatioa  which  totaMy  silenced  and 
annulled  that  proof  2  At  least  they  must  mean  thai  the  l^;mUty 
and  truth  of  sueh  condemnation  niJgbt  becontested.  If  a  right 
be  implied  in  favour  of  the  underwriters  oo  this  agreement  te 
contest  the  neutrality,  stnrely  tbe  express  right  to  the  assured  te 
produce  proof  and  bills  of  lading  must  mean,  that  their  proof 
should  be  heard  and  weighed.  To  me  it  seems  clear,  that  the 
underwriters  looked  to  an  en<|Biry  at  home,  and  not  ia  a  foreq^ 
court ;  for  in  case  of  capture  or  seizure,  all  that  the  assuied 
are  required  to  do  03  a  condition  precedent  is  to  produce  proof 
of  the  ship  being  Jmerk^m  bottom,  and  shew  by  bills  of  lading, 
(fc*;  not  a  word  is  said  of  wasttng/<Nr  the  event  of  condemnation : 
a  most  malierial  circumstance,  tf  intended,  and  I  am  authorised 
to  say,  by  the  manner  in  which  this  case  is  put,  that  after  com- 
pitanee  with  those  express  requisites,  they  were  bound  to  give  the 
bills,  and  bound  to  give  them  as  upon  a  settlement,  which  im- 
ports to  my  understanding,  a  final  settlement  and  conclusion  of 
the  transaction.  I  ther^re  think,  that  this  is  a  case  in  whicb 
the  assured  have  performed,  on  their  part,  every  thing  that  was 
required  of  them  by  the  underwriters,  and  that  they  are  entitled 
to  demand  a  full  performance  of  the  engagement  on  the  part  of 
the  underwriters  by  granting  bills  at  four  months :  and  I  think 
that  such  bills  were  intended,  as  they  purport  to  be,  irrevocable 
and  unconditional  securities,  and  that  the  subsequent  con- 
demnation is  no  bar  to  a  recovery  on  them  in  the  hands  of  the 
assured  themselves.     Having  come  to  this  conclusion  on  suppo- 
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sitk^ia  tli9t  tiie  6<wleauMttioii  waft  claarlj  on  tbe  ground  of 
en^Dies'  pfpperty,  I  am  relieved  from  the  necessity  of  saying 
what  I  think  of  these  disgraoefol  sentences,  and  how  far  an 
SngUsk  eonvt  pS  joAtiee  is  bound  to  adopt  their  conclusions, 
vhQn  directly  coptv«ry  to  the  premises  from  which  tbey  are 
dr^wn*     The  sontenees  ia  sobatanee^  and  almost  m  terms,  say 
this ;  The  ship  i$  Jmgrk^^  the  gooda  are  American^  but  thi^ 
captain  had  not  tm  board  that  which  he  was  not  bound  to  haTe* 
wldc^  be  eould  nf^t  by  a^y  p^ssiUUty  know  waa  required  of 
him  (  and  thetefore  we  deem  them  (what  no  rational  being  cafn) 
to  belong  to  enemies  <tf  the  Republic*    I  cannot:  foe  this  record, 
he  it  whirt  it  may,  amounts  to  this :  We  pronounce  them  ene- 
mies' property  because  we  are  bid«  and  dare  not  do  otherwise. 
To  reoeiTe  sudi  senteOfBes  as  oonclunve  would  be  in  effect  to 
say  that  we  give  no  credit  to  what  tb^y  truly  state,  but  abso^ 
lute  credlf  to  what  they  fabely  conclude.    As  to  the  argument 
of  the  impolicy  of  oontraets  by  which  the  losses  of  neutrals  (as 
the  Frtttdk,  it  is  said,  are  stidioua  to  contrive)  are  thrown  upon 
oursehres,  and  the  neutral  nation  prevented  from  asserting  with 
energy  its  rights  as  such.  bw^T  indemmfied  against  the  acts  of 
^lenoe  and  iiguatiee  of  Q^e  of  the  belligerents,  it  opens  too 
wide  a  field  of  oonsideratioa ;  it  is  rather  the  subject  of  discus- 
sion with  a  view  to  rcigulation>  and  has  too  much  of  novelty  in 
it  in  courts  of  justice  to  form  the  ground  of  a  legal  objection  to 
a  contract  in  oth^  respects  fair  and^  unexceptionable.    I  am 
therefore  of  opinion  that,  under  the  circumstances  stated  by 
Your  Lordships,  the  asauied  could  have  recovered  against  the 
underwriters  in  actions  brought  on  the  biUs^  after  and  notwith* 
standing  the  condemnation*. 

Chambre,  J.  In  offering  my  o^nion  on  the  question  pro- 
posed  by  yoior  Lordships,  I  shall  firsit  consider:  the  legal  meaning 
and  effect  of  the  agreement  referred'  to  at  the  close  of  the  ques* 
tk>n,  and  whether  the  int«itiqn  of  that  agreement  was  in  case 
of  loss  by  capture  or  seizure  to  make  the  underwriters  at  aU 
events  liable  to  snch  loss,  independent  of  any  effect  which  a 
sentence  of  oondemnatien  might  otherwise  have  had  ujjon 
the  warrant  eontaiaed  in  the  policy,  there  being  such  proof 
<^  the  fact  warranted  as  would  have  been  sufiBcient  if  no 
such  sentence  had  been  pronoui^eed,  and  assuming  for  the 
present  that  such  sentence  would  otherwise  have  bad  a  con- 
clusive effect  upon  the  warranty.  If  it  can  be  clearly  collected 
fFom  the  agreement,  as  is  expressed  in  the  writing  signed  by  the 
tmderwriters,  that  such  was  tbe  real  meaning  and  intention  of 
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1809.       the  parties,  that  intention  must  preyail ;  bnt  I  tidnk  wemtf 
-  discover  the  intention  by  something  more  than  bare  yosS&j 


«id  Otben     or  conjecture.    At  the  time  when  the  agreement  was 

„  ^  **  underwriters  had  by  the  terms  of  the  policy  a  clear  right  tod 

and  Otben.    the  adf  antages  of  a  warranty  that  the  ship  was  if  nertors,  it 

having  been  long  settled  that  sach  a  description  as  is  cootaM 

in  this  policy  does  amount  to  a  warranty.    Havioff  tliisn^ 

under  the  policy,  the  underwriters  cannot  in  my  opinion  be  ^ 

p^ved  of  it,  unless  their  intention  to  abandon  the  right  iseqaaHy 

clear.    Let  us  see  then  what  the  terms  of  the  agreement  are, 

what  are  the  doubts  which  had  arisen  in  the  minds  of  the  parties^ 

and  how  they  endeavour  to  clear  those  doubts.    It  begins  i? 

reciting  that  doubts  had  arisen  how  far  by  the  insurance  on  ^ 

bacco  made  by  the  policy  in  question  there  was  a  warraBtrn 

property,  and  what  was  to  be  understood  by  such  a  wamot;' 

The  bare  recital  of  these  doubts  shews  that  the  parties  to  this  bh 

surance  had  not  much  experience  in  matters  of  iniarance,  an 

did  not  possess  that  knowledge  of  the  subject  which  nerduo^ 

and  underwriters  in  general  do,  which  may  afford  some  trgo- 

ment  against  affecting  their  interests  by  such  presnmptioo^^ 

could  only  arise  from  supposing  them  perfectiy  eonnsaot  of  ^ 

legal  result  of  eyery  circumstance  that  might  happen  to  thep 

perty  or  arise  in  the  conduct  of  the  assured,    lie  doabtslto^ 

ever  that  had  been  entertained  they  solve  in  this  way :  Id? 

declare,  that  in  case  of  capture  or  seizure  the  assured,  b<»^ 

they  claim  for  a  loss,  must  produce  proof  of  the  ship  ban;  so 

American  bottom,  and  by  bills  of  lading  shew  that  the  tobacco 

shall  have  been  shipped  on  accQunt  and  risk  of  Messrs.  /fes^^' 

"    Fergtmn,  and  Gib$on.    Here  they  put  it  out  of  all  donM  tW 

the  fact  of  the  ship  being  an  American  bottom  was  meant  to  k 

warranted,  and  that  disposes  of  all  the  arguments  arising  n^ 

the  supposed  high  rate  of  premium.    They  not  only  P^^  ^ 

warranty  of  the  ship  out  of  doubt,  but  they  add,  what  was  ^ 

contained  in  the  policy,  an  engagement  on  the  part  of  the  ^ 

sured  to  prove  (but  only  in  the  manner  there  meotioDea)  u> 

shipping  of  the  tobacco  on  account  and  risk  of  the  particov^ 

persons  mentioned  in  the   agreement.     In  this  part  of 

agreement  the  parties  seem  to   discover  a  farther  degree 

ignorance  upon  the  subject,  and   to  have  supposed  that 

warranty  would  become  material  only  in  the  cases  of  ^, 

and  capture.     This  however  being  a  case  of  capture,  » 

not  necessary  to  determine  whether  by  that  mode  of  aspr^ 

in   the  agreement  the  warranty  is  narrowed  to  ^^ 
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oases  or  not.  .  The  agreement  having  thus  required  proof  gene- 
rally of  an  Amtricim  bottom»  and  a  particular  mode  of  proof  as 
to  die  other  fact,  proceeds  thus :  '*  Upon  which,  we  shall  settle 
by  granting  onr  bilb  at  fonr  months'  date  for  the  amount  of  onr 
subscriptions^  deducting  the  stipulated  premium*  in  full  de- 
pendqpoe  that  the  insured  will  use  their  best  endeavours  to  re- 
cover the  .  property  as  for  aceonnt  of  the  shippers/'     The 
doubts*  if  there  be  any,  on  the  effect  of  the  agreement*  must 
arise  from  this  latter  piurt  of  it*  coupled  with  the  requisition  of 
proof  in  the  former  part  of  it ;  and  it  is  contended  at  the  bar*  that 
the  underwriters*  having  agreed  that  upon  proof  of  the  ship 
being  American^  and  production  of  bills  of  lading*  they  will  pay 
the  amount  of  their  subscriptions  by  bills  at  four  months*  and 
stipulating  for  or  rather  expressing  their  reliance  on  the  endea- 
irours  of  the  assured  to  reoovier  the  property*  are  bound  to  pay 
upon  a  disclosure  of  such  documents  and  evidence*  as  supposing 
no  sentence  produced  would  entitle  them  to  recover  in  a  court 
of  justice;  that  the  underwriters  are  bound  by  the  state  of  the 
evidence  at  the  time  of  the  capture*  or  of  the  notice  of  it*  and 
are  not  entitled  to  the  benefit  which  would  arise  to  every  other 
underwriter  from  a  condemnation  of  the  property  as  enemiiss' 
property.    I  cannot  accede  to  such  a  coostmction  of  the  agreOi- 
ment    What  is  meant  by  the  requisition  of  tiie  proof*  no  par^ 
ticular  species  of  proof  being  mentioned  ?    Suxdy  proof  in  a 
court  of  justice*  if  required.    Strictly  speaking*  what  is  pro- 
duced or  communicated  in  the  private  transactions  of  the  parties 
themselves  is  not  proof.    If  underwriters  are  satisfied  by  what 
is  disclosed  to  them*  they  may  pay ;  if  they  withhold  payment 
and  are  dissatisfied  without  reason*  they  will  ultimately  havB 
further,  damages  to  pay.     But  can  it  be  said  that  under  this 
agreement  they  may  not  go  into  a  court  of  justice  and  require 
the  proof  to  be  made  in  the  usual  manner;  and  if  they  dp*  is  it 
to  be  er  parU  evidence  t  Is  the  Defendant  to  be  precluded  from 
opposing  it  by  contrary  evidence*  or  any. evidence  that  will 
destroy  the  effect  of  the  Plaintiff's  evidence  I    And  why  is  an 
underwriter  to  be  precluded  f^m  giving  evidence  of  a  sentence 
any  more  than  he  would  from  giving  evidence  of  fraud*  foigery 
of  documents^  misconduct  of  the  assured*  or  any  other  mattor 
that  would   repel   the  justice  or   legality   of  the  Plaintiff's 
claim.    I  should  require  a  very  clear  and  explidt  declaration 
of  intention  to  induce  me  to  hold  that  opinion.    Suppose  the 
sentence  of  condemnation  to  nrrive  at  the  same  time  with  the 
intelligence  of  the  capture.    Is  the  evidence  to  be  taken  par- 
tially? 
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tiaHy?  ii  ^iit  the  deeiired  mtenl  of  the  pufiei !  Ailiflb 
whole  k  to  be  received  as  evidenoer  miist  net  the  M&tence  W 
iti  legal  effect?  How  dees  that  ease  differ  from  the  {Mcsent!  1^ 
before  a  seateDee  was  pvonouneed,  or  befbre  the  etidenceflfit 
was  teeeived,  the  partiei  shonld  proeeed  to  a  triali  aadtbcAa- 
tiffs  reeover  by  die  jadgment  cf  the  Covrt,  I  adnit  tiultkf 
might  not  be  oempeDable  toreftnd,  becavae  the  Court  who  tiM 
the  caase  bad  cognisance  of  the  fact»  and  acted  right  upootle 
evidence  $  bat  in  this  case  eondbisive  evidence  hitfaitiTedi 
dne  tfane,  and  the  Court  in  which  this  action  was  triedltbl 
was  boand  by  that  evidence*  It  seems  impossible  tkattksoi 
ef  payment  by  bills  shonld  make  any  differeaoe.  If  ^  ^ 
not  beea  stipidated»  tfie  money  w^nid  have  been  psTaUea- 
mediately  apon  the  loss.  If  no  credit  had  been  giYM,  a 
action  wonld  have  immediately  tam^  sapposkg  fbst  tboeis 
BO  fact  in  the  ease  that  afforded  a  legal  Ufiwet  to  it  Tkf 
eredft  is  for  the  benefit  of  the  nnderwrttem,  and  tot  of  tbes^ 
rared.  With  respect  to  what  is  stafted  ia  the  agrecmefit  w^ 
iag  the  endeavonn.of  (he  asaared  to  reeovcv  the  piapertj.  ^ 
necessaty  concfaislon  arises  from  thence*  ArrestSy  tskifigs  st 
sea,  detainments^  Sce.^  are  maong  the  visk^  imuftd  agao^ 
There  are  many  cases  in  which  those  endeaveais  ^loi^  ^^ 
important  use  to  tiie  underwriters,  as  ia  fhe  case  of  captain  «x> 
recapture.  '8a  ia  the  ease  of  a  capture  or  aeiaai^ ^^*^^ 
ground  of  comdemaation  and  temiuetifi^  in  a  SMtk^  ^ 
underwriters  would  be  liiMe  for  the  damage  suitaifi^  ^ 
gresftly  iaterested  in  the  eadeaveyrs  ef  the  mastefte  ^P*^ 
situation,  and  obtain  a  Speedy  diseharge.  I  think  it  f^^ 
babte  Hmt  nolMag  f especting  a  sentence  cf  eondeaanti^'"  ^^ 
xiiin  <he contemplation  ef  the  parties;  if  it  had  ^^ 
aoChhig  eoatd  have  beea  more  easy  ttaa  «e  have  saidi  is^^ 
terms,  that  the  policy  should  not  be  affeeted  by  the  ^'^^ 
»  any  fordgn Court.  It  appears  tometbereforeAattheexpko^ 

agreeinent  has  not  varied  the  queitiou.  I  dhdl  asw  P^fV 
.eeiisl<fer  the  effect  of  the  fVeneh  sentence  of  eoadeamatio'''^^ 
ease ;  and  atfeadiDg  to  the  laagnage  cf  that  seatcace  ^  ^^  ^ 
he  ef  opkrien  that  the  Frifnek  Court  founded  its  J^^f  ^^ 
fcct  of  the  ship  Ca/X^rtirebdftgeaemies'  pieperfy.  ''^^^ 
4)piniott,  I  tbiak  the  sentence  ccnelusive  agsini^t  Ih^  ^^^1^ 
assured,  agreeable  to  all  the  decisionsupon  the  sahji^  ^^ 
;Wi!b  the  case  of  Hughes  v.  C<frfielrus{a),  (coefftrii^  ** 


(fl)  JK  Show,  23S.    Uaym,  473.  and  Skitw,  59. 
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faj  the  opinioii  of  Lord  Ho/l  in  two  s«haeqiiaiil  (a)  eaaesX  9aA 

punuiiig  tbem  down  to  the  present  period.    It  is  trae,  that  in 

Hugha  y.  Cornelias  the  question  npon  the  foreign  seatenoe  arose 

in  an  action  of  trover,  and  not  in  an  action  on  a  policy  of  assurance 

where  the  non-oom{>liance  with  a  warranty  of  neutrality  is  in 

dilate.    But  from  that  period  to  the  present  the  doctrine  there 

laid  down  respecting  foreign  sentencea  has  been  considered 

equally  applicid>le  to  questions  of  warranty  in  actions  on  policies^ 

aa  to  qnestbns  of  property  in  actions  of  trover.    It  has  been  sup« 

posed  indeed  that  the  cases  warraM  a  distinction  betweeti  thbs9 

sentences  which  expressly  take  vsd^  consideration  and  ultiiniitely 

deeide  the  non-neutrality  of  the  sUp,  and  those  in  which  the  same 

point  does  not  appear  to  have  come  so  iibBiediately  under  the 

ooosideffation  of  tibe  foreign  Courts.    But  I  think  whoever  the 

Courts  in  this  country  have  been  able  to  ccAect  from  the  sentence 

that  the  point  of  neutrality  has  been  decided^  they  have  held 

themselves  bound  by  that  decision*    Indeed  the  doctrine  upon 

this  salgect  is  most  dbly  summed  up  in  the  admirable  judgment 

of  the  Mastor  of  the  Balls,  in  Kindmle^  v.  Chase  (6).   Had  the 

Fremeh  sentence  in  this  case  melrely  stated  the  French  ordinances, 

without  concluding  as  they  have  done,  this  case  might  have  fallen 

within  some  ai  the  late  determinaiictis  of  the  Court  of  Kiag^a 

Bench.    But  the  French  Court  has  gone  further  in  their  detecw 

nuaatioii,  and  appljriiig  tke  facts  and  the  ordinances  ttey  hare 

drawn  a  oonclusioB  which  perhaps  no  court  in  this  country 

would  have  done,  but   by  which  they  have  decided  that  the 

ship  Catherine  being  an  Awuriean  had  forfeited  her  neutrality. 

I  am  dierefore  of  opinion  that  the  assured  are  bound  by  tl^ 

decree  of  the  French  Court.   A  question  has  been  raised  in  tUa 

case.  Whether,  in  the  event  which  has  happened,  if  the  under* 

writers  had  given  their  b31s»  and  before  payment  the  senteneo' 

of  condemnation  had  arrived^  they  could  have  legally  refiosed 

payment  of  their  bills  ?      Stqpposin^  the  billa  $o  given  to 

have  been  indorsed  omet  into  otiier  hands,  undoubtedly  paji* 

meat  of  the  biUs  could   not  have  been  resisted.    Connected 

with   the  first  question  another  ensues,  vtx.  Whether,  if  the 

money   bad   been  actuidly  paid,   it  could   have   been  race* 

vered  back  ?    I  think  payment  of  the  bills  while  in  the  haada 

of  the  assured  mi^  have  been  resisted,  or  the  money,  if  paid» 

might  have  been  recovered  back.     If  the  senteaee  be  concla- 

(ayCireen  ▼.  WaUer,  i  Ld,  Koynu  893.,        (h)  Vide  Park*s  Insurance,  5th  ^ition, 
and  Ewer  v.  Jonet,  t  Ld,  Raym,  935.  p.  363.  o. 
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nye»  it  moBt  be  eonclnsiTe  to  all  purposes  whaterer,  aodnnut 
OTertam  erery  fact  established  by  other  evid^ioe.  If  so,  tk 
bills  would  have  been  given  under  a  mistake  of  what  nltnsidf 
turned  out  to  be  really  the  fact,  and  then  the  oonsidentiDnipM 
which  they  were  given  would  have  failed  ab  initio. 

Lb  Blanc  J.  The  question  which  YourLordshqwhareiieei 
pleased  to  propound  to  the  Judges  appears  to  me  necessaiiljifi 
involve  these  objects  for  consideration :  The  legal  meamng  vi 
effect  of  the  policy  of  insurance;  of  the  sentences  of  coodea- 
nation  by  the  several  courts  of  Admiralty  in  France;  and  of  tix 
memorandum  of  agreement  subscribed  by  the  undervritos  c: 
the  aOth  April  1797.     If,  on  mature  consideretioD,  ve  b 
been  able  to  concur  in  opinion  on  the  meaning  of  the  sob^ 
quent  agreement,   and  our  opbion  had   been  uBaniiBotf  i^^ 
favour  of  that  construction  contended  finr  at  the  bar  bj  tk 
counsel  for  the  Respondents,  the  assured,  it  might  perfaapsiii|| 
been  superfluous  to  have  entered  into  the  consideratioD  <)f  u| 
two  first  points :  viz.  the  meaning  and  effect  of  the  powj^ 
of  the  sentence ;  because  if,  as  the  insured  insiflted,  thesBb^ 
quent  agreement  meant  to  exclude  from  the  proofs  in  the  cs^ 
any  sentence  which  might  be  made  in  any  court  of  sdininR. 
or  prise,  or  give  to  the  words  of  the  policy  a  different  fl«* 
struction  from  that  which  the  instrument  on  the  face  of  u  iv- 
ports ;  I  say,  if  that  had  been  the  clear  effect  of  the  agreeaeo^ 
it  would  have  taken  this  case  out  of  the  general  roles  of  lav*  ^ 
appUcafcle  to  cases  resting  solely  on  a  policy  and  seotenoeo    ^ 
demnation  such  as  appear  in  this  case.    But,  ioasmQca  ^ 
have  oot  been  able  to  arrive  at  the  same  conclusios  ia  ^^^^.u 
modes  of  construing  this  agreement,  it  may  be  ^^y\^ 
at  least  for  such  of  us  as  may  happen  to  dissent  from  ^  ^ 
struction  put  on  it  by  the  counsel  for  the  assured,  to  o 
Your  Lc^dships  our  opinion  on  the  effect  of  the  P^fV^ 
sentence  which,  in  our  view   of  the  memorandiu»»  "^y^ 
material  to  be  considered  in  order  to  furnish  an  ^^^   ^ 
question  submitted  to  us.    It  has  scarcely  been  ^^^'^^  ^ 
bar,  that  the  terms  of  this  policy,  '•  of  and  in  ^^f^'^^ 
or  vessel  called  the  Catherine,  an  American  vesseli        . 
to  an  express  warranty  of  the  ship  heiag  Anunct^*   ^ 
was  a  neutral  nation  in    the   war,   nor  could  it  ^!  '^  | 
otherwise  contended  after  the  uniform  current  of  >^     ^ 
in  which  such  an  averment  has  been  decided,  <»'        ^^ 
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granted  to  be  a  wanraiity,  as  niiich  as  if  the  word  warranted  had        1803. 
been  inserted  in  the  policy;  for  I  take  this  to  be  an  established 
proposition,  that  every  pontive  averment  or  allegation  on  the 
face  of  the  instroment,  and  malpng  a  part  of  the  written  oon- 
tract»  wheth^  inserted  in  the  body  of  it»  or  written  in  the  mar- 
gin in  a  line  with  the  body  of  the  instromenl,  or  tcaasversely, 
amounts  to  a  warranty,  or  condition.    And  if  such  allegation  or 
stipulation  be  not  strictly  true,  the  assured  cannot  recover  on 
the  policy  to  whatever  cause  the  loss  be  owing,  whether  the  loss 
be  connected  with  the  subject  of  such  warranty,  or  wholly  in* 
dependent  of  it :  for  it  is  a  condition  on  which  the  contract  is  to 
take  effect,  which  failing,  the  contract  fails.     Such  being  the 
effect  of  the  allegation  in  the  policy,  ''  an  American  vessel,''  the 
next  question  is  as  to  the  meaning  and  effect  of  the  sentence  of 
condemnatioii  of  the  Admiralty  Courts  in  France*    The  first 
sentence  of  the  Tribunal  of  Commerce  of  the  canton  of  Nautz, 
states,  in  the  outset,  what  the  question  is^  thus :  The  question  is 
to  know.  Whether  the  American  sh^>,  Samuel  Cazneau  master, 
^  and  her  caig^o,  are  to  be  declared  lawful  prize  ?    It  then  states 
the  circumstance  of    the    capture   and  examination  of  the 
persons  and  papers  on  board;  and,  maturely  weighing  the 
whole   matter,    and   considering   the   several   circumstances, 
and  articles  of  their   laws;   considering,   lastly,   that  every 
ship   declared   enemy    and    good   prize    carries  with   it,  of 
course,  the  confiscation  of  her  cargo ;  the  Tribunal  decrees  and 
declares  lawful  prize  the  ship  Catlierine;  decrees  and  declares 
farther,  lawful  prize  all  the  goods  and  effects  which  compose  the 
cargo ;  since  the  whole,  owing  to  the  captain,  Samuel  Cazneau, 
not  being  provided  with  proper  and  regular  dispatches  and 
papers,  is  to  be  deemed  the  property  of  the  enemies  of  the 
French  Itq>ublic«    The  second  sentence  of  the  Court  of  Appeal 
of  the  civil  Tribunal  of  the  department  of  the  Lower  Loire, 
sitting  at  Nantz,  states,  that  the  privateer  stopped  the  ship 
Catherine  because  she  was  not  provided  with  papers  sufiicient  to 
prove  her  neutrality,  and  particularly  a  roUe  d  equipage,  and 
that  the  first  sentence  had  Adjudged  both  ship  and  cargo  lawful 
prize.    This  Tribunal,  considering,  S^c*  decrees  by  judgment 
la  the  last  resort,  that  it  has  been  rightly  determined  by  the 
sentence  from  which  he  appeals,  orders  that  that  judgment  shall 
obtain  its  full  and  entire  effect,  and  condemns  the  Appellant  in 
costs.     On  reading  these  sentences,  is  there  any  doubt  of  their 
meaning  ?    Is  it  not  clear  that  the  Court  condemned  the  ship  as 
being,  or  as  being  tp  be  considered  as  enemies'  property^  wldch     [  516  ] 
VOL.  III.  L  L  is 
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iSOS.       b  thb  MUte  tking  ?    The  fint  seotenee  c^ondemns  har  as  Mil 
■  piftoe,  mid  flijadgM  her  to  be  conaidered,  deemed,  or1ak€i,« 

Jld^oultf^     beloti^tig  to  etieniies  of  the  RepaUio,  wad  states  the  endeoce 
»•  and  groutids  by'wUlch  they  are  led  to  that  condasicni.  Tk 

•nd  ot^.  ^Mitelioe  of  the  Court  of  AppeAl,  introdnciiig  ibelf  li;^ 
the  eatlM  of  h^  beingr  stopped  to  hare  been  that  dieimv^ 
provided  with  plipers  to  prove  her  neutrality,  decrees  Hat  it  ^ 
be^b  rightly  determined  by  the  Court  bdow,  and  affinss  tbe 
tontenee  in  'Mo,  With  costs  of  appeal.  What  is  this  but  adoift 
*  iUg  the  grounds  on  whibb  the  Court  below  had  dedded!  It^ 
evident,  on  tending  these  sentences,  that  the  Courts  BieantaBi; 
professed  to  determine  that  she  was  to  be  considered  dseamj 
property,  and  liable  to  condemnatiM  as  such.  If  Aatbesf. 
the  sentence  falsifies  the  Warranty  br  allegatimi  hi  the  po^ 
that  she  was  American.  Antl  no  case  oan  be  foulkd  is  ^^ 
court  of  law  here  has  tSiken  upon  itself  the  examiiration  of  a*' 
exercise  of  any  jiirisdiction  over  the  proprt^  df  the  coschsifi 
which  the  courts  abroad  have  come  to,  or  tte  evidence  ft* 
Which  tiey  have  drawn  that  conclusion,  where  thdybavccos- 
6luded  her  to  be  prize.  Where,  iiidefed,  the  CoW  bas  seeccr 
the  face  of  the  sentence  that  the  cotirt  %hrdMi  Wis  cooArnvf^ 
the  ship  on  other  grounds  than  as  being  enenlies-*pwp^rtjf,  ^'^ 
have  held  that  such  sentence  did  not  falsify  the  Warrantj^^ 
jimerican  or  neutral ;  and  so  far  only  have  our  Courts  h«f 
looked  into  the  sentences  of  the  Courts  of  Prise  as  ^<> -** 
whether  the  property  was  condemned  as  enemies*  or  not.  * 
wherever  it  has  appeared  by  the  sentence  that  the  Couxi  ao 
has  come  to  the  conclusion  that  the  ship  was  or  vasto 
deemed  or  considered  as  enemies'  property,  no  matter  >f^ 
deductions  they  came  to  that  conclusion,  Ve  have'umfonnly 
ourselves  bound  by  their  conclusibn,  without  feeling  ^^^^ 
'  at  liberty  to  examine  their  premises.  This  wfll  be  fotind  to 
tie  result  of  the  decisions  in  Mayne  mA  Walter  (n\  a^"  . 
/wrrfi  and  Motteaux(b\  in  the  time  6f  Lord  Aftfff?/^'^'^^ 
Pollard  and  Bell{c\  Bird  and  Jppkton  {d),  and  Prict^^ 
BeU(e\  in  the  time  of  Lord  Kenyon;  and  of  Bflriug  an^  ^JJ 
gef /  if),  lately  decided  in  the  Court  of  Common  Pteas*  ^^^ 
langdage  of  our  Courts  has  unformly  l>een,  V^  ^  . 
eijttttirie  the  justice  or  propriety  of  the  sentence  5  ^®  i  j 
look  mto  it  to  see  what  it  has  professed  to  determine ;  ^ 

(o)  Pflrfc.  Iniur.  S63.  {d)  8  T.  H.  56». 

\¥i '  Doug,  554.  («)  1  East.  €6$. 

(c)  8  r.  R.  454.    '  CO  3  B«.  ^  PuU.tOU 
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'wajfod  that  it  bas  prefisMed  to  ^t^m«e.  w  Ae  giow4  f^  tbe       1809. 

foreign  aiC9iten«Q8i^#$iys,  ^  t)ii9  ^WP09«4  iiitraQvmieiiPO  wopld  be 
«&tir^ly  9b^d$^>  if  tiie  £orfi!|^  9QI«te  won^l  aigry  m  thw 
4iwta^<m9^€e«A9iiie<24i«ie9«rty^«^/^^  TKi^tthcpes^^iiteoce* 

.flre  «daMwM9  Mi  ^ffnclu^ive  #vid#iiee  of  tiia  ffict  tbey  deoide, 
it^eem»noAiS$i^jSfi^i0  <|aestioB»  Iroyn  tiie  <ipiie  of  Oft^  2.  to 
tills  4^  they  k^e  befiHtOfriiFed  |i9  <9iidi,  wUfaoat hmg  qoes- 
tiaood'  la  tbe  dilcmyfikm  Ktf  the  nafbiifo  of  wicb  ovicbope  before 
tllU  Hou^,  w  1776,  k  §eoiiM  not  tp  haye  Jiew  co^tiDv^rt^ ; 
4Mid  Ibe  ea9^B^  .1  may  aay»  we  nuntporless,  and  t)i^  f  i»portjr  imr 
j^wMMe»  iribaeh  have  been  deteivniDed  on  :tbe  coiiplviiTWQM  pf 
$ueb  eTidmee,  in  maiqr  of  .wkioh  cea^  tbe  fqra^  in  wbM^  they 
4i^aiae  before  the  C^tixtfi  in  fVaUmntUr-UaU  ^rore  jncdk  as  to 
iwve  enabM  the  fiiartla^,  iCaayr  dimbt  j|md  bem  ent^lavMd,  to 
toYo  broMg^  ^  question  S)efbre  a  Ugber  tribomd.  Soejli 
farijig  the.  cffirtwicitipnjrf  die  pottey,  and  ai^eh  t]ie  meaaiog  and 
«|fect  of  the  flontenooa  .on  ap^idaUe  to  sMh  policy,  it  remdos  ito 
be  conaidored  what  is  the  effect  of  the  iVMnoraadiun  .or  agtee- 
neat  of  20th  April  1797^  signed  by  theuttdennriters.  Inde* 
fiODdettt  of  that  .agreement,  the  situatioii  of  the  nodeerwriters 
and  asaoTod  otood  tbjos :  the  uBMiraooe.  depended  on  the  condi- 
tion, of  the  ship,  being  4menaitH:  if  a  lost  happened  from 
vrbalever  cause,  by  sea^  risk,  <  by  fire,  by  copture,  deleoAioo,  or 
seisare*  it  inFooldlio  iaeombent  co  the  asaniscfd,  to  entttfe  them* 
oelvoo  to  a&  indoBfiPity  from  the  amderwrxtow,  to  pvore  that  the 
ship  MIS  Jmericmf  that  piroof  might  he  aooweved  and  coa* 
Icorevted  in  .apy  way  by  die  jundei^writers ;  and  in  .case  of  a 
capture  Mid  seatonce  of  condemoalioB  as  priae  simfdy,  or  on  the 
groand  of  caiemie^  pioperty*  such  sentMce  wonid  be  con* 
elusive  agaiai^  the  daim  ^f  the  assared.  Saab  being  the  legal 
rights  of  the  parties  uttder  .the  poUey*  dooa  the  memorandam 
aheir  a  dear  md  manifest  iaitontioni  in  Ihe  ladonrriaers  to  anr* 
render  Aeir  right  of  ccMbatfti^  any  proof  iwhich  the  jMunoed 
na^t  brii^  f<«wasd  of  the  ship  being  Jmenom,  or  U>  nanow 
the  warranly  nnder  whiiA diey  had  QeAtraotod ?  iMmiotfiBd 
joch  clear  intentian  oa  the  face  of  the.meiponiadani.  It  xochos 
diat.donbis  had  jurisen  how  far  thene  is  a  warranty  of  properljr, 
idoeafiot  say  in  the  Bhip  or  the  goods ;  and  as  to  the  goods  there 
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180d.       was  not  any  warranty,)  and  what  is  to  be  understood  by  nda 

warranty^    It  is  declared,  that  in  eafse  of  capture  or  t^sm  k 

mn/otbm    Assured,  before  they  daim  for  a  loss^  must  produce  proof  of  tiie 

»•  fihip's  being  Atneritan  bottom ;  it  does  not  specify  any  partkibf 

•nd  Otbenu    )>roof,  bnt  of  coHrse  leaves  it  open  to  the  assured  to  bring  an; 

proof,  and  to  the  underwriters  to  meet  that  by  any  oontian 

proof.     Now  on  this  part  of  the  case,  suppose  notioe  of  tk 

capture  and  condemnation  had  reached  the  parties  attkemK 

time,  would  this  have  prevented  the  nnderwriterg making^ 

of  the  sentence  to  rebnt  proof  produced  by  the  assoied,  or  to 

preclude  such  proof  being  given  ?  WiUi  respect  to  the  gt)«ls 

the  memorandum  points  out  the  particular  proof,  w«.  tbebilw 

lading ;  but  no  such  specific  proof  is  pointed  out  as  applicant 

to  the  ship,  but  it  is  left  on  proof  generally,  whidi  M^ 

every  species  of  proof,  and  contrary  proof,  "  upon  whieh  ff 

shall  settle  by  granting  bills  at  four  months,"  that  »,  up^ 

satisfactory  proof.     Then  comes  the  latter  clause, ''  in  ^ 

dependence  that  the  insured  will  use  their  best  endeavom^ 

recover  the  property  as  for  account  of  the  shippers."  *"» 

may  be  said  to  infer  that  the  underwriters  looked  to  the  case  a 

a  capture  and  condemnation  as  the  event  on  which  they  vow 

pay,  leaving  it  to  the  assured  to  procure  a  reversal  of  tv 

sentence,  or  restitution  of  the  goods.     But  is  that  a  neoessai; 

inference  ?    The  terms  used  are  in  case  of  capture  or  s^ 

generally;  and  there  may  be  ca/ses  where  underwriters  ma;  b^ 

called  on  to  pay  as  for  a  loss  by  capture  or  seizure  where  tb^ 

may  be  no  condemnation,  as  a  capture   and   BubseqQOstT^ 

capture,  a  seizure  or  capture  by  pirates,  Sfc.  in  which,  b^ 

and  expence  might  be  necessary  to  procure  a  retnroof^ 

gobds.     It  seems  to  me  as  if  they  did  not  contemplate  the  catfi 

or  the  effect  of  the  sentence ;  suppose  this  agreement  hadb^ 

in  the  body  of  the  policy,  it  appears  to  me  that  this  dao^ 

does  not  necessarily  infer  an  intention  in  theunderwntersto 

stipulate  for  payment  of  the  loss  in  case  of  captare,  renoni^' 

ing  the  clear  right  vested  in  them  by  the  terms  of  the  pok^? 

of  using  a  sentence  of  condemnation  as  enemies'  propertji  ^ 

evidence  to  negative  the  averment  in  the  policy,  which  vtfi 

tenn  or  condition   of  their  subscription.     And  where  tbe' 

right  is  clear  on  the  original  contract,  and  the  law  as  app 

cable  to  it^  it  is  not  to  be  taken  away  by  doubtful  woids.  0" 

the  whole,  therefore,  I  humbly  submit  it  as  my  opinion  to  ^^ 

jLordships,  that  by  the  terms  of  this  policy  the  assnred  b^^ 
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wanra&ted  the  sUpCaiherine  to  be  American ,  if  this^t  be  falsified^  the 
contract  of  assaranoe  becomes  void ;  that  the  senteiice  of  a  Court 
of  Admiralty  abroad,  be^ig  a  ^otence  of  a  Court  of  exclusi?.e 
jurisdiction  proceeding  in  rem,  condemning  the  ship  as  enemies' 
property,  is  conclusive  evidence  to  falsify,  the  averment  in  the 
policy  of  her  being  American;  that  the  sentence  in  this  case  has 
condemned  as  enemies*  property,  and  therefore  has  falsified  the 
averment  in  the  policy ;  and  that  the  agreement  subscribed  at 
the  foot  of  the  policy  does  not  sufficiently  manifest  iin  intention 
in  the  underwriters  to  preclude  themselves  from  the  use.  of  any 
species  of -evidence  which  the  law  allows  to  falsify  the.warranty» 
or  otherwise  to  restrain  or  limit  the  legal  eBect  of  the  i^arrantj 
in  the  policy  in  case  of  capture  or  seizure. 

LawrbncbJT.  The  proof  of  the  ship  Catherine  being  an 
American  bottom,  upon  which  proof  the  underwriters  are  sup- 
posed by  the  question  to  have  given  bills  at  four  inonths,  is,  I 
apprehend,  to  be  taken,  as  proof,  without  the  conoealment  of 
any  fact  or  circumstance  which  existing  at  the  time  nMght  weigh 
in  the  judgment  of  the  underwriters  as  to  their  obligation  to  give 
those  bills,  and  under  such  circumstances  I  think  the  assured 
could  have  recovered  against  the  undeiiiwritersin  actions  brought 
upon  such  bills,  after  and  notwithstanding  such  sentence  of  con- 
demnation,  regard  being  had  to  th(B  legal  meaning  and  effect 
of  the  policy  and>  sentence,  and  of  the  agreement  of  the  20th  of 
AprU.  And  the  g^unds  of  my  opinion  are,  that  in  sych  casQ 
the  bills  would  have  been  given  without  any  fraud  practised 
upon  the  underwriters  to  induce  them  so  to  do.  They  would 
have  been  given  with  a  communication  of  every  existing  fact 
material  for  their  consideration,  with  a  knowledge  of  the  cap- 
ture, and  without  any  desire  to.delay  payment  till  a  decisioii  as 
to  its  legality ;  such  case  would  have  involved  no  ignorance  of 
fact ;  there  would  have  been  no  mistake  or  deceit ;  the  giving 
the  bill  would  have  been  the  voluntary  act  of  the  parties ;  the 
not  requiring  the  granting  them  to  be  delayed  until  a  decision 
as  to  the  legality  of  the  capture,  would  have  been  a  waver  of 
any  advantages  arising  from.wh^t  might  have  been  the  event  of 
such  determination.  In  my  opinion,  in  such  case  there  would 
have  been  a  good  consideratioii  for  the  bills;  viz.  the  premium 
received  by  the  uiiderwriters,  the  capture  of  the  vessel,  and  a 
fair  disclosure  of  all  circumstances  required  by  them  to  enable 
them  to  determine  whether  they  should  settle  the  loss  or  wait 

the 
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the  iSt^lit  of  the  proeeedhigs  a^AbM  tbe  lAfip,  and  if  Aen* 
^Mtd  have)  beeti  a  good  oortridctattion,  flie  cfttfiqtffciee  it,  that 
ike  MAfired  would  be  able  tf^  t^dtiote¥  dn  the  bUI#.  In  XmUt 
y.  Haif,  I  JEsp.  84.  wherd  one  paid  ttoney  to  svetd  a  distress, 
Lord  Ken^H  ketd/ tkftt  beiiig  n  Vdiiitftity  pttyment  k  ooald  not 
be  t^eoFvered  again;  and  id  ^Ibk  v.  Lumli^t^  2Emt,  469.  it 
Was  held,  tbat  if  d  party  pay  money  nMh  a  fall  kiiowledU?e  of  d 
the  facta  of  the  case,  he  tfhall  «ot  roeoter  H  badi  cm  aeeomtrf 
iia  igriohmee  o^  kw.  Bnt  as  the  eonalderstiotl  of  tte  qdo^on 
QpOn  this  narroiKT  gronnd  will  not,  at  I  appi^heftd,  attimer  the 
purposes  ftMr  which  your  LotdiihiiHr  direeted  dtir  6pkhn  to  be 
taken,  I  proceed  to  state  ii^hat  appears  to  me  to  be  the  law 
upon  those  other  points  arising  ont  of  the  qnevtiOi ;  tfrtC  Wb^ 
ttet  the  eicplanatory  agreethent  shuts  ont  the  effM  tf  tie  feo* 
ten^e  ef  eoddeninUtibn  ?  And  2dly»  WIM  is  IJM  effeet  of  hi 
ientence  ?  With  respect  to  the  OKplkn&tMry  agVMttent,  or  rt- 
tile#  explanatory  dedaration,  I  think  with  those  of  mybreAMt 
^ho  have  dready  deUTet^  their  opiniottfti  that  k  has  not  at  a» 
¥itined  ^  natrowed  the  sort  &efM>T,  irhich  it  is  in  gwtfal  cos- 
potent  to  Ae  assnr^d  to  adduce  tr  Mppoft  of  his  ehuA,  or  to  the 
underwriters  to  Use  hi  rei^istirig  it.  It  is  exttettely  f^o^^ 
that  neithef  of  the  parties  Understood  the  Subject  sufficiently  t« 
adtidri  €6  aM  ptoHride  fok*  ^  <iuestiottS  which  ofdiauiiy  tfisf 
tMA  &e  yariefy  of  events  to  v^hioh  such  a  voyage  is  tobject, 
MA  it  is  possible  that  i!Mi»  design  may  have  been  tis  settle  tiieir 
rights^  Urithout  regAid  tb  the  setrience  of  any  Cottit  ia^^ 
M|Mure.  fiut  this  does  ttbt  h  tHj  opinion  go  further  ten  ^ 
jecture.  And  I  Aink  if  by  UO  neai|s  ^teor  that  the  uaderfri- 
tm  hktended  by  thtir  de^lafatioii  lAiy  tAhag  kuok^  than  to  es^^ 
tn  the  assuH^  (whb  ^e^qtu  lo  hk^  beew  ktm  aequainfed  vithA^ 
eottilMctibn  put  upon  j^olMes)  the  mettnhig  and  eff»t  of  ^ 
IntrtrUknent,  i^ifhout  any  deiig*  of  tf taring  cr  varyit^  the  cir- 
emnbtoibes  Ucdonling  to  ^hich,  hf  the  foHnft  of  ^  f^^' 
they  w^eKe  ftabfe  for  the  l^ei  llMMred  agfiAftit.  But  if  this  '^ 
ClaMtioU  bus  subjected  A^  undfilihMter^r  t6  a  IdM  ulK^  circofl^ 
Mik^  aife^ent  fmtef  thoto  by  wUdh  bnly  tlwfy  dMd  b^  ^^ 
a4>tording  to  the  tterins  d(  the  p(^y,  it  must  M  UHh^  ftotn  the 
lm  by  ba]^re  being  the  only  One  Which  fil  iMMkl  by  thb^ 
blAMtion,  Cfr  fVdb  (he  mMe  in  wUdk  the  fosd  wlt^  to  be  settk^ 
<Mr  firoM  <h^  r^^<;e  Whiai  fUfe  Unde^^^riters  ph)f<^  td  pht^^  '^  ^ 
ehieatoni^  of  the  agtnits  of  Ae  assured  to  reenter  the  prope^J^ 
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foir  tb^  ^ccpo^t  of  the  shippers.    lI^i^  if\ete  beea  no  f  ^cb  agre^-       130^, 

meat  or  4eclaiatioD,  and  the  claims  of  the  assure^  h^  ^^     ' 

merely  on  tl\e  poliQj,  they  would  hav^  had  no  deipand  on  thf     a^^Othew 
U9der^ters  ^thout  b^ing  able  to  prove  the  sfiy^^  an  Jn^ricqj^  v. 

vl^f  ap4  it  would  ba?e  beep  competent  to  the  under^iter^  to  .  and  Qt^'nr 
C99tir(]iyert  the  proofs  c^d^uced  by  oon^ary  proofs,  and  amon^ 
oth^  procifs  by  the  ^entenpe  of  i\^  tribunal  of  ^ntz,  supponng 
it  to  be  i^^'nissible  in  evidence.  It  is  there  to  be  seen^  first^ 
whether  mentioning  the  case  of  c^ture  only^  and  not  tajfdng  90- 
tip^  of  i^QT  other  loss,  will  make  a  difference  ^s  to  the  proof;  and 
I  concc^ye  it  will  not.  For  it  seems  to  nie,  that  the  only  efii^t 
Qf  those  words,  giving  them  their  utmost  latitude,  is  to  narrow 
Iho  ijrcinmity  to  the  case  of  papture,  and  to  subject  the  under- 
^fi^er^  tp  every  loss  ei^p^pt  ^^^t  of  capture,  though  the  ship 
"Wf^.  ^0%  jB^ffffiican ;  bpt  if  a  lo^u;  were  claimed  in  cbns^pence 
of  cciptur^,  i|j|e,  n^ust  thpp  be  proved  to  b^  an  Annerican  bottom. 
The  only  possible  effect  they  can  havp  seems  to  me  to  narrow  th$ 
extent  of  thp  frarranty,  but  i|ot  tl^e  nature  of  tl^e  proofs:  there 
is  nothing  ii|  t^e  agreement  descriptive  of  thefo,  as  that  it  shal) 
bp  sufficient  to  prove  it  by  bill  of  salp,  register,  sea-letter,  or  other 
document.  Not)iing  |s  posited  out  e|s  the  proof  ?f^ich  will  be 
s^tisfactpry,  as  i^  the  p^se  wfth  the  tobficpo,  where  the  bpls  of 
ladipg  are  n^entjpfi^ ;  |)ut  ivhat  the  proofs  to  bp  produced  vf^j 
be  is  left  genpr^)y,  iirithout  ^qy  restriction  to  be  deterpitfied  in 
c§se  of  disputo^  by  the  n^les  9f  Jaw.  Thp  next  part  of  the  agree- 
mei^f  frogi  if  ^ch  it  may  be  argued  ifasi  the  loss  wtui  tp  be  paidi 
withoi^^  .rf  gf^rd  ^o  the  sentence,  }3  that  by  which  it  is  agreed,  that 
«PP»  P^fop^  heing  PFPdjif ped  pf  \]xp  ship  bepg  an  4meriqiri  bpt- 
tpjp,  ^d  BpoR  it3  being  sheifr^  Ijy  bjlls  of  ladipg  that  t^e  ^r 
b§cp.o  was  flapped  •?!  HendfTiQri  ff^i  po.,  that  tfep  pnAeryritpfjf 
would  settle  by  billf  pt  fpgf  monti^'  ^te.  p«J  this  4p^  Rof, 
I  .tbipk,  viary  f hp  oi))fg^pp  pf  f be  »pdervriter^.  Thp  %ce  of 
^^J  argument  deiiy/^  frpp^  tji^s  proy^/^on,  must,  1^  i^  ^ppefirs 
to  n?e,  rest  on  fhi|  ^s^umptipp,  t|iat  tlje  billjf  paight  ^  requ^ 
beforp  (ipntecicp,  and  thaJt  ^t  ppuJ4  neye^  be  t)^  intent  of  t^e  dh^t* 
ti^s  that  the  p^yfuc^iit  of  j^o^  bills  f^q^  ije  MpftM  by  «  fpu- 
t^ce  giv^  5^tpF  t^  Ifiiifi  yew  grsp)^.prthfttipgywpaid9^u|4 
he  refunded,  tp  effect  yjijph  ^t  pij^t  |^  n^ewvy  to  )i»yp  ffh 
co^r^e  to  persons  01^  the  ot^efr  si/ijle  of  t^e  AilaiUfc.  Jx^  9jf^jm 
to  this  argifwnt  I  tt^i^]^^  n^y  be  said,  that  t)ie  qf^P((%9  fe  1^ 
same  as  if  the  agreeme^jt  had  been  to  pay  in  pioney  upw  pj^ 
dyeing  prpof  that  the  Catherine  was  an  American  bpjttpm ;  a94  if 

the 
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1808.      the  tune  of  payment  is  to  weigh,  the  more  immediate  tliep»' 
ment  the  stronger  the  argument  arising  from  thence.  Ifi^ 


and  Othtra     ^STeement  had  been  to  pay  in  money,  it  would  have  left  oitleG 
Ik  in  that  respect  on  the  foot  of  the  policy,  or  woold  notbiTe 

■ud  OthmT   ^^^^^  *•*«  obligation  of  the  underwriters ;  and  had  the  mid 
proceeded  against  the  underwriters  before  the  sentasce  of  tie 
Prize  Court,  the  decision  of  which  might  affect  and  bealt^ 
rial  in  determining  the  rights  of  the  parties,  all  proeeediv$ 
would,  according  to  the  practice  of  our  courts,  have  beenstajci 
,    until  such  decision  had.  If,  in  that  case,  the  underwriters  cobU 
not  be  compelled  to  pay  the  money,  they  could  not,  in  this,  1)^ 
compelled  to  grant  the  bills.    The  obligation  to  pay,  ^f^ 
security  for  payment  at  a  future  time,  stands,  asitappeinto 
me,  exactly  on  the  same  foundation,  vtt.  the  assured  htisf^ 
to  produce  proofs  of  the  performance  of  that  conditioa,  vi>U 
rendered  the  underwriters  liable.    The  time  from  whidtk 
bills  would  have  to  run  would  be  the  producing  proof  of  the  .^ 
being  an  American  bottom,  and  the  production  of  the  speci&A 
bills  of  lading.  But  that  proof  must  be  allowed  to  be  exafflio^' 
it  must  be  competent  to  tfie  underwriters  to  object  to  the  proot« 
m>t  being  complete ;  and  if  time  should  be  necefl8aril7speflti> 
that  examination,  without  any  effect  which  could  contribateb' 
a  successful  resistance  of  their  payment,  and  if  the  proofs  p|i^ 
duced  were,   on  their  first  production,  complete  to  estairSsk 
everjr  fact  comprised  in  the  warranty,  their  date  most  i* 
back  to  the  production  of  that  proof  which  was  not  ircakorf 
by  examination ;  and  if  more  time  should  be  spent  ia  the  ex- 
amination than  the  time  mentioned   in   the  bill,  the  note' 
writers,  who  would  have  unsuccessfully  delayed  the  pajn*"^ 
must  make  a  compensation  in  damages  for  that  delay,  ]^^ 
they  would  if  the  loss  had  been  payable  in  money.   The6^ 
lacy  of  the  argument  deduced  from  this  part  of  the  agreeo®^ 
consists  in  considering  the  underwriters  liable  to  gnw*  ** 
bills  at  four  months,  under  circumstances  which,  if  thescfr 
tence  is  not  laid  aside,  might,  in  the  event,  lead  to  a  vxff^' 
tion  so  improbable,  as  that  it  should  be  in  the  conteinpW»D^^ 
the  parties  to  pay  large  sums  of  money,  and  afterwards  resfffi  ^ 
persons  in  America  to  recover  them  back.    But  if  by  b^»  ^ 
would  not  be  liable  in  an  action  for  not  granting  the  bflb  ^^ 
the  decision  of  the  Prize  Court,  the  difficulty  b  removed*  ** 
underwriters  would  not  have  the  inconvenience  of  resor&f  |^ 
Jmerica,  but  only  that  of  being  liable  to  interest  for  a  delaj  <» 
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payment.    The  kst  circiiinBtaDce  in  the  agreement  from  whence 
it  may  be  inferred  that  it  was  intended  to  shut  ont  any  effect  of 
the  sentence  of  a.Prize  Court,  b  the  dependence  which  the  an- 
derwriters  place  in  the  agents  of  the  assured  to  use  their  best 
endeayoors  to  recoTer  the  property,  as  for  account  of  the  ship- 
pers.    In  order  to  found  any  argument  on  this  circumstaace  to 
prove  that  the  underwriters  meant  to  pay  the  loss  without  any 
regard  to  the  sentence,  it  must  be  shewn  that  such  jprovision  as 
this  was  meant  to  be  applied  to  every  case  of  capture*  and 
among  them  to  the  case  which  has  happened  of  the  captured 
vessel  being  condemned  as  enemies'  property,  for  as  I  under- 
stand the  argument  it  is  this ;  the  underwriters  look  to  the  in- 
.sured  to  recover  the  property  in  case  it  be  condemned  as  ene^ 
mies'  property;  but  this  they  could  not  have  stipulated  for,  un- 
less they  had  meant  to  pay  the  loss  if  'the  ship  should  be  con- 
demned on  that  ground.    The  force  and  effect  of  this  argu- 
ment arises  from  a  supposed  inconsistency  in  such  provision  with 
the  underwriters  insisting  on  the  sentence  in  answer  to  the  de- 
mand of  the  assured.    But  the  argument  has  no  foundation  if 
the  endeavours  are  properly  to  be  referred  only  to  those  cases 
in  which  such  endeavours  might  be  exerted  for  the  benefit  of 
the  underwriters,  consistently  with  their  being  able  to  make  use 
of  such  sentence;  for  no  argument  can  be  drawn  to  prove  them 
liable  in  a  case  falling  within  the  condition  or  warranty  from  a 
provision  to  secure  to  them  a  benefit  in  cases  where,  by  the 
terms  of  the  policy,  they  would  be  liable  for  a  loss.     In  the  case 
of  capture  and  acquittal,  the  voyage  might  be  defeated,  and  the 
assured  be  entitled  to  abandon,  and  call  on  the  underwriters  as 
for  a  total  loss.    But  I  think  those  cases  suflSciently  account  for 
this  provision,  without  making  use  oCi  a  strained  inference  to 
render  the  underwriters  responsible  in  a  case  where,  by  the 
terms  of  the  policy,  they  are  not  liable ;  to  do  which,  this  de- 
pendence on  the  endeavours  of  the  assured  must  be  extended  to 
the  case  of  capture  and  condemnation  as  enemies'  property,  in- 
stead of  its  bcdng  applied  to  other  cases  to  which  it  may  be  re- 
ferred consistently  with  the  engagements  of  the  underwriters, 
construed  in  the  manner  in  which  they  are  usually  understood. 
The  dependence  of  the  underwriters  on  Henderson  and  Riddell 
to  use  their  endeavours  to  recover  the  property,  as  for  account 
of  the  shippers,  is  in  effect  nothing  more  than  a  dependence 
that  they  will  endeavour,  in  case  of  seizure  or  capture,  to  get 
back  the  tobacco  on  account  of  the  persons  who  shipped  it,  by 
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]£M9»      vkiieb  the  •laUa  on  the  noderwrituB  ^^oqld  be  tHiwinjiitfrf  a 
Ifcpfle  eiM8  wiMwe  9  olqiiii  oonld  be  made.    Bat  tlie  ^fffi0naaBn 

iS^oSm     cQqld  onlj  have  visked  for  suoi^  ende^TOwn  in  cwfes  ^lia«  «» 
v«         iMMfit  wgbt  se^olt  ta  tbam  firooi  tboie  eode^iipiirs^  i^liich  codu 

ii4o3!^  Q«Igr  be  bj  kwening  the  low.  in  case*  wh^e  tb«;  wodJ  k 
linhb;  wd  if  we  bok»  i^t  tiie  foUc;  to  didcover  Hfom^c^^es,  tb: 
of  bPftJJ^  oeptaxe  mid  copdemwation  is  Mt  one,  and  if  ve  rek 
t»  the  wtaeodent  part  of  the  eicyiawtory  deolamtion,  Aoe  i: 
oatkipf  •  lov  the  reaMma  I  h^ve  9ubmitted  to  jqux  Laid$hipk 
from  whiUA^  it  can  be  collected  that  the  underwritea  n^eant  t. 
extend  their  re^onnbiUtj  beyond  the  tenw  of  the  polie;.  T':^ 
n^aJnii^  point  to  b^  considered  is  th^  legal  effect  of  the  set- 
teMO  of  th^Tfihwwd  of  Commerce  of  the^oantv^a  of  Nonis.  A' 
to  whioht  after  tho  continued  practice  which  has  taken  pbo^ 
fcea»  the  enrUest  |iftriod>  in  which,  in  actjons  on  policies  d^  ie- 
swaeeefe  ^nestiene  have  arisen  on  warmqtiesi  to  ndnut  s&u 
senteneea  in  eyidencoi  not  only  as  eon<dn8i?e  f n  rfni^  hat  abt 
as  eonetnsire  of  the  9^eral  matters  they  pifrport  tp  4ecide  c 
rectly.  I  aiiMrehond  it  is  now  too  late  to  examine  the  pnctb 
of  admittiRg  tbcan  to  the  extent  to  wbiph  th^J  Imve  beeo  t^ 
ceived,  snppooiBg  that  practice  might,  upon  the  aryqment.  ha-«^ 
appeared  to  have  been  dpubtfnl  at  first*  On  the  nnthoritj  at 
those  decisiona  men  have  acted  for  a  long  series  of  yean,  aoi 
entered  into  contraiQts  of  aMuranoe  in  this  country  with  a  peifec: 
knowledge  of  snob  decisions*  and  in  expectafton  of  the  c^n^tioca 
arising  out  of  jmch  contracts,  to  which  such  decisions  are  appti- 
cable,  being  mled  by  them ;  and  thongh  it  might  have  heesx  a: 
first  mnch  better,  in  the  interpretation  of  policies  of  assuraao?. 
to  have  given  them  a  much  narrower  constnictiou,  and  not  u 
have  hekl  warrantiea  t^  the  extent  to  which  they  have  betd 
carried,  to  be  inferred  from  such  words  as  are  used  in  this  po- 
licy, or  from  similar  expressions  of  great  generality  ^  yet  such 
expressions  having,  by  a  variety  of  decisions  as  to  their  effect, 
acquired  a  defined  and  known  sense  nod  meaning*  accordio;  tv 
that  sense  and  meaning  they  must  now  be  understood ;  and  after 
the  many  cases  in  which,  in  contradiction  of  a  warranty  of  neti- 
traliiy,  sentences  of  Courts  of  Prize  have  been  received  ia  evh 
dance,  a  warranty  of  neutrality  must,  I  conceive,  now  beunder- 
stood  as  containii^;  in  itself,  amongst  other  things,  a  stipuUtioD 
that  the  contract  of  assurance  shall  be  void  if  the  subjectrmatti^ 
warranted  neutral  be  condemned  as  enemies*  property ;  and  li' 
a  warranty  of  neutrality  contains  this  stipulation,  the  senteoeeot 
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u  court  af  ccwipetevt  juiifldictioii  eondemning  a  sliip  on  aoeooOt 
6f  its  want  of  nmtroilj,  k  the  pfopei  evideB09,  aoeeMng  to 
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efetj  piinoiple  and  rule  of  our  lfi1r»  to- determine  that  fact.    Ib     ^^  otkcn 


iMeiviofr  such  sentenoet  in  cividence,  t^  Courts  of  Westmmter^  ,,  •• 
Hmll  hsefe  not  in  aiij  instaiice  of  whick  I  am  aware  ever  taken  ^^  oibwc 
upon  theteielves  to  review  or  consider  the  proprietj  of  the  de- 
feniiinatioBs  of  any  Courf  of  PHsse ;  bnt»  on  the  contraryp.  bare 
expressly  renounced  any  such  onthoiity.  Where  the  sentence 
ins  expressly  condemned  a  vessel  as  enemies'  property^  they  have 
held  themselres  bonnd  by  such  determination  ;  and  they  have 
never  looked  at  any  other  part  of  the  proceedings  than  the  senr 
tence^  or  examined  the  rea^n  of  it  but  with  a  view  of  discover- 
ing the  ground  of  such  determinations  in  cases  where  that 
gfound  was  not  distinctly  marked  and  pointed  out  by  the  sen- 
tenser;  and  in  doing  this,  I  conceive  that  any  circumstance  to 
be  found  in  the  proceedings,  or  adduced  in  evidence,  from  whence 
the  sentence  may  be  inferred  with  sufficient  certainty  to  have 
proceeded  upon  grounds  incottsistent  with  the  warranty,  would 
HudLe  such  sentence  conclusive  against  the  warranty.  If  it  ap- 
peared that  the  proceedings  were  in  a  Court  which  had  no  ju- 
risdictfen  bat  in  cases  of  hostile  capture,  and  a  sentence  of  such 
Court,  condemning  a  ship  as  pruse,  were  produced  in  evidence, 
that  wonld,  as  I  conceive,  be  conclusive  in  our  courts  against  a 
warranty  of  neutrality^  whatever  might  be  the  grounds  or  rea- 
sons for  such  sentence ;  because  it  could  not  be  taken  that  a 
Court  so  constituted  could  condemn  upon  any  other  ground, 
however  erroneously  they  might  act.  But  the  litle  or  descrip- 
tion of  a  Court  does  not  often  point  out  the  extent  of  its  juris- 
diction. In  the  case  now  under  consideration,  the  Court  is 
criled  the  Tribunal  of  Commerce  of  the  canton  of  Nauiz ;  a 
title  from  whence  it  may  be  inferred  that  they  had  a  jurisdiction 
much  beyond  questions  of  prize,  which  do  not  seem  naturally 
to  belong  to  a  judicature  of  that  description.  Questions  between 
merchants,  tfnd  questions  of  revenue,  seem  more  likely  to  be  the 
object  of  its  jniisdiotion,  than  questions  of  hostile  capture.  But 
even  if  the  Court  had  been  described  as  a  Court  of  Admiralty, 
I  do  not  know  how  our  Courts  could  infer  from  thence  that  its 
jurisdk^tion  was  solely  that  of  hostile  capture,  for  in  our  own 
oonatry  the  Court  which  has  the  sole  jurisdiction  of  prize,  fmd 
a  Court  of  a  very  different  jurisdiction  are  indifferently  called, 
though  not  correctly,  by  that  name.  In  order,  therefore,  for  our 
municipal  courts  to  judge  of  the  grounds  upon  which  a  foreign 

Court 


£96 
1808. 

LOTBIAW 

MidOtbm 

Vft 
HBIfOElltOK 

■adOthcn. 


CASES  IN  TRINITY  TERM 

Court  condemns  a  ship  from  the  constitntion  of  tlie 
jurisdiction  of  that  Court  must  appear  either  from  the  t- 
the  proceedings,  or  be  proved  by  evidence ;  if  Deitllc^el^ 
things  happen,  other  media  must  be  resorted  to  to  &^ 
the  foundation  and  ground  of  its  determination,  iftkc^ 
not  distinctly  appear.    In  the  coarse  of  the  argumeot  n  r 
Lordships'  bar,  it  was  not  denied  by  Mr.  Attornej-Geiwalii 
the  proceedings  of  a  Court  might  be  looked  into  to  see  vte 
a  condemnation  of  a  captured  vessel  proceeded  upon  Ike  ^"^ 
of  the  breach  of  some  revenue  law,  as  smuggling ;  «^  ^^ 
municipal  Courts  may  look  into  the  sentence  iotee^^ 
the  breach  of  a  revenue  law  be  the  ground  of  condo^ 
they,  by  a  parity  of  reasoning,  may  look  into  the  pw«^ 
to  discover,  as  far  as  they  may  be  able,  whether  the  cobs 
nation  was  on  any  ground  not  inconsistent  witfc  ii^^  ^ 
of  neutraUty ;  for  the  admissibility  of  a  sentence  of  cond^ 
tiori  in  evidence  can  only  be  contended  for  upon  the  sa^ 
tion  that  it  contradicts  the  truth  of  the  warranty,  ^' 
only  be  when  the  ship  is  condemned,  for  some  caiw 
sistent  with  that  warranty.    The  municipal  courts  of  tto  ^^ 
try,  in  examining  whether  or  no  foreign  courts  tore  in 
sentences  of  condemnation  proceeded  according  ^,^ 
nations,  have  never  so  done  with  a  view  of  ^^^"^^      ^ 
ferent  manner  where   such   determination  has  "®*      ^. 
sistent  with  those  laws,  than  they  would  have  ^^^^\^ 
opinion  such  determination  had  bad  those  laws  for  ite  W^ 
for  however  repugnant  to  their  sense  and  reason  ^"^/^"  ^^ 
have  been,  the  municipal  courts  of  this   country        \ 
felt  themselves  bound  by  such  sentences,  whenever  ^^^ 
discover  the  point  they  expressly  meant  to  ded^P*        ,^^ 
has  not,  as  Ihey  have  thought,  been  distinctly  stated»  ^  ^^ 
examining  the  reason  of  the  sentence,  they  have  ^^^^^ 
condemned  on  grounds  inconsistent  with  the  w^  ^      ^ 
they  have  been  led   to   conclude  that  the  ^^^^^^  ^ 
been  for  some  other  cause  than  that  of  enemies  '^^^gs, 
to  refer  it  to  other  grounds  to  be  collected  from  ^^^^^ 
inasmuch  as  a  condemnation  as  hostile  prize,  accordiDf  ^^ 
understanding  of  the  subject,  ought  and  ^^"^^f^}^^^ 
ceed  on  the  footof  those  laws ;  and  though  in  their  «^^^^ 
upon  those  occasions  they  may  have  drawn  wrong  ^ 


the  principle  upon  which  they  have  acted  can  hariv       jjg 
verted,  which  has  been  simply  that  of  discovering^"^      ^ 
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the  wftrranty  was  or  was  Dot  contradicted  by  the  sentence  of 
condemnation.  •  Until  that  is  ascertained,  it  is  impossible  to 
say  whether  any  sentence  offered  in  evidence  can  have  any  and 
what  relation  or  bearing  on  the  question  in  judicature.    The 
case  of  Btmardi  v.  Moiteux  is  the  original  authority  upon 
which  aH  the  other  cases  upon  this  subject  have  been  founded. 
In  that  case  the  determination  of  a   Court  of  Admiralty  in 
France  was  held  not  conclusive  against  a  warranty  of  neutrality. 
And  there  Lord  Mansfield  stated  the  difficulty  to  be,  the  not 
being  able  to  collect  the  ground  on  which  the  French  Court  of 
Admiralty  went,  whether  that  of  enemies'  property  or  that  of 
the  papers  being  thrown  overboard  contrary  to  an  arr6t  of  that 
counti^;  and  thinking  that  enough  did  not  appear  on  the  sen- 
tence to  ascertain  precisely  upon  what  it  was  founded,  and  that 
the  French  Admiralty  might  have  proceeded  on  the  ground  of 
the  papers  being  thrown  overboard,  determined  in  favour  of 
the  Plaintiff  on  the  ambiguity  of  the  sentence.     In  that  case 
Lord  Mansfield  was  desirous  of  the  parties  agreeing  that  the 
proces  verbal  should  be  made  a  fmrt  of  the  case,  because  by  re- 
ferring to  it  the  ambigpuity  of  the  sentence  would  be  explained, 
as  it  set  forth  the  ground  of  taking  the  ship  to  be  an  arrU  of 
July  in  the  year  1778 ;  and  in  the  case  of  Salloucci  v.  Woodmass^ 
Park;  862.,  Lord  Mansfield  laid  it  down  as  a  general  rule  as 
to  such  sentences,  that  where  no  other  cause  appears,  it  must 
be  presumed  from  the  condemnation  that  it  proceeded  on  the 
ground  of  property  belonging  to  an  enemy ;  and  distinguished 
that  case  fromi  Bemardi  v.  Motteux^  as  there  a  particular  ground 
of  confiscation  appeared  on  the  face  of  the  sentence ;  and  that 
it  did  not  appear  to  be  on  the  ground  of  enemies'  property. 
That.ihese  decisions  have  had  great  weight  in  the  courts  of 
common  law  will  not  be  wondered  at,  if  it  be  recollected  that 
they  had  they  authority  of  Lord  Mansfield,  whose  mind  when  he 
filled  the  office  of  Solicitor  Oenerd  had  been  particularly  turned 
io  the  consideration  of  questions  of  prize,  and  who,  according 
to  the  account  of  Sir  William  Blacksione,{Comm.  vol.  8.  p.  70.) 
attended  and  conducted  all  the  decisions  of  the  Cockpit  during 
the  whole  of  the  war,  which  began  in  the  year  17S6,  and  whose 
masterly  acquaintance  with  the  law  of  nations  was  known  and 
revered  by  every  state  of  Europe*    Subsequent  to  the  decisions 
I  have  mentioned,  the  cades  o(  Geyerr.jlguilar,  Christie  v.  Se- 
Cretan,  Pollard  v.  Bell,  Bird  v.  Jppleton,  and  Price  r.  Bell,  have 
been  decided,  in  which  the  Court  has  acted  on  the  principles 
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IMS.      ?iflid4owtiin  theHCiseglliaveAeiitioaed;  mmd  Aoiigli 
cf  these  oases  ^xianeaiioii»ffMiy  bare  jieen  nMd,  fitem 


iSkoikim    SMybaw  been  supposed  ^hat  tbe  Court  .kas  cjiatjuguiihul  W 
9.         'tireen  «4vu»s»  vkese  the  liMretga  seiitenea  Jna  4isfjastly  asJ  s 

^MiA  OtZnT  ^Q>^%  fbuiidad  their  oond«iiiiatiaii  at  a  oaptace  <a  its  bar 
^MflMes*  |Nroperly»  and  those  where  it  only  mta  U>  be  eoBa^ 
from  other  parts  of  the  prooeedi^gs,  that  sack  iraa  4^^^ 
of  decismi^  andtiMit  ia  sadi  latter  ease4he  Court  did -ait  Ur 
atself  boimd  unless  it  appvoted  of  the  Masons ;  jpet  litBmtt 
■the  eases  are  atteoded  to,  and  that  whish  has  b^eai  said  kj  i^ 
difoent  Judges  is^eomtnied  i^ih  refereace  to  tbB  pouits  k  t» 
«aees  than  before  them,  aotwkhstandkig  some  gpniMwality  «f  «t 
pressftSDy  it  wiU  not  be  found  that  the^  had  any  suck  diitisrAi 
4a  their  ndads ;  and  if  the  opinioiifi  of  all  the  Judges  is  dfeos 
«ases4s  atteoded  to,  it  will  not  appear  that  the  Gout  adcjse^ 
any  such  distmotion.  Having  said  thus  maeh  as  to  the  pnt- 
^oiples  i|poB  which  the  eases  have  been  decided,  in  whwh  q» 
'tions  have  arisen  on  the  effiMTt  of  sentenees  of  foceigii  Caoiifr^ 
.which  ships  have  .heed  oondanned,  it  onlyrmmaina  ^fy^^summ 
the  sentence  ia  Ibis  case  in  inrder  to  see  whather  it  faas^aot  |so- 
-fessedto  coadeam  the  ship  Catherine's  enendes'. property ;  mt 
if  thatis  not  distinctly  stated  to  bethe  grennd  of  the4aoiideBsa- 
tiott,  whether  that  caunet  be  eollected  from  other  ports  sf  tk 
jproceediags.  And  upon  this  point  my  opinion  is,  that  tha  O 
ihirine  was  oeademned  by  the  Tribunal  of  Coounevue  at  A«st: 
Car  being  the  property  of  the  eaenues  of  the  FremcA  BepnUk. 
That  Court,  after  haviug  laid  out  <if  their  considecafions  vsiioa^ 
mattery,  which  in  their  judgment  <ragbt  oot  to  weigh,  aid  stita^ 
other  thingsas  thereasous  <^  th«r  detennination,  the  lastof  ufckk 
is,  **  that  considering  every  .ship  dedar^ed  enemy  aadgoed  piae 
caities  with  it  the  confiscation  of  her  cargo  ;*'  proceeds  to  decbre 
the sUp  lawful priae;  a&dasa«oasequeAceadjudgasthe cargo tc 
bekwfdipria&e;  thatis,  with  reforence  to  tbekst  reaaonitjudpi 
-the  cargo  priae,  because  the  slup  had  been  deelaved  an  eaen;; 
and  then  the  sentence  ooodndes  with  rsipect  both  to  the  siiip 
and  cargo,  that  the  whole,  from  what  that  court  has  been  picssed 
to  euBsider  as  an  irr^fularity  in  the  captain's  papacs,  is  to  be 
deemed,  that  is,  thought  or  judged  to  belong  ta  the  armies  o}* 
the  French  Republic;  which  terms,  to  my  mind,  most  explicitiT 
and  distinctly  mark  the  ground  of  condemnation  to  be  tlist  oi' 
enemies'  property.  This  being  so  declared,  any  examinatioD  of 
the  other  parts  of  the  proceedings,  or  the  reasons  of  Aeseiiteoce, 
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^Atin&i  be  gone  into  tedoitiya^.to^beptiiiaifilefiof  thevsveMl 

Aefentnniifiona'ki  oareonrts,  which  >have  never  examiliad'them 

bat  wkc^  Aey  hare  been  unable  from  Aeallibiguity  df  itto  ed^ 

jncKeating^'imrt  of  tihe  iimitenoe  to  ooUeot  the  |;roitad  on  which 

it   has  been  founded.  '  Fer  ^tteso  T«aaon8»  yaspon  -dife  iioitlts  4o 

^^wUoh  I  hsre  odnoeived  Your  ^borddhipsinight  expefeit:lne  to 

-advert,  my  ojpiiiioiBis,  Ant  the  eocplaaatory  ngpreementier  'd»- 

olaration  dees  not  shot  out  the  effeot  of  the  sentence  of  ttao^ 

4immiBtion  of  the  Aip  Cntherine\  and  thnt  the  effect  kif  .4nt 

sentence  is  'conclnsive  in  fiiTOur  of  the  uadentriters,  tkat^be 

^pratmntyin  the  p^Iiby  had  not  been  coiUptted  ^th« 

'RooKk  J.    The  qbestinn  proposed  by  YoiiriiLDtdriiiprsBp- 
poees'tbat'tiie  insmed  bave  acted  with  perfect  good  faath;  that 
the  ship  wns  tmly  wa^dhmerican^  and  bad  die  nsnal  doemiieotii 
on  board.    At  the  -time  of  the  ilislininde  we  must  jfteiume  fiiat 
tbe  insured  meant  honestly,  and  that  they  believed  .that  'they 
could  proeui^Q  all  the  proper  documents  to  prove  tbednp  to 
l>e  American,    In  the  poHcy  the  Go^Aertae  is  called  an  AmirieaH 
ship.    An  fiiqgreement  is  afterwards  Altered  into  and  'signed  by 
the  underwriters  to  explain  wbat  they  understood  by  thetenns 
of  the  poKcy  dalling  her  an  jtfmerJMii'ship.  It  is  Ae  a^preenent 
t)f  the  uildeiwriters:  it  has  their  signatnue,  and'lmlst  be  con- 
sidered ns  expressed  in  their  language,  and  consequently  if  the 
expression  is  in  any  respect  equivocal  the  constmction  ought 
to  be  made  favourably  for  tiie  assured  rather  dian  lor  the  an** 
derwriters.    When  this  agreement  wus  made,  I  must  presuDie 
*  (for  I  presume  that  they  have  the  common  understwuding  of 
mercantile  men)  that  tiie  parties  were,  aware,  that  in  ease :of 
loss  by  other  perHs  than  by  capture  dr  seizure,  proof  that  the 
ship  was  properly  documented  according  to  vail  timt  was  Jcncwn 
in  Ani^Hca,  at  the  lime  when  tbe  riiip  sailed,  to  have  beenve- 
quired  by  France  for  that  purpose,  would  be  sufficient  to  entitle 
the  insured  to  recover  in  our  cctarts.    They  makeiio  provision 
for  losses  by  these  means.    They  provide  only  for  the  events  :of 
captare  or  seisure.    And  in  what  terms  doNthey  provide  ?  ^hey 
do  not  say,  in  case  of  capture  and  condemnation  we  will  not 
indemnify,  for  we  shall  consider  a  sentence  of  condemnation  as 
conclusive  to  shew  she  is  not  American,    This  would  have  put 
an  end  to  all  doubt.    But  knowing  she  was  liable  to  seizure  or 
captare  they  declare,  that  in  case  of  capture  or  seizure  the 
assured  before  they  claim  for  a  loss  must  produce  proofs  of  the 
ship  being  an  American  bottom,  and  by  bills  of  lading  shew 
the  tobacco  to  have  been  shipped  upon  account  and  risk  of 
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l80d.      Ifeflsn.  Hendehon,  Ferguson,  and  Gibson,   upon  'wiisk  ^ 
'      tmderwritere  agree  to  settle  by  gnmtiiig  their  bflls  at  &r 

«n?OtiM»     months*  date  for  the  amount  of  their  snhsciiptioiis,  dedactz: 
V.  the  stipulated  premium^  in  full  dependence  that  the  inmred  vi 

^ad  OtbenT   ^>^  ^®"^  ^^^^  endeaTOurs  to  recover  the  property,  as  for  s 
eount  of  the  shippers.    The  agreement  is  made  vith  aa  ex|x» 
Tiew  to  seizure  or  capture,  and  to  these  events  only :  it  re^s^- 
such  seizure  or  capture  as  may  afford  an  opportnmty  ts  'i* 
insured  to  endeavour  to  recover  the  property;  and  it  soppoft) 
it  possible  that  these  endeavours  may  be  unsaccessfnl ;  asd  u 
provision  is  made  that  the  underwriters  shall  be  excused,  or  tk 
the  assured  shall  refund  in  case  these  endeavours  shall  not^ 
cure  a  recovery  of  the  property.    It  declares,  however,  tkni^ 
the  brokers  produce  proofs  of  the  ship's  being  an  Jimenm 
bottom,  and  shew  by  bills  of  lading  that  the  tobacco  was  sUf^ 
on  account  and  risk  of  the  assured,  that  then  the  nnderwriten 
will  settle.  The  mode  of  settlement  is»  I  think,  immaterial ;  "wht- 
ther  by  actual  payment  of  money»  or  by  granting  btlls  at  (i^ 
months'  date.    The  foundation  of  the  claim  of  indemnity  by 
the  assured  is  the  same,  viz,  that  there  has  been  a  <^tore  cc 
seizure,  and  that  proof  has  been  produced  that  the  8liq>  is  a: 
utmerican  bottom.    The  whole  doubt,  then,  arises  on  the  oi»> 
truction  of  the  word  proof.    Did  the  parties  mean  such  pioat 
as  is  satisfactory  between  man  and  man  ?  such  as  was  known,  at 
the  time  the  shiprsailed,  to  have  been  required  by  France  to  shef 
her  to  be  an  American  bottom?  or  did  they  mean  such  proof  as, 
though  technically  conclusive  in  the  British  courts  to  shew  her  t& 
have  been  condemned  as  enemies'  property,  yet  is  in  reality  coe- 
trary  to  truth  and  justice?     They  clearly  have  in  th^  contaB- 
plation  a  case  of  capture  or  seizure,  in  consequence  of  which  Ae 
assured  may  use  their  best  endeavours  to  recover  the  fnopertj, 
and  yet  be  unsuccessful.    Now  I  cannot  form  to  mysdf  a  esse 
of  seizure  or  capture  in  which  the  assured  shall  use  thdr  best 
endeavours  to  recover  back  the  property,  and  be  unsuccessful, 
except  a  case  of  condemnation.  For  if  the  ship  should  be  srized 
and  released,  or  taken  and  re-taken,  the  endeavours  of  the  as- 
sured (if  they  used  any)  would  be  successful,  and  the  indemnitj 
would  be  of  little  importance ;  but  if  the  ship  should  be  seiseJ 
and  condemned,  notwithstanding  the  endeavours  of  the  assured, 
the  assured  would  be  entitled  to  recover  as  for  a  total  loss.    Mt 
opinion,  therefore,  is,  that  the  agreement  provides  for  the  case  cf 
capture  and  condemnation,  relying  on  the  good  faith  of  the  assuml 
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that  they  will  honestly  use  their  best  endeayours  to  recover  the 
property.  If  so,  I  can  never  assent  to  set  up  the  sentenceof 
coodenf  nation  in  bar  of  a  performance  of  the  agreement  That 
wonld  be  to  allow  an  exception  ejuidem  rei  ciqum  petitur  di$»olutio : 
it  wonld  be  to  pervert  the  agreement  firom  what  I  conceive  to  be 
the  true  sense  of  it;  and  to  break  through  an  established  maxim 
of  our  law.  The  construction  I  put  on  the  word  **  proof"  is 
such  proof  as  is  satisfactory  between  man  and  man  without  re- 
gard to  the  event  of  condemnation ;  such  proof  as  must  have  been 
produced  in  case  the  ship  had  been  lost  by  fire  or  perils  of  the 
sea ;  in  short,  such  proof  as  by  the  terms  of  the  question  pro- 
posed by  your  Lordships  is  admitted  to  have  been  produced  by 
the  parties  in  this  cause.  Having  regard  therefore  to  the  agree- 
ment of  the  20th  April  1797,  I  am  of  opinion,  that  if  bills  had 
.been  given  by  the  underwriters  and  had  remained  in  the  hands 
of  the  assured  after  the  sentence  of  condemnation,  the  assured 
could  have  recovered  against  the  underwriters  in  actions  brought 
on  such  bills,  after  and  notwithstanding  such  sentence  of  condem' 
nation.  But  if  I  should  be  thought  wrong  in  the  constmctiois 
I  put  on  the  agreement,  and  if  Your  Lordships  should  be  of  opi- 
nion that  the  proofs  required  by  the  parties  are  strict  technically 
legal  proofs,  in  which  the  sentence  of  condemnation  is  to  be  in- 
cluded, then  I  am  opinion,  upon  the  authority  of  the  several 
adjudged  cases  from  Cornelius  v.  Hughes,  in  the  time  of  Charles 
the  2d,  to  the  present  time,  and  particularly  the  last  case  of  Ge^er 
V.  Jguilar,  (which  I  think  to  have  been  decided  on  thesoundest 
principles  of  policy,)  that  the  soitence  of  condemnation  once  ad- 
mitted in  evidence  is  conclusive  to  shew  that  the  ship  was  pro 
hoc  vice  enemies'  property,  and  consequently  not  a  neutral  Ame^ 
rican,  as  by  the  warranty  the  assured  undertook  she  should  be. 

Thompson,  B.  The  description  of  the  ship  Catherine  in  the 
policy  as  an  American  ship,  is  equivalent  to  an  express  warranty 
that  she  was  Amerieaut  and  the  assured  therefore  are  bound  to 
shew  that  the  ship  really  did  sustain  the  character  of  an  American 
in  every  respect,  and  as  such  was  entitled  to  the  privileges  of 
neutrality  before  they  can  recover  against  the  underwriters. 
Possibly  the  explanatory  agreement  was  occasioned  by  a  doubt 
whether  under  the  warranty  the  tobacco  must  not  be  proved  to 
be  the  property  of  Henderson  and  Co. ;  or  possibly  by  a  doubt 
whether  the  warranty  was  not  confined  to  the  ship.  At  any  rate, 
I  do  not  think  that  it  was  the  intention  of  the  underwriters  to 
preclude  any  species  of  proof  either  on  their  own  part  or  on  the 
VOL.  III.  M  M  part 
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part  of  tbe  assured.  Indeed  it  isobservable,  that  no  predseoo^ 
of  proof  is  pointed  ont  with  respect  to  the  property  of  the  sIb^ 
though  the  evidence  of  tbe  property  in  the  tobacco  is  admtted 
to  be  drawn  from  the  bills  of  lading.  It  does  not  appear  to  v 
that  the  reliance  placed  by  the  nnderwnters  on  the  endesToiB 
of  the  assured  to  recover  tbe  property  as  for  account  of  tbe  skip- 
pers, imports  anything  more  tban  the  common,  claw  to  tk 
same  effect  introduced  into  every  policy  of  assnniBoe:  cobs^ 
quently  it  affords  no  satisfactory  inference  as  to  themeaiuBg^^ 
tfie  explanatory  agreement.  Now  unless  it  could  be  made  ckaiif 
to  appear  that  the  underwriters  had  it  in  contemphtioD  to  re- 
nounce the  advantage  to  be  derived  to  themselves  6om  soy  sp^ 
cies  of  proof  whatsoever^  and  more  particularly  from  thatspec^ 
of  proof  which  is  coAelusive  in  their  favour,  I  think  they  oi^^ 
not  to  be  deprived  of  the  use  of  the  sentence  of  condeBmatvo 
of  which  they  wish  to  avail  themselves.  With  respect  to  tbe  ef- 
fect of  the  sentence  of  condemnation^  if  the  underwriten  v^^ 
fiberty  to  avail  themselves  of  it,  it  appears  to  me  that  there  is  iit' 
tie  difficulty.  It  is  now  cleariy  established,  that  where  tbfleii 
a  warranty  of  tfeutral  property,  and  a  condemnation  of  tbepr^* 
perty  insured  takes  place  in  a  court  of  competent  jurisdidioB'^ 
enemies'  property,  that  such  condemnation  is  conciliate  igii>^ 
the  warranty  of  neutrality  in  our  courts.  The  cases  in  vl^ 
foreign  sentences  have  been  held  not  to  be  conclusive  agaiostt^ 
warranties  of  neutrality,  have  been  cases  whore  the  ((^ 
Courts  have  clearly  proceeded  in  their  condemnation  on  ti^ 
ground  of  some  contratention  of  their  own  arbitrary  rules,  09 
in  which  the  terms  of  the  sentences  have  not  contradicteii^ 
warranty  of  neutrality.  The  French  sentence  by  wbicb  t^ 
CaiherinewsiB  condemned,  expressly  decides  that  she  was  netB^ 
tral  property.  This  case!  therefore  appears  to  me  to  &U  p^^ 
within  the  case  of  Geyet  v.  Agitilar,  7  T.  R.  681.  A  doabt  te 
been  intimated  whether  if  the  underwriters  had  actually  p^^ 
their  bills  before  the  arrival  of  the  sentence  of  condemBatK^ 
they  woidd  have  been  liable  to  pay  those  bills  after  the  am^" 
of  the  sentence.  Supposing  the  bills  not  to  have  pasa^  ^ 
other  hands,  it  appears  to  me  that  the  underwriters  wooM^^ 
have  been  liable  to  the  assured  upon  those  bills  after  thearri^ 
of  the  sentence,  for  the  bills  would  have  been  given  under ai»^ 
iSke  of  facts  falsified  by  the  sentence,  and  consequently  ^^ 
have  been  without  consideration. 
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Gross  J.  In  answer  to  the  question  pat  by  your  Lordships, 
Whether,  under  the  circumstances  stated  in  the  question,  regard 
being  had  to  the  legal  meaning  and  effect  of  the  said  policy, 
sentence,  and  agreement  of  the  20th  jipril  1797,  the  assured 
eouM  have  recoTered  against  the  underwriters  in  actions  brought 
upon  the  said  bills  ?  My  humble  opinion  is,  that  they  might  have 
so  recoyered.  That  opinion  is  founded  upon  the  nature  and 
legal  effect  of  the  transactions  that  have  passed  between  the 
parties ;  and  particularly  the  intent  of  those  parties  apparent 
upon  the  face  of  the  agreement.  The  transactions  previous  to 
and  material  to  the  consideration  of  the  agreement  are,  that  in 
March  1797  the  Respondents,  merchants  in  Glasgow,  agents  and 
attornies  of  Messrs.  Henderson  and  Co.,  merchants  and  partners 
ii^the  state  of  Firginia,  gave  an  order  to  Messrs.  Murdoch  and 
M*Kenzie,  of  Glasgow,  to  make  insurance  for  Messrs.  Henderson 
and  Co.,  citizens  of  the  United  States  of  America,  on  tobacco 
shipped  on  an  American  vessel  called  the  Catherine.  A  policy 
was  effected,  on  the  8th  March  1797,  upon  the  goods  and  mer- 
chandizes of  and  in  the  good  ship  or  vessel  called  the  Catherine, 
an  American  vessel^  against  the  adventures  and  perils  of  the 
.  seas,  and  against  men  of  war,  enemies,  pirates,  takings  at  sea» 
arrests,  and  detentions  of  all  kings,  princes,  and  pieople.  The 
▼oyage  insured  was  from  the  Potomack  and  Tatuxent  rivers  to 
Helvoetsluys,  from  thence  to  Rotterdam  or  a  port  to  the  north-* 
ward.  Before,  the  effecting  this  policy  the  ship  sailed  with  her 
cargo,  on  the  1st  of  April,  from  Nottingham  in  Virginia,  and 
was  captured  in  the  voyage  on  the  17th  of  May  by  a  French 
privateeri  and  sent  into  France.  Between  the  date  of  the  in- 
surance, and  after  the  sailing  of  the  ship,  and  before  the  cap* 
tare,  i.  e.  on  the  20th  of  April  1797,  doubts  have  arisen  how  far, 
by  the  policy  underwritten,  there  was  a  warranty  of  the  pro- 
perty being  American,  and  what  was  to  be  understood  by  such 
warranty,  the  parties  entered  into  the  explanatory  agreement 
dated  Glasgow,  20th  AprU  1797.  Considering  the  terms  of  the 
agreement,  the  construction  of  it  may  receive  elucidation  j  and 
the  intention  of  the  parties  be  discovered,  from  the  state  of 
things  at  that  time  existing  in  Europe,  from  the  articles  pro- 
fessedly insured,  from  the  words  used  in  the  agreement,  and 
from  others  that  seem  to  have  been  studiously  omitted.  Pre- 
vious to  the  date  of  the  policy  and  of  this  agreement  a  war  had 
existed  in  Europe  between  this  country  and  France,  which  made  it 
convenient  and  desireable  to  cause  to  be  underwritten  'articles  of 
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different  sorts,  belonging  as  well  to  foN^j^nen  as  to  firtliii 
subjects,  against  tbe  perik  of  tbe  seas,  fire,  and  against  capterf 
at  sea,  arrests,  and  detainers  of  all  kings,  {Hrinces,  and  people, 
barratry,  and  all  other  perils,  losses,  and  misfortuaes,  that  bio 
should  come  to  the  hurt,  detriment,  or  damage  of  tbe  goods  er 
ship.  Upon  the  insunmee  of  foreigners  it  beicame  autmiti 
Inow  wbetber  they  were  neutral  or  enemies,  and  vnfutx* 
were  entered  into  for  the  purpose  of  binding  down  the  anise^ 
to  proof  of  Ibeir  ships  and  goods  being  neutral,  and  ia  cod- 
fidenee  that,  should  they  be  sucb>  and  seised  or  captured,  tke 
owners  would,  in  ease  of  process  by  the  captors  in  tbe  Adsinlt? 
Courts  praying  oond^nnation,  mist  and  prevent  tjieir  bno{ 
condemned  as  prise.  The  law  upon  these  warrantiea  conpelM 
the  assured  in  all  cases  to  prove  the  warranty,  and,  vhetkertke 
ship  or  cargo  was  lost  by  capture,  or  the  perils  of  tlie  sea,  <v 
fire,  or  barratry,  if  the  warranty  was  not,  as  it  is  called,  complin 
with,  the  assured,  in  case  of  a  loss,  eithwby  storms  or  bsrratiji 
or  capture,  could  not  recoyerr  And  upon  this  subj^t,  tkati^i 
warranty,  there  were  different  modes  of  proof  ^  of  tbe  sbipt  ^ 
bills  of  sale,  or  eyideoce  by  whom  built ;  of  the  goods,  \qV^^ 
lading,  or  of  both  by  a  sentence  of  an  Admiralty  Court,  to  wlu»f 
such  Courts  being  supposed  to  be  guided  by  the  lawof  satioitfr 
the  camitas  gentium  pays  such  respect  as  to  deem  its  aotkoiit; 
conclusive  as  to  that  which  it  determines  as  to  the  point  of  ^ 
property  being  neutral  or  hostile.  And  although,  in  my  vvj^^' 
considering  the  question,  it  is  not  necessary  to  say  whether  li^ 
condemnation  is  conclusive,  yet,  as  at  present  advised,  I  tbio^^^ 
is;  although  I  consider  proof  of  the  ship  being  builtiaanctt^ 
country,  at  tbe  expence  of  the  assured  or  of  property  conveyed  l»J 
bill  of  sale,  to  be  a  more  satisfactory  proof  of  the  ownership*  "^ 
less  satisfactory  proof  in  theminds  of  honest  men,  in  wUchthehr 
saysone  thing  and  the  real  fact  may  be  different,  is  proof oneapjoi^ 
or  seizure,  by  condemnation  in  an  Admiralty  Court;  for  it  mip 
happen  that  a  ship,  though  neutral,  though  bniltbyaoi'si''^' 
loaded  by  an  American  with  bis  own  property,  might  be  oaptii^ 
by  a  French  ship,  taken  to  a  French  port,  libelled  in  a  f/wf*  Ad- 
miralty Court,  and  might  be  condemned  as  enemies^  propertji  ^ 
because  it  was  enemies'  property,  but  because  the  owners  bad  no 
complied  with  some  French  edict  unknown  to  them,  upon  6il«^ 
of  which  that  nation  deemed  the  ship  to  be  ^emies'  prop^? 
Such  things  have  notoriously  happened ;  that  they  haveioin^'' 
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have  beea  known  to  Jmericam,  Swedes^  Danes,  and  every  fo- 
reign  state,  whose  ships  the  English  have  insured,  and  the  French 
nation  have  seized ;  condemnation,  therefore,  became  an  unsa- 
tbfaetory,  though  conclusive,  mode  of  proof  of  a  ship  and  goods 
being  enemies'  property.  I  say.  unsatisfactory,  compared  with 
the  proof  of  building  the  ship  or  bill  of  sale,  and  of  the  bill  of 
lading  of  the  goods ;  but  such  condemnation  could  seldom  be, 
except  where  the  loss  was  by  capture  or  seizure,  not  where  it 
was  by  fire  or  storm.  Looking,  therefore,  to  the  different  proofs 
of  neutrality,  and  of  being  enemies'  property,  the  parties  in  this 
ease  rit  down  and  recite  a  doubt  existing,  whether  there  was  a 
warranty,  and  what  was  to  be  understood  by  it,  and  declare 
what,  under  certain  circumstances,  shall  constitute  proof  suffi- 
cient of  the  warranty*  They  were  aware  of  the  different  modes 
by  which  a  loss  might  happen,  by  perils  of  the  sea,  by  fire,  by 
barratry^  and  by  capture  or  seizure ;  but  they  stipulate  what 
shall  be  proof  of  the  warranty  in  two  given  cases  only,  that  is, 
capture  or  seizure ;  leaving,  in  other  cases,  to  the  courts  of  law 
to  detemuae  what  the  proof  shall  be ;  aad  they  declare,  that  in 
case  of  capture,  or  seizure,  Henderson  and  Co.,  before  they  claim 
for  a  loss,  must  produce  proof  of  the  ship  being  an  Jme^ 
riean  bottom  (this  relates  to  the  ship) ;  aad  by  bills  of  ladbg 
shew  that  the  tobacco  shall  have  been  shipped  on  account  and 
risk  of  Henderson  and  Co.  (which  relates  to  the  goods).  This 
is  the  only  stipulated  proof  as  to  the  goods.  Upon  proofs  then 
produced  of  the  ship  being  American  bottom,  and  bills  of  lading 
shewing  that  the  tobacco  had  been  shipped  on  account  and  risk 
of  Henderson  and  Co.,  what  is  to  be  the  consequence  ?  The 
agreement  is  express ;  **  upon  which  we  shall  settle  by  granting 
our  bilk  at  four  months'  date  for  the  amount  of  our  subscription, 
deducting  the  stipulated  premium,"  t.  <•  upon  proof  of  the  ship 
being  American  bottom  by  bill  of  sale,  or  other  proof  of  it  hav- 
ing been  built  in  America ;  of  the  goods  having  been  shipped  on 
account  and  risk  of  Henderson  and  Co.,  by  bills  of  lading ;  the 
loss  was  immediately  to  be  settled  by  bills  at  four  months, 
which  might  be  immediately  negotiated,  and  upon  which  the 
money  stipulated  might  be  raised,  deducting  the  discount.  Let 
ms  observe,  then,  what  next  follows :  '*  in  full  dependence  that 
the  insured  will  use  their  best  endeavours  to  recover  the  pro- 
perty as  for  account  of  the  shippers ;"  t.  f.  that  for  the  benefit  of 
tjbe  underwriters  they  will  libel  in  the  Admiralty  Court  fqf  resti- 
totion,  and  prevent  condemnation.    Sb  that,  having  this  subject 
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of  condemnatioii  in  their  view,  and  knowing  what  the  effect  ai 
consequence  of  the  condemnation  wonld  foey'they  donotstipi 
late  that  upon  condemnation  as  enemies'  property  the  mtsj 
shall  be  returned,  but  upon  capture  or  seisure  (leBTinj^oatiii 
failure  of  condemnation)  the  bills  are  to  be  giyen,  andtk 
insured,  for  the  benefit  of  the  underwriters,  are  to  use  tbar 
best  endeavours  to  recover  the  property  by  preventmga  ^ 
demnation.    This  seems  to  me  to  be  the  fair  natural  import « 
the  words,  and  the  intention  was,  that  if  the  assured  proTcdt^ 
ships  to  have  been  built  in  America^  and  the  goods  by  bilk » 
lading  to  have  been  shigped  on  the  account  and  lisk  of  tti^ 
insured,  tiie  money  was  to  be  paid  by  bills,  without  asyi^ 
gard  to  a  condemnation  of  any  aort^    Thiit  a  condemDati^ 
might  be  had  was  known ;  the  consequence  of  it  wasrenonnceii. 
and,  condemnation  or  no  condemnation,  the  money  was  ^^  ^ 
paid.     Cuilibet  licet  renuniiarejuri  pro  se  mtroducta.   l^^^^ 
been  the  intention  of  the  parties  that  in  any  oaseitsboold^ 
returned,  the  agreement  would  have  so  stipulated;  ^^^| 
not  that  stipulation ;  and  therefore  it  seems  to  me  to  be  Datli^^ 
witiiin  the  letter  of  the  agreement  nor  the  intention  of  the  ?j^ 
For,  had  such  been  the  intention  of  the  parties,  when  they^ 
pulated  what  was  to  be  done  by  each,  and  in  such  stifola 
manifestiyhaving  in  view  the  possibility  of  condemaatioD,    . 
would,  nay,  I  think  they  must  have  added,  "  and  if  condem^ 
as  enemies*  property,  the  money  received  to  he  returned  to  • 
underwriters."    Upon  these  grounds,  looking  into  the  stele 
things  at  the  time  of  the  agreement,  reading  the  words  oii 
the  plain,  known  sense,  adding  nothmg,  leaving  nothing  oii  _ 
seems  to  me,  under  the  circumstances  stated  in  die  q!ieslM»» 
the  assured  have,  on  their  parts,  complied  with  the  tenns  o 
agreement,  t.  e.  they  have  produced  proof  of  the  ship  beiflf 
Jtnerican  bottom,  and  of  the  goods  being  shipped  on  a^ 
and  risk  of  Henderson  and  Co. ;  aiid  having  so  done,-  they 
entifled  to  be  paid  by.  bills.    And  although  tiiose  bills  lemam^ 
in  their  hands  until  after  the  sentence  of  condenuiatieD, .  ^ 
such  sentence  could  not  affect  their  right  to  the  money,  a^ 
right  is  made  by  the  agreement  to  depend,  not  on  conde  ^^ 
tion  of  the  property,  but  on  stipulated  proof  of  the  s^P*^^^^ 
American  bottom,  and  the  goods  being  shipped  on  acconnj^ 
derson  and  Co. ;  which  proof,  by  the  question,  ^^^^^^ ^ 
existed.    The  inference  from  these  words,  and  this  ^^^^^  jj^y 
is,  that  when  the  underwriters  underwrote  the  policy  all  ^  _\ 
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|>ec«ed  the  assured  to  warnmt  tiras,  that  the  ship  was  American 
i>ottoiil,'  and  the  goods  shipped  on  aocoant  of  Hendenen  and 
CSo. ;  of  this,  when  the;  signed  the  agreement  in  question,  they 
«tipalate  l;hat  the  assured  shall  produce  proofs*  viz.  as  to  the 
^oods  expressly  by  bills  of  ladh^  (and  this  of  the  goods  is  the 
«nly  stipulated  proof,  and  thereby  negatives  all  oHkex  proof  and 
diaeusnon  upon  it,  and  makes  this  proof  conclusiye) ;  as  to  the 
ship's  being  Aaurican  bottom,  by  any  competent  evidence; 
:snch  evidence  is  admitted  to  have  been  given,  because  the  fact 
which  is  the  conclusion  is  expressly  stated.    On  these  grounds 
I  am  of  opinion  that  the  bills  remaining  in  the  hands  of  the 
assured  after  the  sentence  of  condemnation,  the  assured,  not- 
withstanding such  sentence,  would  have  had  a  right  to  recover 
the  sums  mentioned  in  those  bills ;  and  that  the  question  put  by 
your  Lordships  to  the  Judges,  should  be  answered  in  the  affirmar 
tive. 

Hbath,  J.    The  agreement  of  the  20th  of  Jpril,  1787,  to 
which  the  question  refers,  is  inaccurately  drawn;  yet  I  think  that 
ike  intention  of  the  parties  is  manifest,  and  I  have  no  doubt  con- 
cerning the  legal  construction  of  the  instrument.    The  object 
of  the  parties  was  to  ascertain  the  neutrality  of  the  ship  in  the 
event  of  capture  or  seizure,  by  the*  medium  of  such  proof  as 
would  be  sufiSoient  in  the  case  of  a  loss  by  the  perils  of  the  seas. 
The  manifest  injustice  practised  by  the  French  Courts  of  prize 
«i  the  date  of  this  agreement  was  so  public  and  notorious,  and 
was  the  subject  of  so  many  suits  in  this  country,  that  I  pre* 
flame  we  may  judicially  take  notice  of  it.    If  so,  the  meaning 
of  the  agreement,  as  clearly  and  manifestly  may  be  collected 
from  the  terms  of  it,  w$is  to  indemnify  the  assured  against  the 
iniqiiity  of  these  sentences,  and  for  the  underwriters,  in  con- 
sideration of  the  high  premium  of  ten  guineas  per  cent.,  to  take 
that  risk  on  themselves ;  for  the  premium  was  a  high  war  pre- 
mium.   But  however  clear  this  may  be  to  my  apprehension,  yet 
as  several  other  Judges  entertain  different  sentiments  on  this  sub- 
ject, I  shall  proceed  to  examine  the  legal  effect  of  this  instru- 
ment, and  to  ascertain  the  principles  which  ought  to  govern  the 
construction  of  it.  In  every  executory  contract  where  on  a  given 
event  a  sum  of  money  is  agreed  to  be  paid  by  one  party  to  the 
other  party,  it  is  competent  to  them  to  agiee  to  ascertain  such 
«?ent  by  any  certain  mediam  of  prooL  The  making  such  proof  is 
a  condition  precedent  in  covenant,  or  a  sufficient  condition  in 
4issumpsU  to  entitle  the  party  claiming  the  money  to  recoverit.  It 
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574.(a),  where  the  certifioaie  signed  by  the  minurter  of  the  parish, 
by  the  charchwiEurdeDS,  and  some  of  the  most  respectable  iahs- 
bitiiotsy  was  made  necessary ;  for  want  of  which  the  phuBti& 
conld  not  recover.     It  was  so  decided  in  amumpni  in  the  case  of 
Amk  y»  Andrewi^  1  Mo,  1G6.,  where  the  Defendant  agreed, 
that  if  the  Plaintiff  wonld  bring  two  witnesses,  who  npon  their 
oaths  should  declare  that  the  Defendant's  father  was  indebted 
to  the  Plaintiff,  and  promised  to  pay,  he  the  Defendant  pre- 
mised to  pay  the  debt.     It  was  held  a  good  considerBtioB,  and 
the  Plaintiff  on  proving  that  he  had  adduced  such  prorf  re- 
covered.   I  am  well  aware  that  in  the  case  last  cited  the  ques- 
tion turned  on  the  consideration ;  but  that  was  the  technicai 
mode  of  determining  the  point;  it  was  substantially  the  same  ib 
a  condition  precedent  in  covenant,  and  referable  to  the  princi- 
ple above  stated.    In  the  case  of  a  valued  policy^  it  is  agreed 
that  the  production  of  the  policy  shall  be  proof  of  the  value. 
The  proof  which  shall  be  made  in  such  cases  as  I  have  stated  is 
conclusive  to  the  other  party,  and  not  to  be  controverted  bat 
on  the  ground  of  fraud  which  violates  every  contract.    Suppose 
fin  action  of  assumpsit  brought  on  this  agreement.     It  has  been 
asked,  Whether,  after  the  bills  were  given  or  the  money  paid, 
payment  of  the  bills  could  be  resisted  or  the  money  recovered  on 
proof  of  the  condemnation  ?  I  answer,  by  no  means.  The  agree- 
ment is  fair,  the  money  is  paid  in  pursuance  of  it,  and  there  is 
no  mistake  or  fraud  imputable.     If  this  be  admitted,  then  the 
bills  are  equivalent  to  payment.    The  time  when  the  proof  is  to 
be  adduced  forms  a  material  part  of  this  argument.     The  as- 
sured is  entitled  by  the  terms  of  it  to  recover  his  loss,  on  pro- 
ducing proof  before  the  final  condemnation.    By  proof,  the  par- 
ties must  mean  such  as  is  required  in  the  case  of  a  loss  by  the 
perils  of  the  sea.  Thisis  an  answer  to  the  argument  used  at  the  bar, 
that  proof  to  be  given  on  one  side  necessarily  admits  proof  on  the 
other  side.   A  question  has  been  made  and  discussed,  viz.  What 
would  have  been  the  consequence  if  the  news  of  the  captare  and 
of  the  condemnation  had  arrived  at  the  same  moment  ?  The  fact 
supposed  does  not  fall  within  the  question  proposed  io  us;  it  was 
not  in  the  contemplation  of  the  parties,  and  it  does  not  fall  with* 
in  the  scope  of  the  agreement ;  for  the  agreement  pre^su];qM)ses  that 
at  the  time  of  making  the  proof  and  of  delivering  the  bills  there 
was  a  posribility  of  the  ship  being  restored.  It  would  be  strange  to 
say,  that  proc^  means  proof  generally  in  respect  to  the  ship,  but 


(a)  6  r.R.  710.,  Mine  caw  in  Eiror, 
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sped  to  the  .|(oods»  was  solely  that  which  would  prove  the  fact  of  1803. 
their  having  been  shipped  on  account  and  at  the  risk  of  neutral 
owners,  and  no  future  time  was  looked  to  by  the  parties,  nor  any 
future  event  which  might  afford  constructive  evidence,  proving 
them  not  to  be  the  goods  of  neutrals.  The  proofs,  then,  which 
were  in  contemplation  of  the  parties  to  this  explanatory  paper, 
must  have  been  such,  with  respect  to  the  ship  as  well  as  the  goods, 
as  the  assured  could  produce  if  they  had  claimed  before  a  sentence 
condemning  the  ship  was  known  to  exist ;  namely,  those.with 
which  your  Lordships*  question  directs  us  to  assume  in  argument, 
this  ship  to  have  been  furnished  to  prove  her  neutrality  in  the 
fullest  extent  independent  of  asentenceofcondemnatipn.  Parties 
who  are  explaining  their  own  meaning  in  a  policy  of  assurance 
cannot  be  supposed  to  be  ignorant  of  the  course  of  proceeding  in 
the  event  of  capture ;  they  must  know  that  the  case  of  a  captured 
ship  must  be  submitted  to  a  tribunal  professing  to  administer  the 
law  of  nations  in  the  country  of  the  capturing  ship,  and  that  a 
sentence  of  condemnation  might  be  pronounced.  In  the  present 
case,  it  appears  that  they  had  this  event  directly  in  their  view ; 
for  the  agpreement  stipulates  that  the  underwriters  will  settle,  in 
^  full  dependence  that  the  insured  will  use  tiieir  best  endeavours  to 
recover  the  property  as  for  aiscount  of  the  shippers ;  and  the  only 
risks  stated  in  the  agreement  are  capture  and  seizure.  This  must 
melm  after  capture  and  while  the  suit  was  depending:  for,  after 
sentence  pronounced  and  affirmed,  that  the  ship  and  cargo  were 
to  be  deemed  the  ship  and  goods  orenemies,  every  expectation  of 
successful  endeavours  to  recover  the  goods  must  have  been  in 
vain.  This  seems  to  indicate  that  the  true  meaning  of  the  par- 
ties was,  to  consider  the  capture  or  seizure  as  a  total  loss  between 
themselves,  for  which  the  assured  should  be  indemnified  upon 
the  underwriters  being  furnished  with  those  documents  of  neu* 
trality,  without  which  ships  cannot  profit  by  their  neutrality,  and 
bills  of  lading  shewing  the  property  in  the  tobacco  to  be  that  of 
the  persons  named  in  the  policy*  This  further  appears  from  the 
mode  in  which  the  settlement  or  payment  was  to  be  made ;  and 
it  should  seem  that  it  was  to  take  place  immediately  upon  the  re- 
quisite production  being  made.  Payment  was  agreed  to  be  made 
by  the  underwriters  giving  negotiable  securities,  to  the  amount 
of  their  subscriptions,  to  the  assured  at  four  months*  date.  The  [  544  ] 
sentence  of  condemnation  might  not  have  taken  place  till  after 

the 
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1808.      riean,  aad  that  the.  tobacco  was  alsd  JmericoH  property.  Ik 
— *      required  proof,  therefore,  cannot  but  be  taken  as  cqpaUeofIc* 

i^ou^     ing  famished  to  die  und^rwritdrs.    What  was  there  then  kft 
tu  for  thefn  to  do  ?   Nothing  but  t6  settle  by  f^rantingbilis  at  fiMs 

-and  OtKcnT    iDOBtfafli.    Did  the  nnderwriters,  when  they  signed  the  agieeneit 
look  to  any  thing  else  2  Not  a  word  was  said  of  any  senteneeot 
condemnation :  and  y^t  it  is  impossiUd  that  they  shonU  bre 
orerlooked  such  an  event ;  because  it  is'  not  to  be  imagined  tint 
any  underwriters  should  have  been  so  ignorant  of  the  slate  of 
Europe  at  that  time,  as  not  to  have  foreseen  theprobabifitjoTt 
capture  or  seizure;  which,  indeed,  the  agreement  on  thettceti 
it  points  at  as  an  event  that  was  not  improbable.    If  they  had 
it  not  in  their  contemplation,  it  is,  in  my  opinion,  totally  iinpes- 
sible  to  account  for  the  expression  in  the  agreement,  that  tkeun* 
derwriters  would  grant  bills  foe  the  amount  of  thdr  subscriptioii^ 
*'  in  full  dependence  that  the  insured  would  il^e  their  best  ^ea- 
vours  to  recover  the  property  as  for  account  of  the  shippers. 
Stronger  words  could  not  be  used  to  denote  what  was  then  in  tbe 
contemplation  of  both  parties ;  namely,  the  event  of  a  8emie& 
capture.    With  whom  were  the  insured  to  use  their  best  endea- 
vours to  recover  the  property  but  against  the  seising  enemy '  I^ 
is  clear  too  by  those  words  that  the  undervniters  were  to  pa; 
after  the  capture,  and  before  the  ship  w]as  known  to  be  condeimie(i< 
It  seems  to  me  as  if  they  meant  altogether  to  avoid  all  cooa- 
detation  of  tbereffect  of  a  foreign  septence.  In  fact  they  wereoo^ 
to  wait  for  any  sentence.   It  wfus  not  intended  that  they  shoold; 
for  it  was. very  possible  that  n^any  niopths  might  havd  dsfsd 
before  any  sentence  would  be  pronounc^ :  whereas  it  was  agned 
that.on  proof  being  made  tiie  bills  were  at  all  events  to  he  p^^ 
at  four  months  by  .the  underwriters.  If  the  proof  produced  saos- 
fied  them,  thra  the  door  was  to  be  shut  from  that  oKmient  sg^ 
all  forther  questions  or  litigations*  The  agreement  seems  to  say, 
as  explicitly  as  words  can  express,  that  if  a  capture  happ^'  f 
the  event  be  what  it  may,  let  the  ship  be  condemned  or  oot,^ 
fihall  matter  nothing  as  between  us,  provided  only  the  ship^ 
goods  are  in  tritth  American,    Having  made  themselves par^^ 
to  this  agreement,  the  underwriters  can,  neither  in  foi^^  ^j^^' 
nor  as  honest  men,  reject  that  proof  now,  which  by  ^^'  ^ 
agreement  they  had  stipulated  to  accept  as  satisfactory- 
this  short  ground  my  opinion  rests.     I  sbalU  therefore,  add  bu 
a  single  word  on  the  other  points   that  were  pM^'J*"^,!^ 
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lied  on  in  the  argament ;  namely,  first;  that  the  contract  ought 
to  be  deemed  nidi  and  Toid  from  its  dangerous  poliicy.  With 
respect  to  that  I  am  of  opinion  that  its  political  danger  cannot 
authorise  ns  as  Judges  to  prpnounce  it  void.  That  is  a  con* 
sid^ration  that  must  rest  with  the  Legislature.  With  respect  to 
the  other  important  point,  how  far  a  foreign  sentence,  under 
eireumstances  like  the  present,  shall,  in  a  coUajteral  question  be- 
tween other  parties,  be  conclusive  in  ont  cour^ts,  I  need  only 
say,  in  concurrence  with  so  many  of  my  Brethreq,  that  such  a 
multitude  of  cases  have  so  settled  the  law  on  that  subject,  that 
it  is  now  much  too  late  to  disturb  them.  As  a  general  propo- 
sition, a  foreign  sentence  of  condemnation,  pronouncing  ship 
and  goods  to  be  enemies'  property,  would  be  conclusive  in  our 
courts*  But,  construing  the  agreement  in  the  case  before  us  aa 
I  do,  as  beiug  expressive  of  ^  the  true  intent  and  meaning  of  all 
the -parties  to  it,  my- answer  to  the  present  question  proposed  to 
us  by  your  Lordships,  must  be  in  the  affirmative;  notwith- 
standing the  foreign  sentence,  which,  but  for  the  agreement,  in 
question,  would  be  conclusive  evidence  ift  our  courts. 

Macoonald,  Ch.  B.  The  parties  to  this  contract  of  in- 
demnity having  doubted  whether  the  ship  Caificrtne  had  been 
warranted  neutral  with  sufficient  certainty,  being  merely  denor 
minated  in  the  policy  an  American  ship,  and  having  also. ob- 
served that  there  was  not  any  warranty  that  the  tobacco  on 
board  was  the  property  of  Henderson  and  Co.,  and  shipped  on 
tiieir  account  and  at  their  ride,  came  to  a  resolution  of  reducing 
into  writing  the  sense  in  which  this  policy  hadbeen  understood 
by  all  the  parties  to  it«  The  explanatory  writing  which  they 
entered  mto  for  that  purpose  states,  that  as  to  two  of  the  risks, 
namely,  capture  and  seizure,  in  order  to  ground  a  claim  upon 
the  underwriters  it  shall  be  necessary,  with  respect  to  the  ship, 
to  produce  proofs  generally  of  her  being  an  American  bottom ; 
and,  with  respect  to  the  tobacco,  to  shew  that  it  had  been  shipped 
on  account  of  Henderson  and  Co.,  by  producing  specifically  the 
bills  of  lading,  and  bills  of  lading  only.  By  this  I  understand 
them  to  declare  that  the  assured  were  considered  as  having  war- 
ranted the  ship  neutral,  and  now  to  warrant  the  goods  to  be  the 
property  of  Henderson  and  Co.  Having,  thus  declared  .what 
the  warranty  was  and  is  to  be,  the  explanatory  paper  proceeds 
to  state  what  was  to  be  understood  by  such  warranty;  this  word, 
''understood,"  I  conceive,  from  the  context,  to  mean  how 
that  neutrality  of  the  ship  and  property  in  the  goods  were  to  be 
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▼erified  to  the  uaderwriters,  and  what  should  be  the  ooK^ 
^aeoce  of  its  being  verified  in  the  fnaniier  agreed  upon.  ¥i!a 
respect  to  the  ghip,  no  specific  docnnients  are  pointed  ost,  u 
required,  to  prove  her  neatrality ;  they  content  tiiemselTai^ 
the  general  word  proofs.     With  respect  to  the  tobacco,  tb 
do  specify  the  requisite  evidence  to  be  bills  of  lading.   It  b 
been  contended  at  the  bar,  that  with  respect  to  the  ship  tk 
word  "  proof  (which  I  conceive  to  mean  the  same  as  erideaa 
in  this  paper),  so  far  from  excluding  die  evidence  wbidi  niglit 
arise  from  a  sentence  of  condemnation,  as  nq^tinog  the  nr 
ranty  of  neatrality,  does*  on  the  contrary,  include  the  pndnc 
tion  of  that  evidence  on  the  part  of  the  underwrite.  As  is 
this  the  question  will  be,  Whether  from  the  whole  contatd 
this  paper  it  does  not  appear  that  the  word  "  proofs*'  was  used 
by  the  parties  in  a  more  confined  sense ;  which,  to  me,  apper 
to  have  been  the  case.     It  seems  to  have  been  the  intentka  « 
these  parties,  that  at  the  same  time  that  the  property  in  die  (^ 
bacco  might  be  shewn  to  be  that  of  Hendenon  and  Co.  b;  At 
production  of  bills  of  lading,  the  neutrality  of  the  ship  sbooI<ibe 
shewn  by  proofs  or  evidence.    Now  the  property  in  the  ^ 
might  be  shewn  by  production  of  the  bilb  of  lading  on  the  ^ 
of  the  assured  before  they  claimed  as  for  a  loss,  and  npoD  sack 
production  the  underwriters  undertook  to  settle.   1^  ^' 
pression  imports  that  they  would  consider  that  evidence  as  cod- 
elusive,  inasmuch  as  undertaking  to  settle  means  uodertakiag 
pay.    When  the  bills  of  lading  were  thus  to  be  produced,  •!» 
a  claim  made,  it  might  well  have  happened  that  no  aenteoce 
condemnation  had  been  pronounced,  nor,  if  pronoanced»  be 
heard  of;  yet  they  undertake  to  settle  or  pay.    Such  tf^^ 
dence  on  which  the  underwriters  stipulate  to  pay  with  '^^ 
the  tobacco.    In  like  nmnner,  as  the  documents  which  weie 
be  produced,  grounding  the  claim  of  indemnity  for  the  capi^ 
of  the  tobacco,  might  have  been  exhibited  to  the  iiadertntei« 
before  a  sentence  of  condemnation  was  pronounced,  or  W^ 
to  have  been  pronounced,  so  might  the  proofs  of  the  '^^"^^ 
of  the  ship.    These  latter  proofs  must,  therefore,  ^^VZ 
evidence  as  the  assured  had  it  in  their  power  to  prodnoe 
a  sentence  of  condemnation  had  been  pronounced,  ^^ 
known  to  exist;  namely,   all  such  as  American  "^^^ 
must  have  on  board  according  to  the  g^eral  law  of  n^    / 
ex  special  treaties  with  France.    The  evidence,  then,  ^r^ 
fieally  agreed  upon^  as  grounding  a  claim  of  indamm^  ^'    , 
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>roof  by  the  bills  of  iadingu  to  be  restrained  to  the  mere  pro^ 
luction  of  the  instnunent 

HoTH  AM,  B.  The  question  put  to  us  by  Your  Lordships  seems 
to  me  to  turn  on  the  agreement  stated  of  the  20th  aSAprilVTWf 
and  the  cobstruction  that  ought  to  be  put  upon  it.    Soon  after 
the  policy  had  been  underwritten*  to  obviate  somd  doubts  that 
had  arisen  on  the  terms  of  it,  the  agreement  in  question  was 
proposed  by  the  brokers,  and  was  signed  by  the  underwriters. 
To  my  apprehension  it  is  clear  that  both  parties  intended  to  con- 
sider the  capture  or  seizure,  if  either  should  happen,  as  a  total 
loss.  But  it  was  stipulated,  that  before  the  insured  were  to  claim 
for  such  loss,  they  should  be  bound  to  produce  proofs  that  the 
ship  was  an  American  bottom,  and  shew  by  bills  of  lading  that 
the  tobacco  was  really  shipped  on  account  and  at  the  risk  of  the 
insured,  upon  which  the  underwriters  engaged  to  settle  by  grant- 
ing bills  at  four  month's  date.    This  agreement  being  thus  en- 
tered into,  it  could  not  but  be  intended  that  it  should  have  ao 
direct  a  reference  to  the  policy  itself,  and  be  received  as  such  an 
explanation  of  it,  that  the  two  instruments  should  be  auxiliary 
to  each  other ;  both  together  expressing  and  producing  the  true 
meaning,  understanding,  and  undertaking  of  the  parties.    Con- 
sider then  the  instrument  itself.    There  is  nothing  in  the  nature 
nor  in  the  form  of  a  policy  that  forbids  the  contracting  parties 
from  entering  into  any  agreement  that  may  more  fully  explain 
its  true  meaning  and  effect.    It  tends  to  no  danger,  it  opens  to 
no  fraud.     On  the  contrary,  it  conduces  directly  to  justice  by 
declaring  what  was  really  intended,  though  perhaps  briefly  and 
ambiguously  expressed  in  the  policy  itself.    What  was  the  case 
here '{  The  terms  of  the  policy  were  thought,  on  consideration,  to 
leave  the  matter  too  loose.  Doubts  were  entertained  on  the  future 
explanation  of  it.    The  warranty  was  not  in  litigation:  before 
it  was  (and,  indeed,  that  it  might  never  be  the  cause  of  any),  the 
brokers  and  the  underwriters  met,  and  came  to  a  full  and  clear 
understanding  of  what  they  each  undertook  to  do.    The  ownen 
undertook  that  they  should  produce  proofs  of  the  ship  and  goods 
being  American.    This  was  all  that  it  was  incumbent  on  theni 
to  do.    On  the  other  side  the  underwriters  undertook,  on  the 
assured  have  done  this,  to  settle  with  them  by  bills  at  four 
months.  Have  these  things,  then,  respectively  been  done?   The 
question  proposed  to  xx&  by  your  Lordships  takes  it  as  granted  that 
the  ship  had  every  document  on  board  to  prove  that  she  was  Ame- 
rican, 
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the  expiration  of  the  four  months,  or  the  time  when  the  Inik 
were  negotiated.*  If  the  underwriters  had  any  res^red  rdiance 
on  the  effect  of  a  future  sentence  of  condemnation  making*  its 
appearance,  they  must  be  supposed  to  have  intended  to  expose 
themselves  to  all  the  difficulties  which  would  have  arisen,  had 
those  bills  been  actually  given  and  sent  into  circulation.  The 
bond  fide  holder,  by  indorsement  of  the  assured  when  the  bSb 
"were  due,  would  have  had  a  right  to  recover  upeii  tbon.  The 
underwriters  must  then  have  had  reeemrae  to  the  assured,  fn 
whom  they  gave  those  bills  in  their 'ov^  wrong,  offering  a  reiom 
of  premium.  It  is  difficult  to  imagine  the  parties  to  this  ex|da- 
natory  paper  could  intend  to  expose  themselves  to  those  difficul- 
ties into  whieh  their  agreement  might  have  brought  them.  The 
undertaking  to  give  negotiable  securities  seems  inconsistent  with 
any  other  motive  than  the  final  adjustment  of  the  claims  of  these 
parties,  the  one  upon  the  other,  except  the  pos^ned  payment. 
The  parties  have  made  a  law  for  themselves,  by  which  they  must 
abide ;  and  that  law  has  been  conformed  to  on  the  part  of  the 
assured.  With  respect  to  the  effect  on  those  unjust  sentences  of 
the  foreign  tribunals,  although  I  might  have  hesitated  in  con- 
curring with  some  of  the  cases,  it  is  now  too  late  to  encourage  any 
doubts,  as  they  have  been  acted  upon  to  a  very  great  amount. 

After  the  learned  Judges  had  thus  delivered  their  opinions, 
the  Lord  Chancellor  (Lord  Eldon)  spoke  to  the  following 
effect: 

In  the  opinion  which  I  shall  now  deliver  to  the  House  upon  this 
case,  I  am  enabled  to  state  that  I  have  the  concurrence  of  Lord  £/- 
letiborough  (a),  who  is  prevented  from  personally  expressii^  the 
same  by  the  duties  of  his  office.  When  this  case  first  came  before 
the  House,  many  doubts  were  suggested  notonlyfrom  the  peculiar 
circumstances  of  the  policy  in  question,  connected  as  it  is  with  the 
writing  annexed,  and  whether  the  decision  of  the  House  ought  or 
ought  not  to  be  governed  by  that  declaratory  agreement,  but  also 
as  to  the  true  construction  of  the  Fttnch  sentence  of  condemnation, 
and  how^  insuits  of  thb  kind  such  sentences  are  at  all  admissible 
in  evidence.  Taking  all  these  points  into  their  consideration^  the 


(a)  His  Lordship  was  sitling  at  GuildkalL 
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House  deemed  it  right  to  siimmon  the  learned  Judges  to  their 
assistance.    After  the  opinions  delivered  by  the  learned  Judges, 
little  need  be  said  on  the  admissibility  and 'effect  of  foreign  sen* 
tences  condemning  on  the  ground  of  the  property  belonging  to  an 
enemy.    The  practice,  of  receiving  those  sentences  as  conclusive 
evidence  for  collateral  purposes,  and  not  merely  in  suits  between 
the  identical  parties  in  the  foreign  courts,  may  possibly  have 
first  obtained  in  those  cases  where  the  Plaintiff  himself  produced 
th^  sentence  in  order  to  prove  the  loss ;  and  I  have  reason  to 
believe  that  the  practice  of  allowing  the  underwriters  to  make 
use  of  them  was  founded  on  a  notion,  that  every  man  might 
come  into  a  Court  of  Admiralty  pro  inttrtut  suq,  and  that  all 
mankind,  therefore,  were  virtually  parties  to  such  proceedings. 
That  notion,  I  apprehend  and  am  informed,  is  a  mistaken  no- 
tion, and  that  the  assured  in  a  policy  (^  assuranoej  with  a  war- 
ranty of  neutral  character,  could  not  be  admitted  parties  to  the 
proceedings  in  js  Couii  of  Admiralty,  for  such  collateral  purposes 
as  those  for  which  .they  must  of  course  claim  to  be  .admitted. 
It  does  not  become  me,  however,  for  that  reason,  now  to  impugn 
a  practice  acted  upon  for  so  long  a  series  of  years,  and  that  by 
men  whose  judicial  character  must  ever  be  looked  up  to  with 
reverence  in  this  country.    I  well  know  also,  how  much  pro- 
perty has  been  affected  by  this  principle,  and  how  much  iaore 
may  now  be  afloat  on  the  faith  of  that  long  train  of  decisions  iu 
WestrnmsieT'Ifallf  by  which  the  principle  in  question  has  been 
sanctioned.    There  is,  indeed,  another  class  of  cases  arising  out 
of  foreign  sentences,  in  which  the  conduct  of  the  French  Courts, 
regulated  as  it  has  been  by  the  ordinances  of  that  country,  has 
met  with  no  small  degree  of  reprobation,  and  where  the  Judges 
of  our  Courts  have  held,  that  unless  the  adjudication  by  which' 
the  property  in  question  is  condemned  be  expressly  declared  to 
proceed  on  the  ground  of  the  property  belonging  to  enemies,  they, 
are  at  liberty  to  examine  the  propriety  of  such  sentence^    Of 
that  class  of  cases  I  will  onfy  say,  that  they  have  not  yet,  from, 
their  antiquity,   acquited  that  stability  which  can  operate  to 
preclude  us  from  fully  examining  the  principles  upon  which  they 
haye  proceeded.     In   the  event  of  such  examination  taking 
place,  the  question  would  be.  Whether  ^uch  sentences  of  con- 
demnation must  not   be  presumed  to  have  been  founded  on 

the 
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the  only  legitimate  ground  on  which  they  can  be  (iraiidei  iL 

the  property  not  being  neutral  but  hostile?  and,  Wketker « 

are  ever  at  liberty  to  say  that  the  decinons  €f  these  Courts  a; 

not  consistent  with  the  law  of  nations  ?  I  think  I  AooU  fednj- 

self  under  great  diflkulty,  if  called  upon,  to  sdmit  the  waAe- 

rity  of  some  of  the  decisions  upon  these  sentences.    In  the  p 

sent  case,  giving  effect  to  the  explanatory  s^reemesft,  aasd  em- 

sidering  it  as  part  of  the  contract,  it  seems  to  me  laqiosaUetD 

contend  that  the  underwriters  undertook  to  feoei?e  proofs  d 

the  property  being  American  only  in  case  it  was  not  cMdeoBe^ 

as  hoirtile  by  a  French  Court,  or  that  the  aasnred  undertool  tiei 

no  such  event  should  happen.  The  intentioo  of  the  parties  seess 

to  have  been  to  explain  themselves  in  this  way,  viz.  thafif  tkre 

was  a  warranty  of  Jmeriean  property  in  the  policy,  yet  tbitit 

should  not  be  so  construed  as  to  preclude  the  assured,  incased^ 

a  loss,  from  proving  the  ship  and  property  to  be  American,  em 

Aottgh  a  French  sentence  should  condemn  them  as  not  hea^ 

Jmeriean.    If  this  be  not  the  legal  effect  of  tbaagreement,  I  bare 

not  as  yet  been  able  to  learn  what  effect  the  agreement  is  to  bin. 

Considering  that  in  case  of  capture,  that  capture  might  eith^^ 

followed  by  condemnation  or  acquittal,  the  underwriter  ap« 

that,  without  regard  to  the  consequences  of  that  event,  they  viu. 

on  the  proofs  alluded  to  being  produced,  pay  within  a  defio^ 

period.  Those  proofs  are  to  satisfy  the  underwriters  of  two  poio^ 

viz.  that  the  ship  was  an  American  bottom,  and  that  the  carp 

was  shipped  on  account  and  risk  of  Messrs.  Henderson ^  Ferga»», 

and  Gibson.    It  is  observable  also,  that  on  the  latter  points 

only  proof  required  was  the  bills  of  lading ;  whereas,  if  the  9ssm 

are,  notwithstanding  that  agreement,  to  remain  nnder  all  tK 

legal  difficulties  to  which  they  would  have  been  exposed  if  no  sacs 

agreement  had  been  entered  into,  we  must  recollect  thattbeUi^ 

of  lading,  if  objected  to,  would  not  at  law  be  proof  of  the  fac^ 

which,  under  this  agreement,  they  are  brought  forward  to  es^' 

blisb.  We  niust  suppose  the  parties  to  have  been  aware  that  tb^ 

mere  act  of  capture  might  or  might  not  entitle  the  sssored  to 

recover,  accoiding  as  the  property   should  be  treated  in  ^ 

French  Court  of  Admiralty;  notwithstanding  which  the  nm' 

writers  agree  to  pay,  without  abiding  the  judgment  of  the  Frcach 

Court  upon  the  question.  Whether  the  property  was  Jmcric^*  ^ 
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not  ?  .  The  explanatory  agreement,  thereiTore,  appears  to  me  to 
contemplate  an  adjustment  not  subject  to  the  same  consequences 
to "* which  every  other  adjustment  is  subject ;  and,  I  will  add, 
that  if  the  news  of  the  capture  had  been  accompanied  by  the 
▼ery  sentence  on  which  the  underwriters  now  rest  their  defence, 
I  think  they  must,  nevertheless,  have  paid  the  loss.  If  the 
House  should  adopt  this  course  of  reasoning,  it  will  be  unneces- 
sary to  decide  the  other  points  agitated  in  this  case. 

Lord  Alvanlbv    (Ch.  J.  of  the  Common  Pleas).    After 
the  long  series  of  cases  in  Westminster- Hmll,  in  which  foreign 
sentences  have  been  received  for  the  same  purposer.  for  which 
the  French  sentence  in  this  case  is  now  set  up,  and  the  long 
period  of  time  during  which  those  cases  have  been  acted  on  by 
the  commercial   part  of  this  country,  and  acquiesced  in  by 
the  legal  part  of  the  community,   I  cannot  admit  that  it  is 
still  open  to  this  House  to  decide  that  foreign  sentences  are 
not  admissible  evidence  in  suits  between  the  assured  and  the 
underwriters,    in  order  to  falsify  the  warranty  of  neutrality. 
Nor  do  I  feel  that  opinion  shaken  by  the  consideration  that  the 
point  has  never  yet  received   the  express   decision   of  this 
House.    At  this  late  period,  such  a  decision  upon  that  point 
as  the  Respondents  now  contend  for,  ^might  almost  induce 
the  merchants  of  London  to  shut  the  doors  of  Guildhali  against 
the  Judges.     It  g^ves  me,  therefore,  great  satisfaction  to  find, 
that  on  this  point  there   is  no   difierence  of  opinion  enter- 
tained.    Nor  has  any  person  a  right  to  complain.    It  being 
once  known  that  such  is  the  law  respecting  foreign  sentences, 
those  who  do  not  choose  to  subject  themselves  to  the  caprice 
of  a  French  Court  may  stipulate  in  the  policy  that  the  sentence 
of  a  Fremh  Court  shall  not  be  adduced  in  evidence  against 
their  claim.    When  this  case  was  first  argued,  I  entertained 
considerable  doubts  respecting  the  efiect  to  be  given  to  the  ex^ 
planatory  agreement ;  and  I  could  not  at  that  time  bring  my- 
self to  think  that  the  assiured  were  thereby  relieved  from  the  dif- 
ficulty in  which  they  would  otherwise  be  placed  by  the  French 
sentence    of   condemnation.     I    now    concur    entirely    with 
my  Lord  Chancellor  and  those  of  the  Judges  who  think  that 
on  that  agreement  alone  the  present  case  may  be  decided. 
The  law  is  now  perfectly  clear,  that  a  warranty  of  American 
ship  includes  in  it  a  warranty  of  the  ship   having  on  board 
VOL.  III.  .N  N  every 
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ererj  document  with  which  an  American  ship  ought  to  lie  iv' 
nished.  It  seems  as  if  the  parties  to  the  policy  effected  bj  tte 
Respondents  were  not  aware  of  this  circnmstance  when  the  po- 
licy was  effected,  and  therefore  they  afterwards  proeved  tie 
explanatory  agreement  from  the  Appellanis.  Such  appeant& 
me  the  true  construction  of  that  agreement.  On  the  coDstrse- 
tion  of  foreign  sentences  much  uncertainty  has  prevailed  in  oer 
Courts ;  but  the  doctrine  laid  down  in  the  case  of  Kiiiienkn^, 
Chase  appears  to  me  best  calculated  to  do  away  that  uncertaiDtj. 
The  House,  on  the  motion  of  the  Lord  Chanoeflor,  affinDed 
the  Interlocutors  of  the  Lord  Ordinacy  and  the  Coort  fif 
Session* 
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Michaelmas  Term, 

In  the  Forty-fourth  Year  of  the  Reign  of  George  III.    ' 


Taylor  v.  Harris.  lew.  7th. 

jN  this  case  notice  of  trial  having  beei^  given  for  the  first  Sit^*  If  a  Defendant 
tings  at  Westminster  in  last  Easter  Term,  was  afterwards  night  before  the 
countermanded  to  the  second  Sittings  in  the  same  term,  whid^  trial  of  actiue 
was  on  the  6th  of  May.    The  Defendant  died  at  eleven  pVcIock  ^  term/m'Telt 
at  night  on  the  5th  of  May.     On  the  6th  the  cause  was  called  diet  obtained 
on,  and  a  verdict  passed  for  the  Plaintiff,  upofi  which  verdiet  andthejudg^ 
judgment  was  afterwards  signed ;  but  before  the  signing  thereof  ^^^  entered 
notice  of  the  Defendant's  death  was  given  by  the  Defendant's  will  be  set ' 

attorney.^  T'^'ncaSili  to 

A  rule  nisi  having  been  obtained  on  a  former  day  for  setting  the  Court 
aside  this  judgm^t. 

Best  Seijt  shewed  cause.  Had  this  been  the  case  of  a  trial 
at  nisi  prius,  it  could  not  have  been  disputed  that  a  verdict^ 
taken  after  the  death  of  the  party,  unless  that  death  hap- 
pened before  the  first  day  of  the  sittings,  would  be  good. 
Indeed  that  precise  point  was  decided  in  Jacobs  s*  Miniconi, 
7  T.  R.  31.  It  remains  then  to  be  considered  how  far  Sit- 
tings  in  term  differ  from  Sittings  at  nisi  prius.  Now  it 
may  be  observed,  that  the  day  of  the  Sittings  ih  term  is  psSt 
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of  the  tenn,  and  as  sach  is  referable  to  the  first  day  of  the  tens. 
The  Defendant,  tbereforci  in  this  case,  not  haying  died  mfi 
after  the  first  day  in  term,  the  judgment  is  regular. 

Lerrd  Alvanlby  Ck.  J.  With  respect  to  the  ease  of  Jdob 
t.  Mimconu  it  is  to  be  remembered,  that  the  cavse  there  ni^t 
have  been  tried  at  any  period  after  it  had  once  been  entered  is 
the  Jndge*s  cause  paper :  and  nothing  but  the  mnltipfidtrof 
business  prevented  it  from  being  tried  on  the  first  day  of  t^ 
Sittings.  But  the  Sittings  in  term  neither  commence  with  tiie 
term,  nor  are  any  part  of  the  term ;  they  are  appointed  at  tbe 
discretion  of  the  Chief  Justice  \  and  if  a  cause,  from  De?er  far- 
ing been  entered  in  the  cause  paper,  could  not  possibly  hsve 
been  tried  until  after  the  dteth  of  the  Defendant,  a  verdict  o^ 
tained  after  his  death  cannot  stand.  Indeed  the  postta  is  naiie 
up  as  of  the  very  day  on  which  the  cause  was  trkd,  wherev  i^ 
the  case  of  trials  after  term  the  po$Ua  is  made  up  as  of  tbe  firtf 
day  of  the  Sittings. 

RooKB  and  Chambrb  JTs.  concurring. 

Rule  absofstft 


A  lunatic  nay 
be  brought  op 
1^  habeai  C0T^ 
fui  from  Sf. 
Lukt'i  Hospi* 
taJ  to  be  iur« 
rendered  in 
discharge  of  Us 
baif. 


flflAYfON  Serjt.  having  on  a  former  day  obtained  an  hahf^ 
^  co'rpui  directed  to  the  keeper  of  Saint  Luki^s  Hospitalf  <ff' 
dering  him  to  bring  up  a  lupatie  for  tbe  purpose  of  being  t^ 
dered  in  discharge  of  his  bait,  he  on  this  day  mentioned,  tbatifl 
obedience  to  the  habeas  corpus,  the  keeper  of  the  hospital  at- 
tended with  the  lunatic,  and  also  the  warden  of  the  FM^  ^ 
take  him  into  custody. 

Accordingly  the  lunatic  was  brought  into  court,  and  satt&t- 
dered  into  the  custody  of  the  warden  of  the  Fleet,  (a) 

(a)  Vide  SUtl  v.  Allan,  aAt«>  vol  f .  p.  S6t.  and  p.  437.  with  tbe  dues  tlitrtc^ 


KmkteHL 

In  an  affidavit 
to  hold  to  bail 
the  addition  of 
"  mannfac* 
turet"  to  tbe 
Deponent's 

nam*,  t^  ggffi. 


Smith  v.  Youngeb, 

IN  an  affidavit  to  bold  to  bail,  tbe  Deponent  described  lui^^ 
as  James  Smith  of  Wapping  in  the  county  of  MH^^* 
manufacturer. 


IN  THE  PORTY-POUBTH  YbAR  OB  GEORGE  III.  SSII 

laeiK  Serjt.  now  moved  for  a  rule  to  shew  cause  why  a  common  180S. 

appearance  should  not  be  entered^  on  the  groimd  of  the  insnffi-  — — — 

"•oiency  of  this  description,  contending  that  the  addition  of  ma-  J[*" 

nufactnrer  was  too  vague,  and  would  vitiate  either  an  indictment  Yowkoei. 

or  an  original  writ.  ^  ^^  3 

But  The  Court  thought  the  addition  jufficient  in  an  affidavit 
te  hold  to  bail.  . 

Lemi  took  nothing  by  hb  motion. 


^  ^  /7OSBOKN  V.  GOUGH,    ^    ^    ryr       /^  ^     Ww.  tdth. 

^JU/^.      >a^*^^*.r»*^      YI^jM^    ^   ^^-   Y^  ^^^ 

^T^HIS  wiu  an  action  brought  against  the  liefeadant  aa  a  magi*  A  nodce  of  ac- 
*    strate  of  the  county  of  Stafford,  for  maliciously  refusing  to  JjStme^uS'Jr 
«€cept  sureties  for  the  Defendant's  appearance  at  the  Quarter  946. 9.  c.  14. 
Sessions  to  answer  to  a  charge  of  a  misdemeanor.    At  the  trial  ^{th  uleTam* 
lefore  Lamnence  J.  at  the  last  Assizes  for  the  county  of  Stafford,  orth«  Piain- 
a  preliminary  objection  was  taken  to  the  notice  of  action  deli-  lld'the^ndi 
vered  to  the  Defendant  under  the  24  Geo.  2.  c.  44. 1. 1.  as  not  *<  ofBirmM^ 
describing  with  sufficient  particularity  the  residence  of  the  at-  scribing  the 
tomey,  which  by  that  act  is  required  to  be  indorsed  lOn  the  no-  place  of  bU 
tice.    The  description  was  ''  William  Spurrier  of  Birmingham  sQicctent!* 
in  the  county  of  fVarwick,  attorney  for  the  within-named  fVil" 
tiam  Oiborn."    The  learned  Judge  refused  to  nonsuit  the  Plain- 
tiff^ and  the  cause  having  proceeded^  a  verdiat  was  found  for 
the  Plaiptiff^  with  500/.  damages* 

A  rule  wMi  having  been  obtmned  upon  a  former  day  for  set- 
ting aside  this  ver^ct  on  the  ground  of  jthe  objection  taken  at 
tiie  trial. 

Shepherd  aniOnslow  Serjts«  now  shewed  cause:  and  in  the  first 
place  prodaced  an  affidavit,  the  object  of  which  was  to  shew  that 
the  residence  of  Spurrier  wbb  well  known  both  to  the  Defendant 
and  his  attorney  before  the  commencement  of  the  action.  They 
then  contended,  that  the  notice  was  sufficiently  particular  accord- 
ing both  to  the  spirit  and  letter  of  the  act,  the  words  of  which  are» 
^*  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  such 
*'  attorney  or  agent,  together  with  the  place  of  his  abode.^  They 
admitted  thatiUicftil/esexorLoiidbiiwouldbeaninsuffieientdescrip- 
tioQ  of  the  residence  of  an  attorney,  because  tinder  those  names  are 
(Comprised  many  districts ;  whereas  in  Birmiugham  there  was  but 
^ne  parish,  although  there  were  many  streets ;  and  they  urged  that 

*  Vide  Mia  v.  Dt  hwrgh,  SCampb.  196. 

a  letter 
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a  letter  addressed  to  him  by  the  description  in  the  notice  woiU 
ondoabtedly  have  found  him^  They  observed,  that  a  case  of 
Fergusson  v.  Jddingion^  which  had  been  mentioned  to  Mr. 
•JTostice  Lawrence  at  the  trial  in  support  of  the  objection,  had  been 
incorrectiy  stated;  for  the  notice  to  the  Defendant  there,  who  vas 
sued  as  a  magistrate,  was  said  to  have  been  indorsed  with  die  naffles 
of  the  Plaintiffs'  attomies^  and  '^Essex-itreei"  as  the  placeof  their 
residence,  which  Lord  Kenyan  held  to  be.  an. insuflSdent  notice; 
whereas  in  truth  the  notice  was  only  indorsed  with  the  names  of 
the  attornies,  and  no  place  of-ietidence  whsUsoever  was  added. 
They  relied  on  the  case  of  Wood  and  Others  y.  Folliott  (a),  T. 

26  Geo.  S. 


(a)  Wood  and  Othtn  ▼•  Follwit,C.  B.  7r. 
1786.— Motion  for  a  new  trial  in  f  |i  action 
against  officers  of  excise  for  seizing  a 
vessel  belonging  to  tbe  Plaintiff.  By  S3 
G.  3.  c.  70.  t.  S),  no  writ  shall  be  sued 
against,  nor  a  copy  of  any  process  served 
upon,  any  officer  of  eiciseor  person  acting 
by  his  order,  or  in  bis.  aid,  ior  any  tiding 
done  in  execution  of  their  office,  until 
one  calendar  month  next  .after  notice  in 
writing  shall  Have  been  delivered  to  hini. 
or  left  at  the  usual  place  of  his 'abode,  by 
the  attorney  or  acent  for  th»  party  who 
intends  to  sue,  ^c.  in  which  shall  be 
dearly  afid  explicitly  contained  the  cause 
of  action,  the  name  and  place  of  ftbode  of 
tbe  person  who  is  to  bring  such  action, 
and  the  name  and  place  of  abode  of  the 
said  al^mey  or  agent, 

The  notice  given  in  this  case  was  as 
follows :  <•  To  Mr.  Dan.  FoUiott,  com- 
mandef  of  His  Majesty's  cutter  Bora cWta. 
You  have  lately  seized  and  taken  a  cer- 
tain sloop  or  vessel  called  the  Antigua 
Packet,  the  property  of  Wm,  Wood  of 
Rotherhithe  in  the  county  of  Suny,  mer- 
chant, AUxmtder  Wood  late  of  th*e  same 
place,  marinei;,  and  Otborn  Dovenom,  late 
of  the  same  place,  mariner,  together  with 

her  cargo,  4^« 

"  Bonne  and  Cos,  FumwaVs  Jim,  at* 
••  tomey  for  the  said  W.  W.,  A.  W„ 
"  and  O.  D.** 

This  cause  was  tried  at  the  last  Spring 
Assises,  at  Launceif  on, before  Mr.  .Baron 
BoUimnii  who  1*as  of  opinion  that  tibe  no- 
tice wps  insufficient. 

Mn  Serjt.  Rodke,  in  support  of  the  non- 
suit, said,  that  this  was  a  joint  action  by 
several,  and  one  only  is  described  at  all. 
The  reason  of  requiring  a  notice  is,  that 
Defendant  may  have  an  opportoniiy  of 
tendering  amends.  If  any  one  had  re- 
leased, it  would  have  done.  The  notice 
here  b  insufficient  as  to  any  of  the  Plain- 


til&.    Though  the  Conrt  shovldbol'  tk 
description  t>f  the  firtC  to  be  soffibm 
yet  that  of  the  others  is  clesrly  bad.  Ik 
first  is  of  Rotkerhiike  in  the  conotyot 
Surry.      1  Ji^ve  an  affidavit,  sUttng  tbtf 
thtire  arc  16  streets  in  Rotkerkitkt.lt  a 
no  more  than  saying  of  York.  Hoiks  a 
bail  so  described  would  be  bad.   ^^ 
the  others,  •'  late  of  Rotkerkitke**  b  v> 
deacripdon  at  idl  or<he  partjr's  P^kc^ 
abode.    This  hat  deacriptioD  is  copiflt 
from  the  statute  of  additions,  ^W<^^  "" 
quires  the  addition  to  be  «•  of  wheKtber 
b^.  or  were  resident"    This  case  aif^ 
new.    On  f 4  G.  J.  c.  44.  a  notie*  to^ 
tioes  is  leqoiied  befbie  any  mu^"  ^/^ 
biought  against  them.    fnSlncfcW'- 
Ward,  at  Winton,  before  Mr.  1 1 «« 
the  action  was  assault  and  &lse  ia^ 
roent,  for  committinfr  a  man  retonuns^ 
the  parish  from  whence  he  bad  rciw"<» 
The  notice  was  of  an  action  oo  il«  «««• 
whereas  the  action  brought  wi»  tf»|>»« 
9%  et  annii.    Mr.  J.  Yatei  heW  H*  ** 
tice  insufficient,  and  not  con/on*^*  * 
the  words  of  the  statute.  Be  ^w^i  P«- 
same  the  JnsUce  acted  wdl  tiU  ti^cc^ 
crary  was  proved;    and  he  «»"'°,JJ: 
bUroe  a  justice  who,  knowing  hiin^MV 
be  troubled  with  an  unjust  aetfOfl.  s»^ 
lay  bold  of  thik  or  anv  other  ^^"^^ 
vantage  to  nonsuit  a  Plaintiff'  ^*  ' 
cited  Taylor  and  Fematelk,  B.B.M.  1^ 
In  the  present  cas^,the  troth  is»  tl»^^ 
of  the  Plaintiffs    lived  at  A'^TlC 
and  the  Defendant  could  not  find  v' 
others.  .  . 

Mr.  Serjt.  Gme.  in  support  ol  J»^ 
rule.  He  mentioned  the  f**'  , 
Strickland  and  Ward,  on  whict  i^^ 
Lougkborough  said,  would  it  ^ .'  - 
been  enough  to  have  said  "  •«  '^q^ 
and  was  not  the  rest  snrplos^^-  [^  |^ 
J.  All  that  the  statute  >»}'  %. 
cause  9f  action.]  Mr.  Serjt.  (h^  -m 
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26  Gea.  8.  iti  this  court,  and  observed  that  the  case  of  Taylor  y. 
Fenwiok  {a\  cited  7  7.  R.  635./ was  perfectly  distinguishable 
•from  the  present,  the  notice  in  that  case  having  been  signed  bj 
the  attorney  thus,  ''  Given  under  my  hand  at  Durham"  vbick 
conveyed  no  intelligence  of  his  place  of  residence. 

fVHliams  and  Lens  Serjts.  in  support  of  the  rule,  observed, 
that  the  stat  24  Geo.  2.  c.  44.  had  been  very  rigidly  construed 
by  the  courts,  as  appeared  from  the  case  of  Lovelace  v.  Curry, 
7  T.  R.  081.,  where  it  was  determined  that  it  was  not  suf- 
ficient to  state  the  cause  of  action  in  the  notice  without 
specifying  what  particular  writ  or  process  was  intended  to  be 
sued  out ;  that  if  a  particular  description  of  the  uttorney's  re* 
sidence  was  required  by  the  act  of  parliament,  it  was  no  answer 
to  the  objection  to  say  that  his  residence  was  known ;  that  the 
town  of  Birmingham  was  a  place  of  great  mag^tude,  containing 
a  variety  of  streets,  and  00,000  inhabitants ;  and  that  the  ob- 
ject of  the  statute  was  to  enable  the  Defendant,  without  difficulty 
or  loss  of  time,  to  find  out  the  attorney  an^  tender  amends,  and 
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might  as  well  have  objected  to  the  nuni- 
4>er  of  the  stair-case  in  Furaivoi's  Inn  not 
<>eiiig .  mentioned,  where  the  attorney 
olives. 

Lord  LoHgMcrongh  Ch.  J.  I  thtnk  the 
notice  is  sufficient*  and  that  it  answers  all 
the  purposes  of  the  act  The  intent  of  it 
was  that  Ihe  party  should  have  an  oppor- 
lonity  of  tendering  amends.  Tlus  is  an 
action  by  partners.  The  description  of 
the  first  is  fully  safScient.  A  letter  hy 
the  post  would  have  found  them ;  so 
would  a  porter.  The  case  of  bail  is  dif- 
ferent, on  account  of  the  time  the  Plain- 
tiff  has  to  inquire.  I  do  not  think  that 
either  of  the  cases  cited  apply,  supposing 
4hem  to  be  well  decided.  As  to  toe  se- 
cond objection,  if  the  notice  is  not  soffi- 
•cient,  a  house  of  trade  with  partners 
abroad  could  bring  no  action. 

Gould  J.  I  am  of  the  same  opinion ; 
it  only  requires  reasonable  information. 
The  case  of  hail  is  the  esublished  prac- 
tice of  ihe  Court.  This  act  requires  two 
different  modes  of  inforniHiion ;  tlje  resi- 
dence of  the  attorney  and  the  Plaintiffik 

Heath  J.  I  think  the  notice  is  soffi- 
•dentlv  clear  and  explicit  within  the 
meanmg  of  tlie  act.  Role  absolute. 

(a)  M.  23  Geo.  S.  Taylor  and  Fenwickt 
B»  A.  tried  at  Durham, 

This  was  an  action  against  a  justice  of 


the  peace,  founded  on  a  warrant  granted 
by  the  Defendant  on  a  conviction  under 
the  militia  act. 

At  the  trial  it  was  objected  that  the  no-  >> 
tice  was  insufficient,  for  that  the  scatute  »^ 
of  f  4  G.  S.  «.44w  s.  1.  requires  that  the  at- 
torney or  agent's  name  must  be  indorsed 
OR  the  back  of  it,  together  with  the  place 
of  his  abode.  The  notice  in  the  present 
case  concluded  thus ;  "  Given  under  my 
hand  at  Durkamt  the  11th  day  of,  4«. 
Riehurd  BatcUfe,  attorney  for,  j-c. 

Mr.  Wallace  said,  the  reason  of  the  act 
requiring  this  was  that  the  pMty  might 
make  a  tender  of  amends.  The  act  does 
not  reqnire  to  be  sii;ned  by  Aic  attorney. 
If  he  liad  indoned  it  "  Richard  Ratclijft^ 
attorney  at  Durham  "  it  would  have  done. 
This  was  no  more  than  saying  he  signed 
it  at  Durham,  and  was  no  communication 
of  Durham  being  his  place  of  abode. 

g^he  real  fact  was  that  he  was  a  lodger  at 
urham,"] 

Lord  Mantfield.  The  truth  of  it  is  this; 
in  favour  of  justices  of  the  peace  the  ligis- 
lature  has  thought  fit  to  prescribe  a  pre* 
ciseform.  Whether  rigli^  or  not  it  does 
not  matter.  This  notice  does  not  tell  yon 
the  pla^e  of  abode.  In  words  he  must 
tellyou  his  place  of  his  abode. 

Willi*,  AMunt,  and  Bullcr,  Justices, 
w  ere  of  the  same  opinion.  Vonsuiteiuerei. 

that 


M^^"^ 

,/ii^Jl^ 
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1B03.       that  it  was  therefore  no  sufficient  answer  to  say,  that  the  m- 
""■"'-^      dence  might  be  found  according  to  the  description  and  fcy  i 
*'^**       reference  to  the  post-office.    They  contended,   that  altbcw^ 
OouoB.       Rotherhithe  was  held  to  be  a  sufficient  description  in  thecasecf 
IVood  Y.  Follioit^  it  by  no  means  followed  that  BirmBgkm, 
which  is  a  inuch  larger  and  more  populous  place,  is  saffioeot 
in  the  present  instance ;  besides  which,  some  stress  appeared  to 
have  been  laid  in  that  case  on  the  circomstanee  of  the  pbce 
described  being  the  situation  of  a  house  of  trade,  whidi  is  a 
matter  of  greater  notoriety  than  the  office  of  an  attoniej;  asd 
that  the  case  of  Taylor  ▼.  Fenwkk  was  not  cited  as  in  point, 
merely  to  shew  how  strict  a  construction  had  been  put  b; 
Courts  upon  notices  under  the  24  Geo.  2.  c.  44. 

Lord  Alvanley  Ch.  J.    The  2iGeo.  2.  was  framed  for  (k 
protection  of  magistrates  against  whom    actions   shoald  k 
brought  for  any  thing  done   by   (hem  under  coloor  of  tba 
offices ;  but  I  have  no  difficulty  in  saying,  that  the  present  De- 
fendant has  had  the  protection  which  the  statute  was  inteodei 
to  affisrd,  to  persons  in  his  situation ;  for  the  notice  wludi  h» 
been  given  would  certainly  have  enabled  him  to  avail  himfldf  w 
all  the  benefits  conferred  by  the  act    The  act  certaislj  re- 
quires  not  only  that  the  name  of  the  Plaintiff's  attorney,  hot 
the  place  of  his  abode  should  be  indorsed  on  the  notioe.   Here 
it  is  objected  that  the  words  "  of  BirminghamT  are  not  a  suf- 
ficient description  of  the  attorney's  place  of  abode,  onaccomt 
of  the  extent  of  the  town  of  Birmingham.    The  interpretj^ 
which  I  put  upon  the  statute  is  this,  that  if  the  place  indonsd 
upon  the  notice  be  the  true  place  of  the  attorney's  abode,  it  u^ 
on  the  Defendant  to  shew  that  such  description  has  not  mros^ 
him  the  opportunity  of  taking  advantage  of  the  act  of  parliamen 
In  this  case  no  evidence  has  been  offered  to  shew  that  /f«>'*  ^P^' 
tier  could  not  have  been  found,  if  reasonable  diligence  had  »*» 
used.     It  is  admitted  that  the  case  of  Taylor  v.  Feftwid  did  do 
decide  thie  point  now  in  dispute ;  for  the  objection  there  vas  no 
that  the  place  of  abode  was  insufficiently  described,  bat  u» 
nothing  was  stated  but  merely  the  place  at  which  the  notice  ipa* 
signed.    The  other  two  cases  appear  to  me  to  be  in  A^^^ 
of  the  Plaiatiff.    That  of  fVood  v.  FolHott  is  extremely  stro^* 
The  excise  laws  require  that  the  place  of  abode  botfc  of  we 
Plaintiff  and  his  attorney  shall  be  stated  in  the  notice ;  ai^    | 
(he  Plaintiffs  in  that  case  being  three  partners^  one  of  ^ 
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vas  described  as  of  the  place  where  the  business  was  carried  on,  ISOSr. 
and  the  others  as  *'  late"  of  the  same  place ;  yet  the  Court  held  q^^^^^ 
the  description  sufficient.    In  that  case  the  Court  were  equally  «. 

called  upon  to  take  notice  that  Roiherhithe  was  a  large  place,  as      ^ouob. 
^we  are  called  upon  to  take  notice  that  Birmingham  is  a  large 
place.    This  notice  has  been  compared  to  a  notice  of  bail ;  but 
it  differs  in  this,  that  a  notice  of  bail  is  regulated  by  the  pecu- 
liar practice  of  the  Court ;  and  being  only  a  two  days'  notice, 
most  necessarily  be  yery  accurate,  or  the  time  of  inquiry  will  be 
elapsed  before  the  bail  are  found.    As  the  Defendant  in  this 
case  does  not  appear  to  have  been  put  under  any  difficulty  in 
consequence  of  the  generality  of  the  notice,  I  think  we  ought 
not  to  grant  a  new  trial. 

RooKB  jr.    I  am  of  the  same  opinion.    The  statute  only  re- 
quires such  information  to  be  gi?en  as  will  enable  a  Defendant 
to  tender  amends ;  but  it  dpes  not  require  such  information  as 
precludes  the  necessity  of  all  enquiry.    Suppose  the  street  were 
stated,  but  not  the  number  of  the  house ;  in  that  case  some  in* 
quiry  must  be  made.     PrimA  facie  this  notice  appears  to  me  to 
be  sufficient ;  if  the  Defendant  had  experienced  any  difficulty 
from  the  size  of  the  town,  or  the  number  of  persons  of  the  same 
name  living  in  it,  that  fact  might  have  been  shewn.    I  agree 
with  my  Lord,  that  the  notice  required  by  the  statute  is  not  like 
a  notice  of  bail ;  for  unless  the  description  in  the  latter  be  ex- 
tremely accurate,  the  time  Yor  inquiry  after  the  bail,  which  b 
yery  short,  may  be  consumed  before  they  are  discoyered.   But  in 
this  case  a  whole  month  is  given  for  tendering  amends  before 
the  Plaintiff  can  commence  his  action. 

Chambre  jr.  I  entirely  agree  irith  the  rest  of  the  Court. 
The  case  of  bail  does  not  appear  to  me  to  bear  any  analogy  to 
the  present.  The  persons  reacting  whom  notices  are  to  be 
given  in  cases  of  bail,  are  often  in  obscure  situations,  and  the 
time  allowed  for  finding  them  out,  and  inquiring  into  their 
character  and  sufficiency,  is  no  more  than  two  days.  But  in 
the  case  of  notices  under  the  statute  a  month  is  allowed  for 
finding  out  the  attorney  before  an  action  can  be  brought,  and 
the  persons  to  whom  the  notice  relates .  are  the  officers  of  the 
public  courts  of  justice.  I  agree,  indeed,  that  the  description 
ought  not  to  be  quite  vague ;  perhaps  such  a  place  ought  to  be 
stated  as  may  be  sufficient  for  a  Tenne.  But  where  such  a 
description  as  the  present  is  given  no  difficulty  can  arise.  The 
attorney  might  easily  have  been  found  by  application  to  the 

post* 


5S6  CASES  IN  MICHAELMAS  TERM 

1803.      post-office.    The  true  rule  seems  to  me  to  be,  thatsachieasct 
able  notice  ought  to  be  given  as  will  enable  the  Defendant  te 


^"°*"      make  a  tender. 

GouoH.  Ruledisdiai^ 


^^*  ^^  MULLER  V.  HaRTSHORNE. 

If  the  Defen-  T^HIS  was  an   action  on  a  policy  of  assurance  on  goodv 
tr^iatol^ri  '^^^  declaration  consisted  of  three  counts ;  the  first  was  m 

genenliy^upoD  the  policj*  the  second  was  on  an  adjustment,  and  the  ihiri  for 

«  decUraUon  money  had  and  received.    The  Defendant  pleaded  the  genml 

containing  a,*'  ,  .t-jjILj 

count  on  a  po-  issue,  and  the  cause  coming  on  to  be  tried  before  Lord  AtvouG 

tS^ftS*ether  ^^'  ^'  ^*  *^®  duildhall  Sittings  after  last  Michaelmas  term,  tkj 

with tiie money  defence  relied  upon  and  proved  was. fraud   in  effecting v 

^"f^S;  ulit'  P^^^^y*  ^^^  Plaintiff,  who  resided  at  Hamburgh,  and  sent  im 

the  PUintiff  by  theuco  the  letter  ordering  the  insurance,  having  been  aware  t. 

5re.TowTo  the  *®  *™®  ^^  8^°*  *at  letter,  that  the>hip  on  board  wHcb  * 

trial  induced  catgo  insured  had  sailed,  was  lost ;  accordingly  a  verdict  vas 

to  Wi^^hH!  fo«n<l  for  the  Defendant.     But  before  the  Defendant  ^ent  into 

the  only  point  his  case,  the  Plaintiff's  counsel  objected  to  any  evidence  bein; 

a%estion  oT"  received  which  tended  to  avoid  the  contract,  insisting  that  tbe  . 

fraud,  and  iuf-  Defendant  who  had  paid  the  premium  into  court  genemyi 

prepare  Ws^i-  without  confining  it  to  the  money  count,  had  thiereby  admitted 

tn'^'S^'^'  nhe  vaKffity  of  the  contract,  and  the  Plaintiff's  right  to  itcover 

Court  wiu  not  Upon  it,  and  had  precluded  himself  from  offering  any  em^ 

PlS^Uff^to  ob-  ^^^  ^^^^  ^  ^®°*  *®  reduce  the  value  of  the  goods  insuiei 

ject  to  the  re-  His  Lordship,  however,  overruled  the  objection, 

cdptof  that  A.  rule  nisi  having  been  obtained,  calling  on  the  Defendantto 

evidence  at,  o  ,«"n  fMiianU 

the  trial,  on  the  shew  cause  why  a  new  trial  should  not  be  had ;  the  iieienu*" 

lo™SllJthavbg  attorney  in  answer  to  that  application,  made  an  affidavit  stetingtlj 

been  admitted  following  circumstances :  that  the  cause  was  tried  ou  aitniSSioDS 

^SJiZ^  ""^  ^^  othermaterial  factsexcept  the  question  of  fraud;  thatthePlaj^^ 

court.  tiff,  in  a  bill  filed  in  the  Exchequer  against  the  underwriters,  wr 

the  PWntiff^  commission  to  examine  witnesses  at  Hamburgh,  stated  the  pre^ 

proceed  to  trial  point  in  issue,  viz.  the  fraud  in  antedating  the  letter  of  orde/s; 

pa?d^nt?court,  on  ^^^  7th  o{  February  1803,  the  Defendant,  ud^^^*^"''^ 
he  is  notwith-    withdrawing  the  plea  of  the  general  issue,  pleading  it  de  noti> 

standing  enti-  «^  o 

tied  to  costs 

op  to  the  time  of  the  money  being  paid  in.*  '^d 

If  the  rule  of  court  for  the  examination  of  witnesses  by  commisMon  express  tlist  *^^^^^'.(5e»' 
witnesses  at  Hamburgh  and  Lubeck  arc  to  be  taken,  and  the  comroi»sion  is  directed  to  P'^^^^^ 
burgh,  the  expences  of  bringing  witnesses  from  Lubeck  to  Hamburgh  ought  to  be  allow«<i  Pp^" 

♦  And  see  Twemhw  v.  Brock,  J  Taunt.  361.  J^ 
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t:be  Defendant  not  having  shewn  that  the  bill  of  the  drawer    '    1808. 
i^faich  he  had  in  his  hands;  and  which  he  said  would  be  paid, 
^vraa  not  paid,  it  must  be  presumed  that  it  was  paid^  if  do,  the 
defendant  had  specially  appropriated  a  part  of  the  amount  to      Bbmkstt« 
the  Plaintiff's  use.    In  Israel  v.  Douglas,  1*  H.  BL  239,  J  the 
Court  of  CorHmon  Pleas  held  that  an  action  for  money  had  Md 
received  might  be  maintained  against  the  Defendants,  who  being 
indebted  to  one  Del  Falle  for  brokerage,  and  Del  Valli  bl4ng 
indebted  to  the  Plaintiff  for  money  lent,  Del  VallS  gave  an  6rder 
to  the  Defendants  to  pay  the  Plaintiffs  the  sum  d«e  from  them  to 
himself  as  a  security;  which  order  was  accepted  by  the  Plain- 
tiff, and  on  wlhich  the  Plaintiff  lent  Del  ValU  a  farther  sum. 
In  that  case  the  Defendants  had  not  actually  received  money 
belonging  to  the  Plaintiff  any  more  than  the  Defendants  i«this 
case,  yet  the  Court  held  that  the  fair  effect  of  the  transactioti 
was,  that  the  Defendant  might  be  deemed  to  have  receiived  tfiO- 
ney  to  the  Plaintiff's  tl3e;  Lord  IiOi/gA6orot/gA  observing,  that 
they  were  estopped  by  their  own  promise.     So  in  Fenner  v. 
Meares,  2  BL  1269.,  the  action  for  money  had  and  received  was 
held  to  be  maintainable  in  favour  of  the  as»gn6e  of  taLtesponden- 
tia  bond,  where  the  obligor  had  engaged  >by  an  indorsement  to 
pay  the  same  to  any  assignee.    The*  same- doctrine  is  rappofrtted 
by  the  case  of  Grant  v.  Faughan,  S  Burr.  1516.,  where  it  was 
laid  down  that  the  holder  of  a  note  made  payable  to  bearer 
might  maintain  an  action  for  money  had  and  received  agtdn^. 
the  drawer.     It  only  remains*  then  to  be  considered,  whether, 
as  the  Defendant  acknowledged  to  the  Plaintiff  that  he  had  a 
bill  in  his  hands  belonging  to  the  drawer  of  the  bill  which  wc^ld 
be  paid,  it  must  not  be  presumed  that  it  was  paid,  and  that  he 
received  the  money,  since  the  contrary  wad  Ubtshewn.    To  this 
point  the  case  of  Longchamp  v.  Kenny,  Doug.  J  37.,  maybe  cited. 
There  the  Defendant  having  got  possession  of  a  masquerade 
ticket  given  to  the  Plaintiff  to  dispose  of,  and  which  the  latter 
was  to  account  for  to  the  owner,  upon  being  required  by  the 
owner  to  pay  the  produce  of  it,  said,  **  Well,  if  I  had  it,  what 
then  ?    Go  to  the  person  who  received  it  of  you,  and  let  him  pay 
.  it,"  upon  which,  the  Plaintiff,  to  avoid  arrest,  paid  the  value  of 
the  ticket  to  the  owner,  and  brought  an  action  for  money  had  and 
received  against  the  Defendant  and  was  permitted  to  recover  in 
that  form  of  action.    The  Court  in  that  case  said,  that  if  the 
Defendant  had  sold  the  ticket  and  received  the  value  of  it,  it 
was  for  the  Plaintiff's  use,  the  ticket  being  his ;  and  that  as  he 

had 
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1608.       in  this  case  did  or  did  not  adult  the  contract,  and  estabUah  &e 
PlaintiflTs  right  of  action ;  because,  under  the  circumstances  of 


^^'''*  this  case,  we  think  the  Plaintiff  is  not  at  liberty  to  avail  himself 
Hamshokiii.  of  such  an  objection.  The  Defendant  paid  the  premioms  into 
court  on  the  7th  of  February ^  and  after  that  act  done  by  him, 
the  interrogatories  and  cross-interrogatories  were  communicated, 
all  tending  to  establish  that  fraud  which  was  the  only  point  in 
dispute,  and  the  examinations  at  Hamburgh  were  permittied  to 
proceed.  Indeed,  up  to  the  time  of  the  tri^,  the  same  condnct 
was  pursued  by  the  Plaintiff,  and  the  question  therefore  is.  Whe- 
ther we  ought  to  listen  to  such  an  objection  as  has  been  taken 
to  the  evidence  offered  on  the  part  of  the  Defendant,  when  the 
Plaintiff  himself  induced  him  to  procure  that  evidence  ?  As  soon 
as  the  money  was  paid  into  court  the  objection  should  hare  been 
communicated,  and  not  having  been  communicated,  we  are  all 
most  clearly  of  opinion  that  the  Plaintiff  is  not  now  at  liberty 
to  object  to  the  receipt  of  the  evidence  in  question. 

Bule  discharged. 
Two  other  points  afterwards  arose  in  this  case.   Eight  actions 
had  been  commenced  respecting  the  same  risk,  four  upon  one 
policy,  which  were  consolidated  by  one  rule,  and  four  upon  ano- 
ther policy,  which  were  consolidated  by  another  rule ;  bnt  both 
eoasolidation  rules  were  entered  into  previous  to  the  payment  of 
money  into  court.    One  cause  under  each  rule  was  set  down  for 
trial ;  and  after  the  present  cause  had  been  tried,  the  Plaintiff 
withdrew  the  record  in  the  other.    In  taxing  the  costs,  the  pro- 
thanotary  allowed  to  the  Plaintiff  the  costs  of  the  three  diort 
•causes,  which  depended  on  the  event  of  this  cause,  up  to  the 
time  of  paying  the  money  into  court,  and  in  taxing  the  costs  of 
the  commission,  which  by  the  rule  had  been  made  to  abide  the 
event  of  the  trial,  refused  to  allow  the  Defendant  the  expenoes 
of  taking  the  examinations  at  Hamburgh,  or  of  bringing  wit- 
nesses from  Lubeck  to  Hamburgh  to  be  examined  under  the  com- 
mission, only  allowing  the  costs  of  the  cpmmission.    In  conse- 
quence of  this,  a  rule  nisi  was  obtained  for  the  prothonatory 
to  review  his  taxation,  in  support  of  which,  as  to  the  first  point, 
the  case  of  Burstall  v.  Homer,  7  T.  R.  372.,  was  relied  upon, 
where  the  Court  of  King's  Bench  held,  that  by  the  fair  construc- 
tion of  the  consolidation  rule,  the  Plaintiff  was  bound  as  well  as 
the  Defendant,  and  that  as  a  nonsuit  in  one  action  was  conclusive 
in  all  the  others,  the  Plaintiff  was  not  entitled  to  costs  in  any  of 
{  569  ]     them,  even  up  to  the  time  of  the  money  being  paid  into  court ; 

and 
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and  it  was  intimatdd  that  the  case  of  Wilton  v.  Plaee^  ante^  toI.  3.        1868. 
p.  56.|  wh^e  a  contrary  practice  had  been  stated  by  the  protho- 
notary  and  adopted  by  the  Courts  was  foanded  on  a  mistake. 

But  on  this  point  The  Court  were  of  opinion  with  the  protho-  HAmTa«Q»iii. 
notary,  thinking  the  practice  of  this  Coart  more^  reasonable  than 
that  of  the  Kin^s  Bench,  for  that  the  Defendant,  by  paying 
money  into  conrt,  admitted  that  the  Plaintiff  was  right  to  that 
amount,  and  that  the  Plaintiff  therefore  ought  not  to  be  deprived 
of  those  costs  which  he  had  been  led  into  by  the  Defendant. 

In  support  of  the  second  point,  the  particular  words  of  the 
rule  of  this  Court  under  which  the  commission  was  issued  were 
referred  to,  namely,  "  to  examine  witnesses  at  Hamburgh  and 
Lubeek"  and  consequently,  as  the  commission  was  directed  to 
persons  resident  at  Hamburgh,  the  witnesses  resident  at  Lubeek 
must  be  brought  to  Hamburgh. 

And  The  Court  assenting  to  this,  directed  the  prothonotary  to 
allow  the  expences  of  taking  the  examinations  at  Hamburgh, 
and  of  bringing  the  witnesses  from  Lubeek  to  Hamburgh. 


Whitwell  %7.  Bennett.  i^^v-tstii. 

JSSUMP8IT.    Tie  first  count  of  the  declaration  was  on  a  bill  If «  bill  dnwn 

"^  of  exchange  for  30/«  drawn  by  one  John  Crouch  on  the  Do-  b^dedaredup. 

fendant,  payable  to  the  order  of  J.F.,  accepted  by  the  Defendant,  «"  •»  dmwn  by 

and  indorsed  to  the  Plaintiff.    The  second  count  stated  that  the  the  vartancs  u 

Defendant,  according  to  the  usage  and  custom  of  merchants,  ^*'* 

made  his  certain  draft  or  order  in  writing,  commonly  called  a  bankei^s  check 

banker's  draft  or  check,  upon  Messrs.  Praed  and  Company  for  i»»t-datedit 

SO/.,  and  delivered  the  same  to  the  Plaintiff;  and  averred  a  pre-  a  biil  being 

s0otment  for  payment  and  refusal.     There  were  also  counts  for  PiJ*Yi3*^  **^to 

money  paid,  money  laid  out  and  advanced,  money  had  and  re-  thedmweefor 

ceived,  and  on  an  account  stated.    At  the  trial  before  Lord  AU  »<»«P*«w*»t*»« 

laicer  on  ac* 

vanley  Ch.  J.  at  the  Guifdhatl  Sittings  after  last  Trinity  term,  ceptiug  it  Mid, 
the  bill  declared  upon  in  the  first  count,  when  produced,  ap-  ^^  renHtuSi^ 
peared  to  be  drawn  by  one  John  Couch,  instead  of  John  Crouch,  from  the  drawer 
as  alleged.    It  was  proved  that  when  the  bill  was  presented  to  jlid  Satasle 
the  Defendant,  he  accepted  it,  saying,  that  though  Couch  had  not  >M<i  •  hUl  of  the 

drawer  in  hia 
hands  which  would  be  paid,  he  would  tuke  all  risks.    Held  that  this  conversation,  together  with  the 
bill  accepted  by  the  Drawee,  did  not  amount  to  stifficient  evidence  to  entitle  the  indorsee  to  recover 
against  the  drawee  the  amount  of  the  bill  accepted  on  a  count  for  money  liad  and  received.^ 

♦  And  sec  Waynam  v.  Bond,  1  Campb.  175.     WilUt  v.  Barrett,  «  Stark.  Ni. 
Pri.  «9. 

remitted 
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1603.  remitted  to  him,  yet  that  he  expected  he  would  do  so  in  a  h 
days,  and  that  as  he  had  a  bill  of  Couch  in  his  hands  for  ^ 
which  would  be  paid,  he  would  take  all  risks  upon  himself,  d 
BBinritT.  accordingly  gave  the  PiaintifF  a  check  npon  his  banken  Messr 
Praed  and  Co.  for  30/.  postdated,  so  as  not  to  be  reoetrabie  ai 
the  banker's  until  after  the  time  at  which  the  Defendsnt  ex- 
pected a  remittance  from  Couck.  The  Defendant  sftemnb 
finding  that  Couch  did  not  vemit»  stopped  the  payment  of  tk 
draft.  Upon  this  eyidenoeit  was  objected  for  the  Defeodaiit. 
that  the  Tariance  between  the  name  of  the  drawer  stated  in  tin 
first  count  of  the  declaration^  and  that  which  appeared  spoDtk 
bill  was  fatal  with  respect  to  that  count  \  'dnd  secondly,  that^ 
draft  being  post-dated  was  void,  not  being  within  the  exemptMsi 
of  the  31  Geo.  8.  c.  25.  s.  4.  Lord  Alvanley  was  of  opiniontki 
the  first  objection  was  fatal,  but  directed  the  jury  U)  find  a  f^r- 
diet  for  the  Plaintiff  on  the  other  counts,  res^rying  Uberiy  to  t^ 
Defendant  to  moye  the  Court  to  set  that  verdict  aside,  i  ^  \ 
nisi  having  accordingly  been  obtained  on  a  former  day. 

Shepherd  Serjt.  now  shewed  cause:  After  the  case  ofM 
V.  Keeves,  1  East,  436.,  it  is  impossible  to  contend  that  the  draft  | 
in  this  case  is  within  the  exception  contained  in  the  4th  sectus. 
of  81  Geo,  3.  c.  25.  Considering  the,  draft  however  as  outoftke 
question,  the, verdict  may  be  supported  upon  the  money  connte. 
Although  there  was  not  originally  that  privity  between  these 
parties  which  exists  between  the  drawer  and  acceptor  of  a  m 
yet  the  circumstance  of  the  Defendant  promising  to  pay  the 
bill  because  he  had  another  bill  of  the  drawer  in  his  hani 
which  wouhi  be  paid,  is  sufficient  primd  facie  evidence  to 
entitle  the  jury  to  presunae  that  he  iid  receive  the  monej 
upon  that  bill,  until  he  shews  the  contrary.  If  this  presump^^ 
be  allowed,  the  money,  which  the  Defendant  may  be  sop^ 
to  have  received  upon  that  bill,  is  money  bad  and  received 
the  drawer's  use,  which  he  has  promised  to  pay  over  io 
Plaintiflf.  In  Tatlotk  v.  Harrisi  3  T.  R.  174.,  a  bill  of  exchange  j 
having  been  drawn  by  the  Defendant  amongst  others 
himself,  in  favour  of  a  fictitious  person,  and  accepted  b; 
and  the  Defendant  having  received  the  value  of  iU  ^  ^ 
fide  holder  recovered  against  the  Defendant  upon  the  ift^°  • 
counts ;  and  Lord  Kenyon  said,  that  it  was  an  appropriation  , 
the  Defendant  of  so  much  money  to  be  paid  to  the  person  ^ 
should  become  the  holder  of  the  bill.     In  this  case,  therefo^' 


IN  THB  FoRTY-pouRTH  Ybar  OP  GEORGE  III.  661 


MVLLXB 


paying  money  into  court,  paid  the  premiums  into  oourt;  the        1803. 
Defendant  at  the  same  time  consenting  to  a  commission  for  the 
examination  of  witnesses  at  Hamburgh;  that  after  the  money  so 
paid  in,  copies  of  the  interrogatories  and  cross-interrogatories  on  Habtsuornb. 
the  part  of  the  Defendant,  directed  solely  to  the  question  of  fraud, 
were  communicated  to  the  Plaintiff's  attorney ;  that  on  the  18th 
of  Februari/ 1803,  the  attornies  on  both  sides  drew  up  a  written 
consent  that  the  depositions  taken  under  the  above  interrogato- 
ries and  cross-interrogatories  should  be  read  in  evidence  in  this 
cause  which  had  been  set  down  for  tri&l,  instead  of  one  of  the 
other  causes  in  which  the  consent  for  the  commission  had  been 
obtained  (all  having  been  consolidated,  that  is,  four  upon  the 
event  of  this  cause,  and  four  upon  the  event  of  the  cause  set 
down ;)  and  that  the  Plaintiff's  attorney,  instead  of  apprizing 
the  Defendant's  attorney  of  any  objection  on  the  ground  of 
the  contract  being  admitted  by  the  mode  in  which  the  money 
had  been  paid  into  court*  had  on  the  day  before  the  trial  of  the 
cause  applied  for  and  obtain^  an  adwssion  of  the  subscription 
to  the  policy. 

Bayle}/  Serjt.  shewed  cause  and  argued,  in  the  first  place,  that 
the  payment  of  the  premium  into^  court  generally,  was  not  such 
an  admission  of  the  contract  as  precluded  the  Defendant  from 
shewing  that  the  policy  was  void  as  having  been  fraudulently 
effected.  [But  as  thcj  Court  gave  no  opinion  upon  this  point  the 
argument  is  omitted.]  ^dly^  He  insisted  that  the  Plaintiff  had 
waved  the  right  of  making  the  objection  now  urged,  inasmuch 
as  he  had  by  his  conduct  put  him  to  i}f&  expence  and  trouble 
of  collecting  that  very,  evidence,  the  receipt  of  which  he  opposed 
at  the  trial,  and  that  the  Court  therefore  would  not  allow  him 
to  be  heard  upon  it. 

Shepherd  Seijt.  contri,  contended  that  nothing  but  a  positive 
agreement  could  preclude  the  Plaintiff  from  insisting  on  a  point 
of  law ;  and  that  if  the  circumstances  of  his  having  prepared  to 
support  his  case  upon  other  grounds  were  to  be  deemed  a  suffi- 
cient reason  for  preventing  him  from  insisting  oii  a  legal  advan- 
tage,  the  same  argument  might  be  used  in  every  case  where  a 
point  of  law  is  started  at  the  trial,  even  though  it  should  happen 
to  be  suggested  by  the  counsel  at  the  trial  for  the  first  time. 

Cur.  adv.  vulL 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
^  LordALVANLEvCh.  J.  We  wish  .to  be  understood  to  give  no 
opinion  upon  the  point  whether  the  payment  of  money  into  court 

in 
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1803.  had  not  prodaced  the  ticketi  it  was  a  fair  presampticm  timt  bf 
'  had  sold  it. 
WHiTwiLt  Vaughan  Seqt.  iti  support  of  the  rale.  The  ▼erdict  m  tb 
Bbhii  tTT.  case  cannot  be  sustained  upon  the  money  comits,  for  it  ha^ 
been  expressly  found  that  the  Defendant  at  the  time  he  accepted 
.  the  bill  drawn  upon  him  by  Couch,  had  no  efiects  in  bis  haodi, 
though  be  expected  a  remittance  from  Couch,  his  acceptance  ea 
only  be  considered  as  an  acceptance  for  the  honour  of  the  dravo-. 
None  of  the  cases,  therefore,  in  which  an  acceptance  has  beee 
held  to  be  primA  facie  evidence  of  money  in  the  hands  of  the  ac- 
ceptor, are  applicable  to  the  present  case ;  for  the  circnnistaiire! 
of  this  case  preclude  the  Plaintiff  from  saying  that  the  Defeod- 
ant  had  money  belonging  to  the  drawer  in  bis  hands  at  the  ^asst 
of  the  acceptance.  Indeed  the  argument  insisted  upon  for  tbe 
Plaintiff  goes  the  length  of  shewing  that  in  no  case  whatever  is  it 
necessary  to  declare  against  the  acceptor  upon  a  bill  of  exchasge: 
for  if  the  Plaintiff  in  this  case  ought  to  recover,  resort  may  ^ 
ways  be  had  to  the  money  counts,  and  the  bill  merely  be  es- 
ployed  as  evidence  in  support  of  those  counts.  The  case  of  Ta- 
lodt  v.  Harris  is  perfectly  distinguishable  from  this :  there  all  tk 
parties  were  privy  to  the  nature  of  the  transaction,  and  the  Tk- 
fendant  had  allowed  his  name  to  be  used  upon  the  bill  for  tk 
purpose  of  raising  money.  With  respect  to  the  case  of  Loag- 
champ  V.  Kenny,  it  was  there  shewn  that  the  value  of  the  ticket ' 
which  the  Defendant  had  retained  was  five  guineas,  and  the  yn- 
sumptive  evidence  that  he  had  actually  received  that  sum  was  ex- 
tremely strong,  for  his  expression  on  being  charged  with  haviif 
received  the  money  amounts  almost  to  a  confession  that  he  had 
received  it.  In  this  case  the  only  evidence  to  charge  the  De- 
fendant, is  his  ackcowledged  expectation  that  a  bill  of  the  drawer 
in  his  possession  would  be  paid  when  due ;  but  non  constat  that 
he  was  not  deceived  in  bis  expectation,  and  possibly  the  bill  sdll 
remains  unpaid. 

Cur.  adv.  xmh. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Al  V  AN  LB  Y.  Ch.  J.  This  was  an  action  on  a  bill  of  exchange 
with  a  count  on  a  banker's  check,  and  also  the  common  monej 
counts.  On  the  first  and  second  counts  the  Plaintiff  is  precluded 
from  recovering,  by  objections  in  law  taken  on  the  part  of  the  De^ 
fendant,  which  are  insurmountable.  The  Plaintiff  however  issbfe 
that  he  is  entitled  to  recover  upon  the  count  for  money  had  and 
received.  Upon  that  point  the  question  for  our  consideration  arises 

00 
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!9ion  the  oonveraation  which  passed  between  the  parties  at  the  time       1808. 

^vehen  the  Defendant  accepted  the  bill  drawn  upbn  him  by     ' 

t  CoucA,  and  of  which  the  Plaintiff  was  indorsee.    At  that  time    Wbitwsii. 

[•  the  Defendant  told  the  Plaintiff  that  he  expected  remittances     Pinkbtt. 

.  from  Couch,  and  that  as  he  had  a  bill  for  80/.  belonging  to  Couch  , 

r  in  his  hands,  which  would  be  paid,  he  would  run  all  risks,  and 

,.  accordingly  gave  the  Plaintiff  a  check  upon  his  banker.    The 

,  question  then  is,  whether  this  declaratipn  of  the  Defendant's  be 

,  not  prima  facie  evidence  that  the  80/.  bill  was  paid  ^  for  if  that 

bill  was  paid  the  action  for  money  had  and  received  would  be 

.  maintainable  on  the  ground  of  the  Defendants  specific  appro*- 

priation  of  that  money  to  the  payment  of  the  Plaintiff's  demand. 

It  has  been  contended  that  the  above  declaration  of  the  De-^ 

fendanf  s  puts  it  upon  him  to  shew  that  the  bill  was  not  paid.   In 

support  of  this  proposition  the  case  of  Longchamp  v.  Kenny  was 

relied  upon,  where  Xord  Matufield  held  that  the  sale  of  a  ticket* 

and  the  receipt  of  the  price  by  the  Defendant  might  be  presumed 

against  him  unless  he  produced  the  ticket.     But  in  that  case 

^  there  was  abundant  evidence  out  of  the  Defendant's  own  mouth 

"  that  he  had  received  the  price  of  the  ticket  till  he  proved  the 

contrary.     Indeed  there  was  another  circumstance  in  that  case 

'   which  distinguished  it  from  the  present,  viz,  that  the  Defendant 

'    there  had  complete  notice  of  the  question  which  was  to  be  tried 

^    between  himself  and  the  Plaintiff,  a^d  could  not  be  surprised  by 

the  form  of  the  count  under  which  the  Pluntiff  recovered.     In 

*    this  case  it  was  undoubtedly  a  surprise  upon  the  Defendant,  for 

'    he  came  to  trial  prepared  to  resist  the  counts  upon  the  bill  and 

^    check,  and  to  shew  that  he  never  accepted  tjbe  former.  It  wotdd 

^    be  going  too  far  tl^refore  to  presume  thajt  because  the  Defen- 

'    dant  did  not  produce  the  80/.  bill  (which  was  not  in  question)  he 

'    must  have  received  the  amount.    The  case  of  Longchamp  v. 

'    Kenny  therefore  as  distingruishable  from  the  present,  and  the 

Plaintiff,  whatever  be  the  merits  of  his  case,  must  be  nonsuited. 

Rule  absolute* 


*0L.  Ill,  o  o 


1808. 

Nov.  C8ifa. 


If  bail  above 
be  put  in  and 
jusUiied  within 
four  days]ffooi 
the  ruling  the 
Sheriff  to  bring 
in  the  body, 
the  Court  will . 
set  aside  all 
proceedings 
upon  the  bail, 
bond  0)01  • 
menoed  pre- 
vious to  the 
time  ofjostifi- 
cation.* 
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HPhe  shj&riff  having  been  iruled  to  bring  in  the  body  on 

of  November^  the.  Plaintiff  immediately  afterwards  tool[<^ 
as^igqment  of  the  bail-bond,  sued  out  writs  against  tbe  DeMs: 
and  the  bail  returnable  op  the  SSth,  and  delivered  declaia^^fe 
against  them.  On  the  25jth  bail  above  were  put  in ;  and  notic? 
of  justification  having  been  given,  the  bail  were  justified  vitfc 
the  four  days  from  the  ruling  of  the  sheriff.  A  rule  hafingb^ 
obtained  to  shew  cause  why.  the  proceeduigs  on  the  bail-lic^' 
should  not  be  set  aside  for  irregularity, 

Bajfley  Serjt.  now  shewed  cause,  and  contended,  Aataltbo'p 
the  Plaintiff,  after  taking  an  assignnuent  of  the  bail-bond,  bi^ 
at  liberty  to  proceed  against  the  sheriff,  yet  that,  accordiof '-^ 
the  practice  of  the  court,  he  is  nt  liberty,  after  rtiling* 
sheriff,  to  take  an  assigpmeht  of  the  ba3-bond  a9d  pf<^ 
thereon. 

Sellon  Serjt.  contrk,  insisted  that  the  Plaintiff,  by  ruling* 
sheriff  to  bring  in  the  body,  had  given  fonr  days  to  put  in  1^ 
and  a3  bail  had  been  put  in  withia  that  time  the  Plahitif  oi#' 
not  to  have  proceeded  on  the  bail-bond* 

The  Court  were  of  opinion,  tiiat  as  bail  had  been  put  in  d 

justified  according  to  the  rule  upon  the  sheriff,  it  was  notcosr 

petent  to  the  Plaintiff  to  proceed  upo^  the  bail-bond;  tho^.^ 

the  rule  upon  the  sheriff  had  not  been  complied  with,  thertfifi* 

tiff  might  have  taken  an  assignment  of  the  bail-bond,  andita^ 

proceeded  upon  it  after  having  ruled  the  sberifil 

Bute  absalflt^' 

*  And  see  BUclfori  v.  KifwAwis*  1  Blng.  18t. 
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Hesse  v.  Stevenson.  iyra».  tstiu 

^T^HIs  wa»aB  an  aotion  of  coyemmt,  tried  htd&te  hoirAAhanky  Covenant  by 
Ch.  J.  at  t^  sittings  after  Eatter  term  1808.    The  deelarar  cCTidTfiiBFes 
tien  stated,  that  bj  deed  pM  made  by  the  Defendant  on  the  5th  >?  f  i^}''^^- 

^     _  *AA«  ..1  ^•i  ^*^«  right  timt  he 

of  January  1q02,  reeitmg  that  cettain  letters  patent  had  be^n  has  good  right, 
footed  by  His  present-Majesty  to  one  MaHhia$  Koopi^  bearing  ^a"  power,  and 
date  respectively  Ihe  17th  day  of  February  mid  the  18th  day  of  to  auignand 
May  1801,  granfing  unto  the  said  M.  Koaps,  his  executors,  ^"^/^^^^^ 
administrators,  and  assigns,  the  sole  privilege  of  making  paper  he  has  not  by 
from  straw,  fcaj,  thistles,  waste  and  refuse  of  hemp  and  flax,  JI|^|"o"indi- 
«nd  di8erent  kinds  of  wood  and  bark,  for  the  term  of  14  years,  rectiy  forfeited 
and  14  years,  from  the  lespeotiYe  dates  of  the  said  respective  IbJ^'^^^'^e^ver 
letters  patent,  and  for  the  places  in  the  said  letters  patent  parti-  had  or  migin 
culaorly  and  respecfively  mentioned ;  also  reciting,  that  the  said  lifj^am^^.  ^Heid 
M.  Koops,  by  deed  of  assignment  of  dM  96th  of  Frbruary  1801,  that  the  gene- 
tissigned  ov^  certmn  shares  of  the  said  letteri^  patent  wito  Jwnes  former^woids  of 
Stevenson^  (the  Defendant,)  John  Forhii,  John  Hummer,  and  thecotenantit 
WitUam  Tate,  their  excte^rs,-  adnmnstrators,  and  assigns ;  and  by\'i!^  uTter. 
also  reciting,  that  by  an  acd  of  pariiament  passed  in  the  41st  year  ^^'  the  auigti^ 
of  His  presint  Majest/s  reignit  wes<aaptoog  other  things)  enacted,  cateTbunk-  ' 
that  it  shonlijhand  n^ht  be  lawful  to  and  for  the  said  M.  Koops,  rnptintheirowa 

%  •  .  J     ...  .      .  ji  .  •  'At         ^  names  enecote 

his  executors,  administrators,  and  assigns,  or  any  or  either  of  a  deed  with 
them,  to  transfer  or  asrign  the  smd  letters  patent  respectively,  <>tjicr  creditors, 
or  either  of  thsm,  Imt  any  part  or  share,  parts  or  shares  thereof,  mid  i^ifhe  ere- 
or  any  benefit  or  advanti^  to  arise  Ibec^rom,  to  any  number  <li«>n  who  may 
of  persons  not  exceeding  00 ;  and  also  reciting,  that  the  said  deed,  reieabe 
James  Stevenson  had  ^med  to  sell  and  dispose  often  lOOOth  p^rts  ^^^  ^»kru|it 

.  _       ,.■.,,  1     -^t  .     .«» .  fromall  actions, 

or  shares  of  and  m  the  ${ttd  letters  patent  to  the  Plaiutin  m  eon-  suits,  claims, 
sideratiott  of  the  sum  of  1800/.,  and  that  the  said  James  Sievemou  "'^.  ^^'^'^^^» 

against  iiim  or 

assigned  the  same  accordingly ;  the  said  James  Sievensots  did  by  his  esute,  and 
the  said  deed  poll  covenant,  proimse  and  agree  to  and  wkh  n"^i\ig"Jfed^ 
the  said  O.  L.  -Hesse,  his  executors,  administrators,  and  asngns,  ail  the  creditors 
that  he  the  said  James  Stevenson  had  good  right,  fuU  power,  ^J.'l^^i^^^ 
and  absolute  iftid    lawful  authority    to    assign    and    convey  are  not  barred. 

from  claiming 
as  assignees 
the  bcntft  of  a  pateat^right  previoaily  abCainad  %y  Iha  bankmii^'  A  patant-right  for  the  exclusive 
wereise  oC  an  invention  omained  from  the  Crown  by  an  uncertificated  bankrupt,  i9  a^ted  by  the  pre- 
vious assignment  of  the  cpmmissionefs,  and  vests  in  the  assigaees.* 

Ad  act  of  parliaoulit,  ampowcrfng  aucb  batikr«)tf>pitenif  e,h(s  eiecutois,  adAanUtiators,  puid'fiplgiv, 
to  assign  the  right  to  a  greater  namber  of  persona  than  allowed  by  the  letters  patent,  and  declared  to 
be  a  public  act,  does  not  enable  either  the  bankrupt  or  his  assigns  to  make  a  better  title  than  tbey  could 
before  the  act. 

*  AiidseeJiraiv.i4(famfoii»  SB  &A.225— SSS.    L^n^ipan  v.  Tn/)p,2N.  R.67— -n. 
Cdt$  ?.  BorrdiP,  4  Taunt.  754—758. 

o  o  2  the 
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180ft.       the  said  ten  1000th  parts  or  shares  of  and  in  the  said  kto 

patent  and  concern  for  making  paper  from  straw  and  other  bn? 

ly*  materials,  and  then  the  Plaintiff  assigned  by  way  of  breach  tk 
iriTCNioy.  the  said  James  Stevenson  had  not  good  right,  full  power,  or  abs- 
lute  or  lawful  authority  to  assign  and  convey  the  said  tea  lOOttk 
parts  or  shares  of  and  in  the  said  letters  patent  and  concern,  ac- 
cording to  the  tenor  and  effect,  intent  and  meaning  of  the  sae 
deed  poll.  The  Defendant  by  his  plea  crayed  oyer  of  the  deei 
and  the  covenant  was  stated  in  these  words,  "  That  I,  thesak 
James  Stevenson,  have  good  right,  full  power,  and  absolute  a&i 
lawful  authority  to  assign  and  convey  the  said  ten  1000th  parti 
or  shares  of  and  in  the  said  letters  patent  and  concern  for  maki^ 
paper,  &c.  and  that  I  have  not,  by  any  means,  directly  or  b 
directly,  forfeited  any  right  or  authority  I  ever  had,  or  mi^: 
haye  had,  over  the  same  ten  1000th  parts  or  shares.''  And  ihm 
the  Defendant  pleaded,  that  he  had  good  right,  full  pover 
and  absolute  and  lawful  authority  to  assign  and  convey  the  s^ 
ten  1600th  parts  or  shares  of  and  in  the  said  letters  patent  sd 
concern,  according  to  the  tenor,  effect,  intent  and  meaning  <r : 
the  said  deed  poll,  and  of  the  covenant  of  the  said  James  Stects- 
son  in  that  behalf  made  as  aforesaid ;  upon  which  issne  was  joiaed 
The  jury  found  a  verdict  for  th^  Plaintiff  for  1800/*,  subject  t: 
the  opinion  of  the  Court  upon  the  following  case :      * 

On  the  30th  June,  in  the  year  1790,  a  commiasion  of  bank- 
rupt issued  against  the  said  M,  KoopSg  whereupon  he  was  dah 
declared  a  bankrupt,  and  William  Chapman  and  Thosnas  Hi- 
were  chosen  assignees  under  the  same ;  and  fjrom  that  time  te 
this,  the  said  Ji,  Koops  hath  not  obtained  his  certificate.    Oi 
the  17th  day  of  February  and  the  18th  day  of  May  1801,  tk 
said  M.  Koops  obtained  His  Majesty's  letters  patent,  as  stated  in 
the  declaration.    An  act  of  parliament,  passed  in  the  41st  year 
of  the  reign  of  His  present  Majesty,  recited  in  the  deed  and  ia 
the  said  declaration,  enabling  the  said  M.  Koops,  his  ^Lecutais, 
administrators,  and  assigns,  to  assign  the  benefit  of  the  said  in- 
yention  to  any  number  of  persons  not  exceeding  60,  &c.  whick 
act  is  declared  to  be  a  public  act    On  the  9th  day  of  September 
1801,  the  creditors  of  the  said  M,  Koops  executed  a  deed,  whicli, 
after  reciting  the  commission  of  bankrupt,  and  the  several  |ho- 
ceedings  had  under  the  same,  and  that  the  said  M.  Koops  hd, 
by  advertisement  in  the  London  Gazette,  called  a  meeting  of  lis 
r  fjgf  1      creditors  on  the  12th  day  of  June,  at  which  he  proposed  to  paj 

ali 
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all  his  creditors^  who  had  proved  their  debts  under  the  raid  com-        1808. 
mission,  as  milch  as  then  remained  due  to  them,  namely^  five 
shillings  in  the  pound,  within  one  month,  and  the  remainder  bj 
three  instalments,  to  be  secured  by  the  said  M.  Koops  in  such    S«av«xtoir.. 
manner  as  his  said  assignees  should  think  proper;  but  that  such 
instalments  of  the  foreign  debts  should  be  deposited  in  the  hands 
of  bankers  to  be  approved  of  by  his  said  assignees,  or  paid  into 
the  Goart  of  Chancery,  to  abide  the  event  of  an  application  to 
that  Court,  to  be  made  within  twelve  months ;  and  that  the  said 
M.  Koops  should  indemnify  the  assignees  against  all  the  costs  of 
such  application,  and  the  carrying  the  agreement  after  mentioned 
into  effect ;  and  that  thereupon,  by  a  memorandum  in  writings 
signed  by  the  creditors  of  the  said  Jlf.  Koops,  parties  thereto, 
dated  the  said  12th  day  of  June  1801,  after  reciting  the  said 
proposal,  it  was  unanimously  agreed  by  the  said  several  creditors 
that  the  said  proposal  should  be  acceded  to,  and  that  the  as- 
signees should  take  such  measures  as  might  be  necessary  to  cany 
the  same  into  effect;  and  that,  on  receipt  of  the  first  instalment^ 
and  such  security  being  given  for  the  payment  of  such  respective 
debts,  and  depositing  the  first  dividends  on  the  foreign  debts  by 
the  said  M,  Koops,  the  said  several  creditors  did  thereby  under- 
take, so  far  as  concerned  themselves,  respectively  to  execute 
good  and  sufficient  releases  in  the  law  to  the  said  M.  Koops,  and 
to  give  him  such  assistance  in  superseding  the  commission  of 
bankrupt  as  the  said  assignees  should  think  proper ;  and  further 
reciting,  that  the  said  A/.  Koops  had,  in  pursuance  of  the  afore- 
said agreement,  paid  to  the  assignees,  and  suchother  of  the  said 
several  creditors  of  the  said  Af •  Koops,  parties  thereto,  as  were 
resident  in  England,  five  shillings  in  the  pound  upon  the  amount 
of  their  respective  debts  proved ;  and  that  on  the  day  of  the 
date  of  the  said  deed,  he  paid  into  the  banking-house  of  Baron 
Dimsdale  and  Co.,  to  the  account  of  the  assignees,  five  shillings 
in  the  pound  on  the  foreign  debts ;  and  also,  that  in  pursuance 
thereof  the  said  M.  Koops  had  given  to  the  assignees  a  warrant 
of  attorney  for  20,000/.  to  secure  the  remaining,  fifteen  shil- 
lings in  the  pound.    It  was  witnessed,  that  in  consideratioa 
of  the  premises,  the  said  hf.  Koops  did  undertake  to  pay  the 
said  William  Chapman  and  Thomas  Hilt,  their  executors,  ad- 
ministrators, or  assigns,  the  remaining    fifteen   shillings   in 
the  pound,  in  trust,  to  pay  themselves  and  the  rest  of  the 
creditors,  parties  thereto^  resident  within  this  kingdom,  the  re- 
maining 
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I 
Xgos.       mailing  fifteen  sbillingg  in  the  pound  on  tbeir  tmpte&n  ik, 

by  three  instalments;  and  also  to  pay  mto  the  snd  bukiit 

Hbsss  ho!ise»  in  the  name  of  die  assignees,  the  Temaining  fifteen sk- 
SrtTETittfir.  liogB  io  the  pound  upon  the  foreign  debts  i  and  in  eaie  of  sr 
snrplna  after  payment  of  such  debts,  and  all  oosts  and  exp«& 
to  pay  the  same  to  the  said  Af •  Koof$,  his  execntors  or  uUir 
8trators»  or  otherwise,  as  be  or  they  should  direct;  and  it  n 
farther  witnessed,  that  in  pursuance  of  the  aforesaid  agreemft 
and  in  consideratioo  of  Uie  premises,  tfaey,  the  said  ifiil*s» 
*  Chapman  and  Thomas  HiU,  and  the  sof  eral  other  creditors  t 

the  said  id.  £oop9,  parties  thereto,  did  remise,  ieiease>  ati 
quit  claim  unto  the  said  M.  Koap$^  his  heirs,  executors,  d 
aidministrators,  all  actions,  suits,  claims,  and  desiands  rk 
soever,  which  they  or  any  or  either  of  them  then  had  or  to 
or  thereafter  should  or  might  have,  challenge,  claim  or  desix 
against  the  said  M.  Koop$,  his  heirs,  executors,  adminstnioa 
or  his  or  their  estate  or  eflfeots,  on  account  of  the  debtf  to  tks 
or  any  or  either  of  them  then  dud  and  owing  from  tl)e  ^ 
M.  Kosps ,  or  of  any  other  cfltuse,  matter,,  or  thing  whatsoe^^ 
save  and  except  sucdi  actions,  suits,,  claims,  or  demands  as  w^ 
arise  under  or  by  virtue  of  the  said  deed,  or  of  the  said  bood^ 
judgment  theretn-before  reeited ;  and  further^  that  uDtil  ^^t 
m  payment  of  the  instakieuts,  the  said  William  Ckajnm^l 
ThmmoM  Hill  should  not  take  out  execution  on  the  said  jsdgae&Ll 
or  proceed  on  the  said  bond,  or  otherwise   molest  the  sni 
AT  Koops ;  and  that  upon  payment  of  the  said  instabaeatsa^ 
faction  should  be  acknowledged  on  the  roU.    Three  of  tbe  <^ 
ditors  of  the  said  M.  Koaps,  Who  had  proved  debts  ooder^  | 
eommifsion  to  the  amount  of  about  600/.  never  efxecntei^ 
deed.    The  said  M.  Koap$  paid  the  first  instahBents,biitfaiiiB( 
to  pay  the  subsequent  instalments,  he  lodged  certaiasecoii^^'^ 
the  hands  of  the  solicitor  to   the  assignees,  amonotii^ 
169d//ll9. 6c/.,  the  produce  of  which  has  since  been  rer^'^J 
the  assignees  for  the  benefit  of  the  creditors.    He  alio  W 
certain  securitiM  from  a  Mr.  Richard  Tms$  in  the  ssm^^ 
to  the  anmint  of  3600/.  which  has  since  been  profed  by  ^ 
said  miliam  Chapman  and  Thoman  HUl,  under  a  cob0^ 
of  bankrupt  against  the  said  Richard  Torn,  and  the  rtm^ 
ai  the  said  fifteen  shillings  in  the  pound  not  having  ''^  ^  j 
fted  by  the  said  M.  Koops,   the  said  WiUiam  Clap^^JZ 
Thomas  HUl  entered  up  judgment  against  the  said  il*^^ 
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on  the  warraat  of  attotaey  given  by  th6  said  Af.  Kecp$  on  thie       IflflB. 

3l8t  day  of  March  18Q2,  and  on  the  14th  day  of  October  1802,      

issaed  a  >i./tf.  thereon,  ^^inst  the  said  effiefcts  of  the  said  Af.        "^** 
Koops,  and  entered-  the  dweUiBg4io«Kse  of  ithe  said  M.  Kocpi,    Snmivtov. 
'  sold  his  fumitare  and  oth^r  efleots  thereio,  amounting  to  a  oonsi- 
i  derable  sum  of  money,  and  also  entered  npon  the  prteiibed  where 
the  manufactory  under  the  said  letters  patent  and  act  6f  parUar 
1  ment  were  carried  on,  and  took  possession  of  the  same  and  the 
effects  tiierrfii>  under  the  said  exeovtion,  and  still  continue  to 
keep  possession  therwrfl 

The  question  wte,  Whetiier  the  Plainti£P  was  intitled  to  re* 
;  cover  ?  if  so,  the  verdict  to  stand,  if  not,  to  be  entered  for  the 
[  Defendant 

Onslow  Serjt.  fbr  die  Defendant,  was  caHed  upon  by  the  Court 
to  begin.  First,  upon  the  fair  construction  of  the  fDOvenlmt.upon 
[  which  the  Plaintiff  has  declared  he  cannot  recover,  unless  he 
,   shew  by  way  of  breach,  that  the  Defendant  has  by  some  act  of 
,   his  own  impeached  that  title  which  he  conveyed  to  the  Plaintiff* 
;    Secondly,  Supposing  the  cohveyanoe  flroin  the  Defendant  to 
have  been  imperfect>  still  the  assignees,  by  tfieir  conduct,  have 
precluded  themselves  from  disputing  the  title  which  the  Defen- 
dant conveyed  to  the  Plaintiff.  Thirdly,  The  interest  of  Jf.  foops 
in  the  patent  did  not  pass  under  the  assignment  of  the  eotaibis* 
sioners  of  bankrupt.    Lastly,  The  act  of  parliament  stated  in  the 
case,  enabled  the  Plaintiff  to  convey  a  good  title.  First,  the  words 
of  the  covenant  are,  that  the  Defendant  has  g^ood  right,  full 
power^  and  absolute  and  lawful  authority  to  assign  and  convey, 
but  they  are  followed  by  the  qualification,  that  he  has  not  done 
any  thing  to  forfeit  his  right.    This  qualification  must  be  con- 
strued to  control  the  whole  coi^ehant ;  nor  will  thd  ahangement 
of  the  words  vary  that  construction.    The  doctrine  laid  down  in 
Browning  v.  Wright,  amit,  vd.  2.  p.  18.,  is  peculiariy  applicable 
to  the  present  case.    In  that  case.  Lord  Eldon,  after  stating  that 
covenants  againit  the  acts  of  all  mankind,  are  in  l^eneral  only 
required  in  conveyances  of  leasehold  property,  observes,  **  Whttt 
would  be  the  use  of  any  of  the  other  cbvenants  if  the  coreniBint 
relied  on  were  general?  It  would  be  of  little  service  to  tike, 
grantor  to  insist  that  the  Warrtinty  and  the  eoieaants  for  quiet 
enjoyment  and  further  assurance  were  specially  confined  to  him- 
self and  his  heirs,  if  the  grantee  were  at  liberty  to  say,  I  cannot 
sue  jon  on  those  covenants^  but  I  have  a  cause  of  action,  arising 
on  a  general  covenant  that  supersedes  them  all.'*    In  suppprt 
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1803.       of  his  reasoning  upon  this  point,  his  Lordship  refers  to  tke 

of  Fielder  v.  Studleyt  Finch  90.  Mr.  J.  Balfer  says :   •'  The  Dh 
fendamt  has  expressly  told  us  in  one  part  of  the  deed,  that  •: 
SrftTKNMir..    means  to  covenant  against  his  own  aets/  attd  are  we  to  say  the 
be  has  in  the  same  breath  covenanted  against  the  acts  rfall  tbr 
vrorld  ?'*  And  Mr.  J.  Heath  observes  that  **  When  any  scnteaop 
contains  distinct  covenants,  and  there  are  words  ef  restrictkx: 
either  in  the  prefatory  or  conclndin^  ^rt,  those  words  most  be 
extended  to  every  part  of  the  sentence,  unless  the  inteotioB  o 
the  parties  appear  to  require  a  contrary  construction.     On  tk 
authority  of  this  case,  I  contend  that  the  Defendant's  eovoiad 
is  confined  to  the  impeachment  of  his  title  by  some  act  ofksp 
own.  Both  in  deeds  and  wills  the  Court  is  to  look  to  the  real  k- 
tent  of  the  parties.    The  principle  above  laid  down  by  Mr.  Je- 
tice  Heath  is  very  old,  and  was  adopted  by  Lc»d  Mat^iM  b 
the  case  of  Kingston  v.  Preston^  eit.  D&ug.  689.  ed.  2.    IV 
case  of  Nervitt  v.  Munm,  3  Lev.  46.,  is  a  very  strongs  aathar 
in  favour  of  the  Defendant,     in  that  case  there  were  fonr  r*' 
Tenants,  the  first,  third  and  fonrth  were  restrained  to  the  ae&  - 
of  the  grantor  and  his  aneestors^  the  second  was   aBfimitei; 
and  three  Judges  against  North  Ch.  J.  held,  that  as  the  graoiff 
had  first  <^venanted  against  his  own  acts,  it  could  not  be  is- ' 
tended  that  he  had  immediately  afterwards,  in  a  covenant  to  tkj 
same  efiect,  covenanted  against  the  acts  of  all  the  world.    1/ 
the  case  of  Gainrforih  v.  Griffith,  1  Sound.  60.  be  relied  opes 
by  the  other  side,  the  same  answer  which  was  given  to  it  is 
Browning  v.  Wright  may  be  given  here ;  namely.  That  the  co- 
venants there  respected  leasehold  property^   Secondly^  The  eases 
of  Evans  v.  Mann,  Cowp.  569.  ;^  Chippendale  t.  Towtlimoe, 
Cooke'sBank.  L.462,  ed.  1. ;  and  La  Roche  v.  Wakeman,  Peaked 
N.  P.  140.,  show  that  unless  the  assignees  disaflSrm  the  title  cf 
an  uncertificated  bankrupt,  he  may  dispose  of  the  property  ac- 
quired by  him  subsequent  to  the  bankruptcy.     Besides,  the  as- 
signees have  by  their  own  express  acts  precluded  themselves  fioo 
disputing  the  title  of  the  bankrupt ;  for  at  a  public  meeting  of  the 
creditors  summoned  by  advertisement  in  theGasette,  they  entered 
into  a  composition  with  AL  Koops^  the  terms  of  which  have  beea 
complied  with  by  him,  and  in  consideration  of  which,  the  assignees, 
together  with  the  creditors  present  at  that  meeting,  renused  asd 
released  to  M.  Koops  all  actions,  suits,  claims  and  demands  what- 
ever. Shall  the  assignees  after  reaping  the  benefit  of  the  compo- 
sition entered  into  with  M.  Krops,  now  or  at  any  future  time,  be 
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lat  liberty  to  disaffirm  his  title  to  that  property  which  he  conveyed       1808* 
to   the  Defendant,  and  the  Defendant  to  the  Plaintiff?   The      * 
assignees  have  the  power  of  compounding  a  debt,  if  they  think        '^  «'*' 
proper,  and  sach  composition  will  be  good  against  the  credi-    STmrtMsovA 
tors,  though  the  conduct  of  the  assignees  may  be  impeached  be- 
fore the  Lord  Chancellor.    Supposing  the  deed  of  composition 
not  to  be  legally  binding  upon  the  assignees  because  some  of  the 
creditors  did  hot  assent/ yet  inasmuch  as  it  has  been  carried  into 
effect*  it  may  operate  in  a  court  of  equity*  and  may  induce  such 
coart  to  enjoin  the  assignees  from  doing  any  act  by  which  the 
title  of  the  bankrupt  may  be  disaffirmed.    If  so*  the  Defendant's 
title  is  not  radically  bad :  for  the  Defendant  can  never  be  evicted* 
and  consequently  can  have  no  right  to  complain  of  a  breach  of 
covenant.    Thirdly*  The  right  to  the  invention  being  a  mere 
metaphysical  right*  did  not  pass  to  the  assignees  under  the  com- 
mission.    It  was  nothing  but  a  right  to  exercise  a  particular  in- 
vention. Now  the  case  of  Chippendale  v.  Tomlinson  clearly  shews^ 
that  the  assignees  have  no  power  to  let  out  either  the  person  or 
the  talents  of  the  bankrupt.   Could  not  M.  JCoops  have  applied  to 
monied  men*  and  offered  to  exercise  this  invention  as  their  ser- 
vant? and  could  the  assignees  in  such  case  have  claimed  the 
fruits  of  his  ingenuity  ?   [Chamhre  J.  The  right  to  the  patent  is 
made  assignable :  why  then  may  it  not  be  assigned  under  a  com- 
mission of  bankrupt  ?]    The  right  of  assignment  contemplated  in 
the  grant  was  a  voluntary  assignment*  whereas  the  assignment 
under  a  commission  is  compulsory.    Lastly*  The  assignment  of 
M,  Eoops  to  the  Defendant*  and  consequently  that  of  the  De- 
fendant to  the  Plaintiff*  is  authorised  by  the  act  of  parliament 
stated  in  the  case.  The  object  of  that  act  was  to  enable  M.  Koop$ 
to  convey*  and  therefore  necessarily  establishes  all  conveyances 
made  by  him.    In  the  deed  of  which  M.  Koops,  previous  to  the 
passing  of  the  act  of.  parliament  assigned  to  the  Defendant*  it  ia 
true  that  no  mention  was  made  of  the  bankruptcy  of  Koap$ ;  but 
the  act  of  parliament  subsequent  to  that  deed*  having  enabled 
the  assigns  of  Koops  to  assign  over  to  others*  is  a  legislative  ac- 
knowledgment of  the  Defendant's  right  to  execute  a  good  con- 
veyance to  such  persons  as  he  should  think  fit. 

Puykif  Seijt.  for  the  Plaintiff.  The  cases  cited  respecting  cove- 
nants do  not  apply  to  this  case*  in  which  the  general  covenant 
relied  upon  is  of  a  different  nature  from  the  particular  covenants     [  572  ] 
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ductory  wordU*  ■*  for  and  notwithstanding  any  thin^  hw 


8r»TBii«oHi    done  to  the  contrary/'  which  worda  were  qiplicable  as  wA  to 
the  covenant  in  dispate  as  to  that  which  pieoeded  iL     The  car 
of  Fielder  w*  Siudleg^  was  an  appUcation  to  a  cobrt  of  eqfvty  bf 
bill  for  relief  against  an  action  of  covenant  at  law  on  the  grmd 
of  a  mistake ;  it  appearing  by  the  deed  that  all  the  oorenaiib 
were  made  with  the  same  view»  and  yet  that  one  ot  tbcm  wii 
general  and  all  the  rest  limited ;  the  fonndation  ef  the  decfee 
therefore  was,  that  the  parties  had  made  a  mistake,  dace  tbt 
covenant  sued  apon  was  contradicted  by  the  rest.     It  iMiy  ^ 
be  observed  of  the  case  of  tfervin  v»  Muns^  that  both  coveaaali 
Were  made  with  the  same  iateat»  and  therefore  to  have  gives 
efiect  to  one  as  generali  and  to  the  other  as  limited,  would  have 
been  a  gross  contradictioa.     In  order  therefore  to  bring  this 
case  within  the  authority  of  the  above  deeiaions,  it  mnat  be  w^k 
out  that  the  covenant  now  sued  upon  is  inconsistent  with  the  othcf 
eoveaants  ia  the  same  deed.  If,  in  fact,  that  deed  had  oentained 
any  other  covenants  inconsistent  with  the  general  covenant  fcv 
title,  the  Defendant  would  have  set  them  oat  upon  ^ymr,  aad 
have  thas  brooght  them  before  the  Court.  The  lattmr  part  of  tie 
covenant  set  out»  by  which  the  Defendant  deelares  that  he  hai 
not  forfeited  his  right,  may  perhaps  have  been  anneceasary,  aft^ 
the  former  general  stipulation*  that  he  had  good  right  to  convey; 
but  though  unnecessary*  it  is  not  contradictory  to  the  foniMr 
part.    It  has  also  been  urged  upon  the  authority  of  La  Recht 
V.  fVakematit  that  Keops  had  good  title  to  convey,  notwithataad- 
iog  his  bankruptcy ;  but  that  case  only  proves  that  aa  nncertifr' 
cated.  bankrupt  has  a  good  title  against  a  wfong-dow.     Lsni 
Kenyan  there  says, ' '  if  the  assignees  of  Smith  (the  bankrupt)  tsks 
any  steps  to  disaflSrm  his  title  they  may  do  so ;  but  if  they  do  not, 
he  being  the  ostensible  owner»  may  convey  a  title  to  the  Plain- 
tifis*  subject  to  be  disaffirmed  by  them."   The  assignees  therefore 
have  a  better  title  than  the  bankrupt,  and  may  interfere  to 
defeat  his  conveyance.     In  the  case  of  Evan$  v.  Mann,  it  was 
determined  that  the  assignees  of  a  bankrupt  may  maintain  an 
action  for  the  value  of  goods  acquired  by  an  uncertificated 
bankrupt  subsequent  to  his  bankruptcy,  and  sold  by  him,  without 
naming  themselves  assignees;  Lord  J(faif5>fe/J  observing,  that  the 
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property  of  the  goods  wfts  in  the  amgneeB,  end  that  the  sale  by       I86S. 
the  bankrupt  was  a  contract  by  him  as  their  agent,  and  on  their 
account.    So  in  this  ease,  though  the  assignees  suffered  Ko^ 
to  carry  on  the  patent,  they  -might  have  taken  it  to  themselves. 
The  cases  of  Webby.  For,  7  T.  R.  301.  and  Fowler  v.  Domf^ 
ante,  vol.  1 .  p.  44.  proceeded  upon  the  same  principle  as  that  of 
Ijo  Roche  V.  Wakematt,  admitting  the  right  of  the  assignees  to 
interfere,  bat  allowing  the  bankrupt  himself  to  maintain  an 
action  until  such  in  terferenoe  should  take  place.  If  the  instrument 
executed  in  this  case  by  the  assigpftees,  is  to  be  considered  as  an 
assignment  to  Koops,  it  was  an  asrignment  upon  terms  wfaioh 
have  not  been  complied  with ;  ibr  he  oontracted  to  pay  the  re- 
mainder of  the  debts,  which  he  had  not  done.    With  respect  to 
the  objection  that  the  patent  did  not  pass  under  the  assignment* 
it  is  suflScient  to  observe,  that  all  property^  both  real  and  per- 
sonal, and  choses  in  action  belonging  to  a  bankrupt,  pass  to  his 
assignees.   If  the  patent  in  question  be  deviseable  and  assignable 
by  the  bankrupt,  as  it  undoubtedly  is^  why  may  not  it  pass  un- 
der  the  assignment  executed  by  the  commissioners  to  the  as* 
signees  ?    Lastly,  The  aot  of  parliament  stated  in  the  case  gave 
no  authority  to  the  Defendant  to  assigi  which  be  had  not  before 
the  passing  of  that  act,  except  as  to  the  number  of  persons  td 
whom  he  was  permitted  to  assign.    That  act  Aras  passed  diverso 
intuitu ;  the  legislature  not  having  in  Oontemplation  the  ques« 
tion,  whether  the  property  belonged  to  the  assignees  or  not^ 
but  only  regarding  the  expediency  of  allowing  the  patent-right 
to  be  divided  into  a  greater  number  of  shares.    This  appears 
from  the  preamble,  which  recites  the  very  diffioulty  which  th« 
legislature  intended  to  obviate. 

Cur.  adv.  vuh^ 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanley  Cb.  J.  The  question  in  this  case  arises  upon 
a  deed  poll,  bearing  date  the  5th  of  January  1802,  by  which  th# 
Defendant  gives  and  grants  to  the  Plaintiff  a  share  in  his  patent^ 
right.  The  deed  is  not  stated  at  length  upon  the  record,  but  we 
consider  the  case  as  if  the  whole  deed  were  now  before  us,  because 
tbe  covenants  contained  in  that  deed  which  are  not  set  forth,  are 
not  at  variance  with  the  covenant  upon  which  the  breach  is  as^ 
signed.  The  covenant,  upon  which  the  question  immediately 
arises,  is,  that  the  Defendant  had  good  right,  full  power,  and  abso^ 
hit  ilnd  lawful  authority  to  convey  ;  and  that  be  had  not  by  any 
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I8O84       means,  directly  or  indirectly,  forfeited  any  rig^t  or  anthoiitf  Ir 
ever  had,  or  might  have  had  over  the  property  in  question.  Tk 
action  arises  upon  the  first  part  of  the  coTenant,  wad  the  \k^ 
STBTBirsiiv.    assigned  is,  that  the  Defendant  had  not  good  right,  fidl  pof^. 
and  absoiate  and  lawful  authority  to  convey.  We  are  call»lii|a 
to  decide  upon  the  true  construction  of  this  ooTenant  It  k 
been  contended,  upon   the  authority  chiefly  of  Brtrmn^^ 
Wright,  that  this  does  not  amount  to  an  absolute  coTenaatfo 
good  title,  but  must  be  confined  to  the  acts  of  the  party  himsdi. 
We  have  looked  with  great  attention  into  that  case;  and  aim 
the  yery  able  manner  in  which  the  principles  which  govern  tk 
construction  of  covenants,  were  then  laid  down  by  Lord  Elis 
and  the  other  Judges^  it  is  unnecessary  for  me  to  enter  at  any 
length  into  the  subject.    Almost  every  case  which  bears  upoi 
the  point  is  there  cited ;  and  indeed  I  find  more  of  tbem  tbm 
stated  than  I  expected,  for  I  did  not  think  that  the  Courts  U 
formerly  been  so  liberal  in  the  construction  of  covenants  as  i 
appears  that  they  have  been.     I  have  examined  all  these  cas^ 
but  I  do  not  think  necessary  to  state  them,  for  we  not  only  agre^ 
with  the  principles  laid  down  in  Browning  ▼.  fVrigkt;  bat  ft 
think  that  the  case  might  have  been  decided  as  it  was  upon  the 
very  words  of  the  covenant^  which  was  restrained  to  the  acts  01 
the  party  himself  by  the  introductory  words^   **  notwithstanding 
any  thing  by  him  done  to  the  contrary i'  and  so  Lord £1^  ^ 
thought,  though  he  adds,  that  if  such  were  not  the  constractioQ  , 
of  the  covenant  itself,  yet  being  coupled  with  the  other  covenant 
which  was  so  restrained,  it  must  be  construed  in  the  same  man- 
ner. .  The  Defendant  having  covenanted  that,  ''  for  and  not- 
withstanding any  thing  by  him  done  to  the  contraiy»"  ^^  ^^ 
seised  in  fee,  and  that  he  had  good  right  to  convey ;  the  latter 
part  of  the  covenant,  coupled  as  it  was  with  the  former  pan» 
by  the  words  "  and  that/'  must  necessarily  be  overridden  bj 
the  introductory  words  **  for  and  notwithstanding  any  tbingbj 
him  done  to  the  contrary ;"  and  this  appears  to  have  been  toe 
opinion  of  the  whole  Court :  but  taking  the  latter  covenant  not 
to  be  restrained  in  terms,  they  proceeded  to  consider  the  rmes 
by  which  covenants  of  this  description  are  to  be  coiistniw> 
From  all  the  cases  upon  this  subject  it  appears  to  be  de- 
termined, that  however  general  the  words  of  a  covenant  m&y  ^ 
if  standing  alone,  yet  if,  from  other  covenants  in  the  samedeeii 

it  is  plainly  and  irresistibly  to  be  inferred  that  the  party  covli  ^ 
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li.a.ire  intesded  to  use  the  words  in  the  general  sense  which  they       1808. 

Import,  the  Court  will  limit  the  operation  of  the  general  words.      

rrhe  question  therefore  always  has  been*  whether  sueh  an  irre-  "" 

sistible  inference  does  arise?  for  if  such  an  inference  does  arise    STBTmsoii* 
from  concomitant  covenants  they  will  control  the  general  words 
of  an  independent  covenant  in  the  same  deed.    In  Lord  Eldon*B 
judgment  one  case  is  mentioned  which  I  think  deserves  some  no-* 
lice,  because  His  Lordship  seemed  to  suppose  that  the  judgment  of 
the  Court  proceeded  upon  the  mere  legal  construction  of  the  deed, 
without  regard  to  any  circumstances  dehors  the  deed.    The  case 
to  which  I  allude  is  Fielder  v.  Siudley ;  which  ajqiears  to  me  to 
be  an  extremely  strong  case  in  favour  of  the  present  Plaintiff,  if 
the  general  covenant  which  was  restrained  by  the  other  special 
covenants  be  considered  as  an  independent  covenant.  Lord  Eldon 
obserresy  that  the  Court  must  have  proceeded  "  on  the  ground  of 
the  intent  of  the  parties  appearing  on  the  instrument,  since  that 
intent  and  the  consequent  legal  effect  of  the  instrument  could  only 
be  collected  from  the  instrument  itself,  and  not  from  any  thing 
dehors**    It  must  be  remembered,  however,  that  the  application 
there  was  made  to  the  Court  of  Chancery  upon  equitable  as  well 
as  legal  grounds ;  for,  on  looking  into  the  case,  I  find  that  the 
Defendant's  father,  in  1657,  had  sold  lands  belonging  to  the  Dean 
and  Chapter  of  Snitfin,  which  had  been  dissolved  during  the  com- 
monwealth.   It  was  not  very  likely  therefore  that  a  party  gelling 
underthese  circumstances  would  covenant  forany  thing  more  than 
his  own  acts.  It  appearing  that  the  general  covenant  was  mani* 
festly  contrary  to  the  true  intent  of  the  parties,  application  was 
made  to  the  Court  pf  Chancery  to  corrept  the  mistake,  in  the  same 
manneras  applications  are  made  to  that  Courtto  Qorrept  mistakes 
in  marriage  articles  where  clauses  are  inserted  contrary  to  the  in- 
'        tent  of  the  parties.  The  decision  therefore  did  not  merely  proceed 
upon  the  construction  of  alegal  instrument,  but  the  circumstances 
entitled  the  party  to  have  the  covenant  rectified  as  having  gone 
beyond  the  intention  of  the  parties.    But  supposing  that  case  to 
havebeendecidedasaquestionatlaw,  the  question  here  is,  whether 
the  principle  I  have  here  stated,  applied  to  this  case,  requires  the 
Court  to  restrain  the  general  words  of  the  covenant  sued  upon  ? 
If  the  inference  be  irresistible  that  the  parties  could  not  intend  to 
make  a  general  covenant,  we  are  bound  to  give  the  Defendant  the 

benefit 


d 
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1808.      beMfitcfthattttfereiiee,    Tie  property  assigiiocl  is  a  duue  in  a 
— -^-'-      ptttm^rig^t:  snditooridBotbemikmiiwniotlieDefeiidaBtttat 

^*''^       KodpSf  tlio  <MrigiiMtl  pvopridor,  bad  been  a  banknpt,  tboo^  pos- 
SrBVBjitov.    ably  liiePlaintiffBUgbt  be  ignorant  of  that  cnoaaMtaiioe.  Iha^e 
looked  anxiooBly  tbroagb  all  tfie  ooneomitant  oo^enants,  in  oider 
to  atoertain  wbetber  tbej  afforded  any  inferenee  of  an  intentioo 
to  Testraitt  the  eoTMant  in  qaestion,  but  I  find  none.  Hie  deed, 
after  reoiting  the  manner  in  wbieb  die  property  came  to  Koops 
tan  yeart  before,  aad  tbe  aMgnment  to  ^eveMsmt,  csontaine  a  coih 
feyance  of  b»  latereBt  to  the  Plaintiff;  and  then  foltows  the  war- 
ranty in  qnettioo,  which,  instead  of  being  framed  in  the  nnial 
and  almost  daily  words,  where  parties  intend  to  be  bound  by  their 
own  acts  oaty,  eta.  *'  for  and  notwithstanding  any  act  by  Imn  done 
tothecontrary,''  omits  them  altogether;  besides  which,  tbe  Defes- 
dant  ooveoants,  that  the  assignee  shall  enjoy  the  property  assigned 
in  ai  ample  a  manner  as  the  assignor.  The  omission  of  these  wovis 
is  almost  of  Itself  decisiTe.  The  attention  of  the  porchaser  is  not 
Ofllled  by  any  words  to  the  intent  of  the  Tondor  to  confine  ho 
covenant  to  his  own  acts.    The  covenant  that  the  Defendant 
has  paid  all  the  calls  is  certainly  personal ;  but  tbe  covenant  for 
title  is  general ;  and  the  Conrt  oagbt  not  to  indulge  parlies  m 
leaving  oat  words  whiofa  are  ordinarily  intredaced,  and  by  whick 
the  real  meaning  of  the  parties  miglit  be  plainly  nnderstoo^.  The 
argument  on  the  part  of  the  Defendant  arises  from  the  kitler  part 
of  the  covenant  in  question.     If  the  party  meant  to  covenant  for 
Ba6  absolute  tigllt  to  ocmvey,  why,  it  is  asked,  does  he  eoveaant 
that  he  hair  not  fosfeited  such  right  ?  To  this  it  may  be  answered, 
that  the  fcitfer  stipulation,  though  unnecessary,  is  net  inconaisteot 
with  the  former.  Tbe  rale  of  construction  adopted  in  Brommng 
V.  Wrigkt  has  never  been  carried  to  such  a  length  as  to  decide, 
that  because  some  clauses  are  introduced  into  a  deed  wMch  do  not 
add  to  tbe  security  provided  by  the  other  clauses,  the  seenrily  so 
provided  is  to  be  restrained.    We  are  therefore  of  opinion,  that 
tbe  covenant  for  absolute  right.to  convey  is  not  restrained  by  tbe 
other  parts  of  the  deed.  It  is  contended,  however,  that  the  De- 
fendant has  conveyed  a  good  title  to  the  Plaintiff.  And  first,  it  is 
said,  tfiat  admitting  the  interest  iti  the  petent^right  to  have  passed 
uttderthe  assignment  of  the  commissioners,  yet  tbe  assignees  have 
reconveyed  to  the  bankrupt  the  whole  of  their  interest  therein  by 
the  deed  of  the  9th  of  September  1601.  It  must  be  remembered, 

however, 
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IfcOwoTBT,  ihat  nothuii;  dmrt  divA  mtkti  epUTcgranoe  by  Ae  a»*       IMft 

sigpneescan  snataio  tiiat  aif;«Bient»  and  ihat  a  mere  vdease viUnot     "" 

l^e  safikMnt;  and  it  was  therefttrainsmted  that  thedeed  amcioatea       ^^^ 

to^aeimTeyaiiee.  ButlhaTenaheatafioninaajiiig^thaiihadead  ^nviaMM4: 

sttl«4^  to  was  neitiier  intendad  ta  oonvey,  nact^id  it  operate  iat 

low*  as  a  oohTeyance*  By  that  deed  the  two  penooa  who  were  the 

as^igneeaof  S«ops,iQgether  with  hiasereral  other  creditoTS,  partka 

l&eretd»  io  eoiisiderati)»ii  of  hia  havii^  agreed  to  pay  them  fifteen 

ahilUngs  in  the  pouad,  and  to  secnre  the  debts  of  the  foreign  core* 

ditors  after  the  same  rate,  did  remise,  release,  and  quit  daim  to 

hins,  all  actions,  suits,  daims,  and  demands  whatsoever.  Bntitis 

to  be  obserred  ^t  the  persons  who  wero  assignees  did  not  co»^ 

vey  as  snob.  Indeed,  if  they  iM^ted  as  assigneesy  why  was  it  neoes»< 

sary  that  the  other  creditors  should  join  ?  and  they  do  not  pretend 

to  bind  the  other  ereditofs,  who  were  not  parties  to  the  deed. 

This  is  the  deed  which  is  said  to  convey  to  Koof$  as  a  porchaaer 

all  the  ioterestof  Ae  assignees,  and  to  make  him  a  new  man.  Bnt 

thewordsarenotsnffieientforthatpnrpose*  IteonldnothaTebeen 

the  intention  of  the  partiei.    Hie  assignees  do  not  affect  to  eon^ 

vey  (Ssr  any  persons  not  parties  to  thedeed.    And  theinstalmenta 

havonot  been  paid  aocording  to  the  agreement.    We  are  thero^ 

fore  clearly  of  opinion,  that  it  is  impossiUe  to  Qonstme  this  deed 

to  be  sneh  a  eonreyance  as  laa  been  oonlended  for  on  the  part  of 

the  Defendant.    With  respect  td  the  supposed  power  of  the 

designees  to  make  such  a  oempromise  with  the  bankrupt  as  tiiaft 

stated  in  the  case,  und  th^  attempt  to  shew  that  it  nmetrafw  la 

a  sale  of  the  property  to  him ;    it  was  not  competent  io  a»» 

signees  to  make  8u<}h   compromiso  witess  the  oth^  orediih>rs 

had  consented  ;  nor  could  the  transaetlon  he  deemed  a  sale  ttn«> 

der  the  usual  powers.    Next  it  is  contended,  that  the  nature 

of  the  property  in  thie  patent  was  snob  that  ik  did  not  paas  under 

the  assignment;  and  seveval  cases  were  cited  in  snppoort of  tina 

proposition.    It  is  said,  that  although  by  the  assignment  eriery 

right  and  int«est,  and  every  right  of  action,  as  well  as  r%h4 

of  possession  and  possibiyty  of  interest,  is  taken  out  of  the 

bankrupt  and  vested  in  the  assignees,  yet  that  the  fruits  of 

a  man's  own  invention  do  not  pass.     It  is   tme^   that  the 

sehemes  which  a  nuUi  may  have  in  his  own  head  befbre  he 

obtains  \^is  certificate,  or  the  fruits  which  he  may  make  of 

such  schemes  do  not  pass,  nor  could  the  assignees  require  him 

to 


S78  CASES  IN  MICHAJBLHAS  TERM 

1808k       to  assign  them  over,  provided  he  does  not  carry  his  schemes  mta 

efiect  vnttl  after  he  has  obtained  his  certificate.  But  if  he  avail 

'***^  himself  of  his  knowledge  and  skill,  and  thereby  acquire  a  beo^ 
STBVButov.  fioial  interest^  which  may  be  the  subject  of  assignment,  I  cannot 
frame  to  myself  j^  argument  why  that  interest  should  not  pass 
in  the  same  manner  as  any>  other  property  acquired  by  his  per- 
sonal industry.  Can  there  be  any  doubt»  that  if  a  bankrupt 
acquire  a  large  sum  of  money,  and  lay  it  out  in  land,  that  the 
assignees  may  claim  it?  They  cannot  indeed  take  the  profits 
•f  his  daily  labour.  He  must  live.  But  if  he  accumulate  any 
large  sum,  it  cannot  be  denied  that  the  assignees  are  at  libertj 
to  demand  it ;  though,  until  they  do  so,  it  does  not  lie  in  the 
mouth  of  strangers  to  defeat  ati  action  at  his  suit  in  respect  of 
such  property  by  setting  up  his  bankruptcy.  We  are  therefoie 
clearly  of  opinion,  that  die  interest  in  the  letters  patent  was  an  io* 
terest  of  such  a  nature  as  to  be  the  subject  of  assignment  by  the 
commissioners.  Lastly,  it  is  contended,  that  the  act  of  parliameot 
stated  in  the  case,  vested  a  legal  interest  in  Koopt,  for  that  hemust 
be  taken  against  all  the  world  to  have  that  interest  which  the  act 
of  parliament  recites  to  be  vested  in  him,  that  act  being  a  publie 
aet  But  though  the  act  be  public  it  is  of  a  private  nature ,-  the 
only  object  of  the  proviso  for  making  it  a  public  act  is,  that  it  may 
be  judicially  taken  notice  of  instead  of  being  specially  pleaded, 
and  to  save  the  expence  of  proving  an  attested  copy.  But  it 
never  has  been  held,  that  an  act  of  a  private  nature  derives  any 
additional  weight  or  authority  from  such  a  proviso ;  it  only  af- 
fects  Koop$  and  those  claiming  under  him,  and  authorises  him 
to  do  certain  acts,  which  by  the  letters  patent  he  could  not 
have  done.  It  recites  the  letters  patent  containing  a  clause 
which  prevents  him  from  assigning  to  more  than  five  persons, 
and  then  enables  him  to  assign  to  any  number  of  persons  not 
exceeding  sixty.  It  is  not  possible  then  to  connder  this  act  as 
giving  any  title  to  Kaops  which  he  had  not  at  the  time  when  it 
passed.  Such  has  been  the  construction  which  has  always  been 
put  upon  acfts  of  parliament  of  this  nature.  We  are  therefors 
of  opinion,  that  no  aid  is  to  be  derived  to  the  Defendant  from 
that  act  of  parliament. 

Per  Curiam,  Judgment  for  the  Plain4iif< 
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Collins  V.  Jacobs.  w»i>.j»iih 

»T^HB  Defendant  having  obtained  a  rule  nisi  for  changing  the  J^"^£f^^°" 
venne  from  London  to  Kentf  in  an  action  for  goods  sold  and  venue  from  a. 
delivered,  upon  the  usual  affidavit,  that  the  cause  of  action  arose  ^^fonfo/Tuods 
in  the  latter  county,  and  not  elsewhere ;  Lens  Serjt.  on  the  part  sold  and deii- 
of  the  Plaintiff  produced  an  affidavit,  stating,  that  the  goods  ^^X."" 
were  sold  and  delivered  at  Rothtrhithe,  in  the  county  of  Surry ;  the  cause  of 
and  thb  he  contended  being  an  answer  to  the  affidavit  pn  which  ^^^^^^  "^j^t  ^ 
the  venue  had  been  changed,  inasmuch  as  it  falsified  the  knate^  elsewhere,  may 
rial  allegation  of  the  cause  of  action  having  arisen  in  the  county  ^s^e^by  an 
of  Kent  and  not  elsewhere,  superseded  the  necessity  of  an  under-  affidant  that 
taking  to  give  material  evidence  in  London.  He  cited  the  case  sofd^fttc!*^ 
of  Calliand  v.  Champion,  7  T.  R.  205.,  where  the  Defendant,  in 
an  action  upon  a  life  insurance,  having  changed  the  venue  from 
Middlesex  to  Loftdon,  the  Plaintiff  was  allowed  to  bring  it  back, 
on  producing  an  affidavit  that  the  person  whose  life  was  insured 
died  in  Scothnd*    He  observed,  that  the  practice  of  this  Court 
had  been  understood  to  differ  from  the  case  of  Calliand  v.  Cham- 
piont!,  but  insisted,  that  as  a  Plaintiff  in  a  transitory  action  has  a 
right  to  try  his  cause  in  any  county  in  which  he  thinks  proper, 
unless  the  Defendant  will  remove  the  venue  into  the  county 
where  the  cause  of  action  really  arose,  the  Plaintiff  ought  not 
to  be  deprived  of  that  benefit  by  an  affidavit  which  appears  to 
be  false ;  and  he  added,  that  it  was  impossible  for  the  Plaintiff, 
in  this  case,  to  retain  the  venue  on  the  usual  undertaking,  be- 
cause he  admitted  that  Surry  was  the  county  where  the  material 
evidence  was  to  be  found,  tbe  goods  having  been  sold  and  deli- 
vered there. 

Bajfley  Serjt  contrd,  insisted,  that  by  the  practice  of  this 
Court  an  undertaking  was  necessary,  and  relied  on  the  case  of 
French  V.  Ceppinger^  1  H.  BL  816.,  where  the  Defendant  having 
obtained  a  rate  for  changing  the  venue  from  London  to  Corn* 
fBoall  on  the  usual  affidavit,  the  Plaintiff  shewed  cause,  and  pro^ 
duced  an  affidavit,  stating  that  the  action  was  for  money  lent  in 
London,  but  the  Court  refused  to  bring  back  the  venue,  without 
an  undertaking  to  give  material  evidence  in  London^ 

Onslow  Serjt.  amicus  curia,  mentioned  the  Cfise  of  Roland 
y^  Knapp,  HiU.  41  Geo.  3.  in  this  court,  where  the  Defendant,  in 

*  Vide  Prtoe  ▼.  Weodburne,  6  East,  43S.  Hetahaw  v.  RutUy,  1 N.  R.  ilO.  Hivpe 
▼.  Benngit  9  N.  K.  397.  Hunt  v.  Bridgeferd,  1  Tauat.  S39.  Savofy  v.  Spofmer, 
a  Taunt.  566*    Emery  r.  Emery,  6  Price,  S36. 

VOL.  III.  P  P  an 
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1809.       an  action  for  words,  haying  obtained  a  rule  nisi  for  diaogmii' 

-  venue  from  London  to  Berkshire  on  the  usual  ij/^flti7,  thePk:- 

,.  tiff  prokluced  an  affidamU^  stating  ^t  tiia  aotion  was  comiDeBtfi 

JicoAi.       for  words  spokf^n  ip  Oxfordshire  as  well  as  Berhhire,  andi 

Courts  after  some  consideration,  held,  that  notwitlislaBdiBfv^ 

practice  of  the  King^  Bench,  the  practice  of  Ibis  oenrtTeq^j 

ed  that  the  naiqtifF  should  undertake  to  give  ffiaterialerUaft 

in  the  county  where  he  had  laid  the  veirae. 

Cur.  flrftK  w^ 
Lord  AI.VANLEY  Ch.  J.  now  said;  The  Defeafaiit  in  i 
case  having  moved  to  change  the  venue,  on  Ae  usual  ^^ 
.    that  the  whole  cause  of  action  arose  la  Kent,  and  ■•tebevbfff 
the  Plaintiff  does  not  oppose  this  apptteation  in  tfce  waai  vr 
by  undertaking  to  give  material  evidence  in  flie  eomitTfic'^ 
the  action  was  brought,  but  meets  the  affidatii  of  tfce  Defe 
ant  by  an  affidavit  that  the  whole  cauise  of  action,  so  fcr  (rc 
arising  in  Kettty  arose  for  goods  sold  and  iellvofad  ta  *^*" 
The  question  fe  whether  this  affidavit  he  a  suflleient  answr » 
the  Pefendanf  s  application  ?  It  has  been  decided  kj  the  Cc^ 
of  King's  Bench,  that  if  a  Defendant  apply  to  c*aiige  the  sm 
on  the  usual  affidavit,  it  is  a  sufficient  answep  to  sach  appB* 
tion,  for  the  Plaintiff  to  shew  that  the  cause  of  aotioo  atosei 
more  counties  than  one,  though  be  will  net  undertake  top 
material  evidence  in  the  county  where  the  aetion  is  l«i'  ** 
case  of  Calliand  v.  Champion  is  directly  te  this  eftct    B  ** 
said»  however,  that  whatever  the  practice  of  the  King'*  ^ 
might  be,  yet  that  the  practice  of  this  court  is  otherwise:^ 
two  cases  have  been  mentioned,  namely,  FWurA  v.  Of/^ 
and  Roland  v.  Knapp.    The  former  of  these  cases,  to««^ 
proves  nothing  more  than  this ;  that  when  the  Plaintiff  w^ 
the  Defendant's  application  to  change  the  venue,  by  »"*^ 
that  the  cause  of  action  arose  in  the  county  wheie  k©  w 
it,  the  Court  will  not  permit  him  to  do  ao  merely  by  #<**. 
but  will  require  from  him  an  undertaking  to  gfra  ^'•^    ! . 
deuce  in  that  county.    The  other  case,  theu^  it  ccitatf^ 
more  application  to  the  point  in  dispute,  only  estabttsbtf 
applications  to  change  the  venue  are  entirely  subject  ^^      he 
cretion  df  the  Court,  who  will  make  such  rrfes  •*  "^ 
found  best  adapted  to  the  attainment  of  jostictf.    ^*  f*^ 
into  the  papers  in  that  case,  I  perceive  that  the  ^V^^^^^ 
4nade  in  an  issuable  term,  and  that  akhougb  &e  Ooart  ^ 
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^llo^w  the  venue  to  remain  wkere  it  was  originally  laid,  yet  that       Uj|$. 

tKey  did  aot  permit  the  Defendant  to  carry  it  into  Berkshire      *■'    "  "• 

according  to  the  teniM  of  his  application ;  bat  by  a  sort  of  com-^        otLivs 

fU'oiQise,  directed  that  it  should  be  calhried  into  Oxfordshire,  it      Ja!cob». 

appearing  th4t  the  words  were  spokeA  at  two  places  very  neiir 

to  es^ch  other,  viz.  Ahingtfon  and  Oxford,     In  that  case,  there^ 

fbr^»  the  Plaintiff  was  enabled  to  obtain  his  judgment  as  soon  a$ 

if  tl^e  cause  had  been  tried  io  London.     If  any  inconvenience 

>Kro^  be  occasioned  in  this  case  by  the  trial  of  the  cause  ia 

London,  we  might  perhaps  be  induced  to  pursue  the  same  course 

Vhich  was  adopt<^d  ia  Roland  v.  Knapp ;  but  here  the  whole 

cause  pf  action  baying  arisen  at  Rotherkiihe,  the  convenience  of 

both  parties  requires  that  the  cause  should  be  tried  in  London, 

Let  us  consider  the  ground  of  these  applications  to  the  Courts 

The  st^ti,it,e  of  the  4  H,  4.  c.  18.  directs,  that  all  attornies  shall 

swefir  to  make  ^Q  suit  in  a  foreign  county ;  and  great  jealousy 

prevailed  at  common  law  respecting  the  trial  of  causes  e:i^cept 

by  a  jury  de  vicineto.    But  all  that  is  now  at  aa  end  with  re« 

spect  to  transitory  actions,  and  the  Courts  hold  themselves  at 

liberty  to  permit  a  l^laintiff  to  brin^  his  action  wherevet  he 

thinks  proper,  under  certain  restraints.     If  it  appear  that  the 

wl^t^le  cause  of  action  arose  in  one  county,  the  Defendant  is  aU 

lowed  of  course  to  remove  the  venue  into  that  county ;  and  if  the 

CQuse  of  action  arose  in  more  counties  than  one,  though  the  De* 

feod^nt  has  no  right  to  remove  the  venue  of  course  into  eithef 

of  those  counti^Sji  yet  if  justice  can  be  better  obtained  by  a  trial 

ip  one  of  those  counties  than  in  the  county  where  the  Plaintiff 

ha9  brought  his  action^  the  Court  may  permit  the  venue  to  be 

vepio^ed  iotp  either  of  those  counties.    If  the  practice  of  this 

C9^rt  had  been  otherwise^  t  should  certainly  have  fpllowed  it  in 

tb^  decision  of  this  case,  but  I  should  have  inclined  for  the  fti-» 

turei  to  reader  the  practice  of  both  the  courts  uniform.  At  pre» 

flj^nt^  boweireri  no  discordancy  appears ".  and  as  it  hs^  been  sworn 

that  the  wh^le  cause  of  action  did  not  arise  in  the  county  of 

K^t,  we  think  that  sufficient  cause  has  been  shewn  why  th^ 

VeuQe  ^pi|ld  rem^n  where  it  has  been  laid» 

J^er  CuriuiHf  Rule  discharged! 


I»l^d 


^   ^u&tt/k^uj  ^^  ♦    /U*^  c^>*-^fe*^  / /^«^Aii-^  /2v    <^  Jiu^fn 


Cc  ♦    /i«*^  c^>*-^to*^  / /^«.^Aii-^  /^ 
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AW  fStli.  DUTTON  V.  SOLOMONSON. 


Deiivcrj  of  rPHis  was  an  action  for  goods  sold  and  delivered.  At  Ae  tnl 

ffoods  bjr  the  •■•   before  Lord  Mvanley  Ch.  J.  at  the  Guildhall  SiCtinn  sfta 

hajfof  the  yen-  ^^t  Trinity  term,  it  appeared  that  on  the  lOth  of  jlmgmiMS&. 

^^  ^^  *<!rf^^  ^^  goods  in  question  were  purchased  by  the  defendant  of  tk 

the  vendce.bA  Plaintiff  at  Matichetier^  to  be  paid  for  by  a  bill  at  two  moDths; 

deiiTeiy  to  the  that  a  bill  was  accordingly  drawn  npon  the  Defeodaot  for'tiie 

goodsbeboBgiit  amount  of  the  goods,  and  tendered  for  acceptance  on  the  27tk 

b*  ^Mllat  two  ®^  ^ugtisif  which  was  refused,  the  Defendant  dectiDing  toaeoef'l 

monUu^indthe  any  bill  except  a  bill  at  three  months,  and  that  not  until  afttf 

jeiidrir  iiccofd-  ^j^     ^g  should  have  arrived.    iTie  goods  were  delivered  br 

mgljrdnwiipon  *        ./«        ,  Z  ^ 

tiie  Tendee  ibr  the  Plaintiff  at  the  comtnon  waggon  office  a  few  days  after  tk 
^uMi^'JI?''  receipt  of  the  orfer,  bat  did  not  arrive  in  London  until  the  ftk 
cept,«tm6.tbat  of  October*  The  writ  was  sued  out  on  the  6th  of  September. 
^t^^^d^  The  jury  found  a  verdict  for  the  Plaintiff,  but  Uberfy  wasm 
an  action  for  served  to  the  Defendant  to  move  that  this  verdict  might  be  set 
§Swe~d?  bSf  a«de,  and  a  nonsuit  entered. 
nponthesiMcial      Accordingly  a  rule  niH  for  that  purpose  having  been  obtained 

But^^nJ?     on  a  former  day, 

he  cannot  be         Shepherd  Seijt  now  shewed  cause.    Two  objections  are  made 
fora  ofl^i    to  the  Plaintiff's  recovery ;  first,  that  the  Defendant  ncvCTie- 
tUl  afiertheti-  ceivod  the  goods ;  and,  secondly,  that  under  the  special  agree* 
twomonthl^j    m^ot  entered  into  between  the  parties,  the  Defendant  was  sot 
liable  to  be  sued  as  for  goods  sold  and  delivered,  at  least  untB 
after  the  expiration  of  the  two  months.     With  respect  to  the 
first  objection,  a  delivery  to  a  carrier  is  in  law  a  delivery  to  the 
vendee,  and  aflet  such  delivery  the  goods  remain  at  the  risk  of 
the  latter,  the  carrier  being  considered  as  his  servant ;  thongli 
an  exception  to  this  general  rule  arises  when  by  special  con- 
tract the  vendor  is  to  pay  for  the  carriage  of  the  goods.    [Here 
the  Court  intimated  an  opinion  that  a  delivery  to  the  carrier 
was  a  delivery  to  the  Defendant,  and  that  if  it  were  not  for 
the  special  agreement,  the  Plaintiff  would  be  entitled  to  re- 
cover.]   Secondly,  the  agreement  between  the  Plaintiff  and 
the  Defendant  was,  that  the  latter  should  accept  a  bill  at  two 
months  in  payment  of  the  goods :  it  was  therefore  a  sale  of  the 
goods,  with  a  condition  annexed  that  a  bill  should  be  accepted. 
If  a  man  receive  a  bill  at  two  months  firom  a  vendee  in  payment  of 


•  Aad  see  Hotkini  ▼.  Duperoy,  9  East,  498.  Oatkell  t.  Lmdtttg,  Holt  Ni.  Pri.  fl^ 
CrtAov  ▼.  Murray^  1  Campb.  SS5.  Or^  ▼.  LtmgfUU^  SCampb.  254w  Jmfk  n 
X«Ar,*3CaiDpb.  StO.  HuUkifUtm  r,&id.  Id.  3t9.  Bmckman  r,  Ltm,  Id.  414 
Fonter  ▼.  Surtees,  It  East,  505.  Brooke  ▼.  WkiU,  1  V.  R.  390.  Ue  ▼.  Bitdm> 
7  Taant.  168.     Andtntn  ▼.  Hodgtoii,  5  Price,  630. 

good» 
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goods  sold,  and  the  drawer  refuse  to  acceptit,  the  vendor  may  im*       1808. 
mediately  bring  an  action  against  the  drawer  upon  the  bill. 


This  was  determined  in  Mi/ford  v.  Mayor^  Doug*  55. ;  and  the         <^^tuk 

same  point  had  been  before  rul^d  in  Bright  v.  Purritr^  BulL    Soloxokioit: 

N*.  P.  269.  Ed.  2.    The  principle  upon  which  those  cases  pro« 

<^eded  was,  that  there  was  a  condition  annexed  to  the  bill  that 

it  should  be  accepted,  on  the  failure  of  which  condition  the 

holder  was  entitled  to  sue  the  drawer  upon  the  bill.     So  in  this 

case»  the.  Defendant  not  having  performed  the  condition  an* 

nexed  to  the  contract  of  sale«  the  Plaintiff  is  entitled  to  sue  him 

for  goods  sold  and  delivered.   In  Siedman  v.  Gooch,  Esp.  N.  P. 

C/is.  vol.  I.  p.  5.  Lord  Kenyan  ruled,  that  though  a  creditor 

who  takes  a  bill  payable  at  a  future  day  cannot  commence  an 

action  for  the  original  debt  until  that  period  has  expired,  yet 

that  if  the  bill  be  of  no  value,  as  if  it  be  drawn  on  a  person  who 

has  no  effects  of  the  drawer,  the  creditor  may  treat  it  as  waste 

paper,  and  resort  to  his  original  demand.    If  then  a  creditor 

may  under  such  circumstances  consider  a  note  as  waste  paper» 

and  resort  to  his  original  demand,  why  may  not  a  vendor  who 

has  agreed  to  take  in  payment  an  acceptance  at  two  months, 

and  who  is  refused  such  acceptance,  resort  to  his  demand  for 

the  price  of  the  goods  sold  and  delivered? 

Bayley  and  Lens  Serjts.  in  support  of  the  rule.    Although  the 
Plaintiff  in  this  case  might  have  maintained  an  action  on  the 
special  contract  before  the  expiration  of  the  two  months,  he  was 
not  entitled  to  sue  as  for  goods  sold  and  delivered.    The  con- 
tract entered  into  by  the  Defendant  was  to  purchase  goods  of 
the  Plaintiff,  to  be  paid  for  by  a  bill  at  two  months.    There 
was  no  contract  to  pay  for  the  goods  in  any  other  way.    It  was 
not  a  ready-mo;^  contract,  with  time  given  for  the  payment, 
but  a  contract  for  a  special  payment;  and  there  was  no  other 
groand  of  action  than  the  Defendant's  refusal  to  accept  the  bill. 
It  is  true  that  the  holder  of  a  bill  may  maintain  an  action  against 
the  drawer,  if  acceptance  be  refused  before  the  expiration  of 
the  time  mentioned  in  the  bill:  but  in  such  case  the  action  is  a 
special  action,  for  the  bill  itself  is  a  special  contract,  whereby 
the  drawer  undertakes  that  the  bill  shall  be  accepted  and  paid 
when  due.  On  refusal  of  the  drawer  to  accept  there  is  a  breach 
of  the  contract,  and  consequently  an  immediate  right  of  action 
accrues.  The  case  of  Stedman  v.  Gooch  is  perfectly  disting^h- 
able  from  the  present.    It  was  no  part  of  the  original  contract 
between  the  parties  in  that  case  that  the  debt  should  be  paid  by 
the  bills  of  exchange  in  question,  but  they  were  given  in  dis* 

charge 
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\196BL      chioffi  of  &  pre-ejtistinj^  Mil ;  MA  itrtfrn  ih»f  pm^  Is  beif 
■      ho  talde,  Lord  Kftn^an  (botigM  ttaf  A^  virigiMl  debt  remi. 
DtfTTON      1^  1^^  1^^^  c\mAj  decided  by  iht  cues  of  Wai&n  ▼.  Dom. 
ftou>»i)jiiov.   Di>ttg.  28«  Poivet- 1.  Fl'f/ib^  C^x^p.  619.»  Md  XM*.  Cfnmphm\  m, ' 
cited  1  IT.  it.  IdO.  tliat,  so  long  as  a  a^jpeeiai  cottCrad!  tmat 
open,  a  party  cannot  r^ort  to  his  tetatAy  upon  tie  gefienl 
conntB.    In  fli^  case  of  Hit^e  r.  Heighimam^  2  E&tt,  IdS.  t^ 
It  seaman  had  contract^  for  wages,  wifli  a  stipttlaiM  tkit  k 
should  not  lye  paid  till  the  end  of  the  teynge,  and  btf&K  Ae 
end  of  the  voyage  was  wrongfally  dischai'ged  hf  fbe  taplai, 
the  Conrt  held,  that  he  cfonld  not  oaittttiAi  li  g#Mhl  hiS- 
tatUB  assumpsit  for  wag^  pro  rati.    The  late  <jase  of  Mwm  r 
Ihrice,  4  East,  147.  is  precisely  in  porAt.    With  f^eet  to  (k 
delivery,  it  may  be  observed,  that  in  the  ease  6f  l^e  V.  M. 
Votpp.  294«  it  seems  to  have  been  taken  fbr  granted,  that  if  tk 
vendee  had  not  pointed  ont  the  partidrafiff  mode  of  eofitew* 
he  woald  not  have  been  liable  to  the  tisi:  whDe  the  gaods  wm 
in  the  hands  of  the  carrier,  and  that  in  Dawn  t.  Pick,  8  T.  *• 
830.  Whete  it  was  determined  that  the  action  against  the  or* 
tier  must  be  brought  in  the  name  of  the  constgnee,  the  circo* 
stance  of  the  consignee  having  appointed  the  eflrrielr  wasiBauh 
relied  on. 

On  this  day  the  opinion  of  the  Court  was  delifered  by 
Lord  Alvakley  Ch.  J.  who(dfter stating  the  ciBe)pToewlei 
thus :  The  first  objection  in  this  case  is,  that  the  delivery  of  tk 
goods  to  the  carrier  was  no  delivery  to  the  person  who  ord«i« 
tiiem,  and  therefbre  in  that  point  of  view  tliis  aetimiwasetf- 
thenced  too  soon.  Hie  writ  having  been  sued  cfut  before  tke  v^ 
Hval  of  the  goods  in  London.  When  this  point  Was  first  oe^ 
tinned  I  was  surprised,  for  it  appeared  to  me  to  fae<fcproi>ositi« 
tfs  well  settled  as  any  in  the  law,,thtttif  a  tMesmanoidergoo^ 
to  be  sent  by  a  carrier,  though  he  does  not  name  any  perlic«'* 
carrier,  the  moinent  the  goods  ate  delivered  to  the  ea^ef  it 
operates  as  a  delivery  to  the  purchaser ;  the  whole  prepertj  0* 
mediately  vests  in  him ;  he  alone  can  brltl^  an  action  for  t"! 
injury  done  to  the  goods;  and  if  any  aecSdent  happen  to  ^ 
l^oods  it  is  at  his  risk.  The  only  exccfptlon  to  the  pvrebssff's 
light  over  the  goods  is,  that  the  vender,  in  case  of  the  f<w»* 
becoming  insolvent,  may  stop  them  in  tmnsltA.  On  this  pa^*  ^ 
the  case,  therefore,  the  Court  never  has  ettefteitisi  any  i^^ 

Th6  plidcfjmi  difficulty  arises  frbm  the  spedtd  as^^r^^ 

estefw 
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entefed  into  by  liie  {mHieflK  and  from  Ike  «rgooieiit»  tlftt  the       1803. 

main  tiff  »  prem&ture  ill  his  MStioii  foir  goddd  sold  and  delivered     .'T ^ 

Ibefbre  the  ez^iratira  of  the  iir#  oiMthsi    I  was  iadiaed  at  first         ^^^^ 
to  hope  that  ire  alight  hold  Ike  Plailil^at  liberty  to  recover  on   SoloHovsok; 
this  coaat»  as  if  thl^re  had  been  no  speeiAl  "ftgreeaeat   If  goods 
be  B6M  and  Miv«lped  ^Aont  «by  if^ftoitfl  iigreement^  the  law 
ilfiplies  a  genend  undertaking  !hi  pay  €tit  the  goodsi  >oa  which 
te  indebtt0tu%  wmtmp£t  will  liei    It  appear^  to  me.  that  if  the 
dpecial  agreemMt  ki  Hiis  vise  oetid  h6  eeosidered  aa  a  collateral 
^a^eetnetit*  the  Platitiff  night  Itill  he  Entitled  to  recover  on  the 
general  coMts ;  Anr,  if  the  tmniaotioii  between  the  parties  ooald 
bid  considered  as  a  ooalract  for  tbe  sfale^f  goods,  with  this  coa- 
dition,  that  if  the  purchaser  Iroold  give  a  hill  at  two  months 
he  ihoidd  hate  two  moalikl'  otbdit;  thto»  as  the  condition  had 
not  been  Mtnpfied  irMi»  the  PlaHitiff  aught  be  remitted  to  his 
original  right  of  Mtion  fi>r  goods  soM  hnd  deliveted^    All  the 
cases  cited  atfi  eCthis  sl>rt«    I6  Stedman  y.  Gooch  there  WHS  an 
liMecedent  ddbt  due  ftoffl  tbe  Defendant  to  the  Pl^ntiff  before 
tte  latter  l^eeeit^  ^e  ptoaitoory  «otes>  which'  proved  of  no 
Talue.     BefoHd  tbe  iransaotioti  respecting  the  notes  tedc  place 
there  was  a  c<»inp1ete  ^ubsi^ng  contract,  undet  whifch  the  De- 
^dafit  wds  b^fid  to  pay  immediately;  trflter  thiii  he  ehtaitied 
f tir Aer  time  M  ^vlag  tbe  promissory  liotesi  and  as  the  tondi- 
"^on  oti  trhich  the  i^e  19^  gtten  Was  not  peiformM>  in  oenae- 
^tie^ce  of  the  IMiites  tutaing  oat  to  be  ^  no  value>  Lord  £^- 
yon  thought  that  the  PialntifF  wHs  entitled  to  maibtain  bis  ae- 
tioh  for  goodd  8(Ad  atid  MiVered.    The  crises  of  Pudford  y, 
MiMbtU, «  Ti  A.  S3,  mi  OnkMbn  v.  Morses  7  ST.  iR.  64.  ate  df 
tfi6  ^tiie  specie^.     It  A^pcrdtfed  la  me  that  Hxb  oondttet  of  tbe 
IMeb^t  ittigbt  p^afM  be  wnsidfei^d  in  the  nature  ^  ^ 
fraud.    If  a  man  prevail  upon  another  to  deUvor  |;<>ode  to  him 
•Is^ott  M  tMidertaking  to  do  something  else  as  a  satisfaction 
for  the  price  of  the  goods,  and  afterwards  refuse  to  perform  his 
part  of  the  agreement,  there  seems  to  be  no  injustice  in  holding, 
that  he  has  repudiated  the  contract  by  refusing  to  comply  with 
its  conditions,  and  that  the  law  may  infer  an  undertaking  to 
pay  for  the  goods  which  he  has  received ;  and  certainly  consi* 
derable  inconvenience  may  arise  from  the  contrary  doctrine; 
for,  if  a  vendor  be  bound  to  bring  an  action  on  the  special  un- 
dertaking, his  remedy  will  not  be  so  effectual  as  if  be  bring  his 
action  for  goods  sold  and  delivered,  because  in  such  case  the 
Defendant  cannot  be  holden  to  bail  without  a  Judge's  order. 

These 


A 
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1803;       The^were  the  impressions  on  my  mind  when  the  fcint 

■  first  started,  and  I  should  hare  been  glad  if  the  law  wonld  haTC 
^"^^  warranted  me  in  giving  them  effect  Indeed,  the  same  arga- 
SoLOMOMtoir.  ments  seem  to  have  weighed  wit^  Lord  Ellenborough,  in  the 
ease  of  Mttssen  v.  Pricey  who  accordingly  there  delivered  bis 
opinion  in  favotir  of  the  Plaintiff.  But  the  decision  in  that  case 
governs  the  present,  the  majority  of  the  Judges  having  there 
determined,  that  the  action  could  not  be  commenced  before 
the  expiration  of  the  period  which  the  bill&had  to  run.  What- 
ever doubts  therefore  I  may  have  entertained  inspecting  the 
rale  which  ought  to  be  adopted,  I  cannot  set  up  my  judgment 
against  a  decision  of  the  Court  of  King*8  Benchf  which  is  pre- 
cisely in  point.  It  was  said,  indeed,  in  that  case,  that  at  the 
expiration  of  the  period  which  the  bills  had  ta  run  an  action  of 
indebitatus  assumpsit  would  lie.  But  I  should  recommend  to  any 
person  bringing  bis  action  under  such  circumstances^  to  declare 
on  the  special  agreement  as  well  as  on  the  general  cannt,  for  I 
entertain  great  doubts  whether,  even  at  the  end  of  the  two 
months,  an  indebitatus  assumpsit  will  lie,  if  it  does  not  lie  befoie 
the  expiration  of  that  period.  If  this  matter  had  been  Pes  iu- 
iegra^  I  should  have  agreed  in  the  opinion  delivered  by  Loid 
Ellenborough^  that  the  action  was  properly  conceived,  but  the 
law  being  once  settled,  no  material  inconvenience  can  result 
firom  adhering  to  the  rule  which  has  been  laid  down.  My 
Brother  JZooAe,  who  ruled  otherwise  at  Lancaster^  is  perfectly 
satisfied  with  the  decbion  of  the  Court  of  Kin^s  Bench  ;  and 
my  Brother  Chambre,  previous  to  the  case  of  Mussen  v«  Price^ 
had  ruled  the  same  point  at  York  in  the  same  way  as  the  Coart 
of  Kin^s  Bench  have  decided.  My  two  Brothers,  therefore^ 
both  now  concur  in  that  opinion,  bxA  we  all  think  that  a  noa- 
|uit  must  be  entered. 

Rule  absolute* 
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Rogers  v.  Sir  Gervas  Clifton,  Bart.  ^w.  j6di. 


^ 


"^His  was  an  action  on  the  case*  The  first  connt  of  the  deda*  AltiMagh  a 
ration  stated,  that  the  Plaintiff,  before  the  committing  the  in^^^J^"^ 
grievance,  tfc.  had  been  retained  and  employed  in  the  service  of  lM>ttnd  to  prore 
s  the  Defendant  as  his  bntler  and  servant,  and  in  that  capacity  ^^^'^frrircn 

had  behaved  with  due  integrity,  good  temper,  activity,  and  d-  by  Mm  to  a  ^ 
•  vility,  and  never  was  suspected  to  have  been  bad-tempered, lazy,  ^'thedwnc-P 
or  impertinent,  by  means  whereof  the  Plaintiff  had  not  only  terofhUier- 
gained  the  good  opinion  of  his  neighboars^  but  had  supported  iXimilly  it«tfr 
himself,  and  would  thereafter  have  supported  himself  by  his  in*  •nytritiai  mis- 
:    dastry  in  the  service  of  his  master,  had  not  such  grievances  been  Mrftnt  toa  * 
:    committed  as  thereinafter  mentioned ;  and  that  the  Phuntiff  at  f^"^'  ""''^ 
^    the  time  of  such  grievances  had  quitted  the  Defendant's  service,  prerent  him 
:    and  had  been  recommended  to,  and  was  likely  to  be  retained  ^{^*  ''^^ 
and  employed  by  and  in,  the  service  of  one  William  Hand^  clerk,  thenhimielfup^ 
r     for  certain  wages  to  be  paid  to  him;  yet  that  the  Defendant  ^*''^^^!? 
,     well  knowing,  8^c,  but  contriving^  9fc.  to  injure  the  Phuntiff  in  give  the  wr- 
his  character,  and  to  bring  him  into  public  scandal  among  his  ^"^^  ^  ^^* 
neighbours,  and  particularly  with  the  said  IVilliam  Hand,  and  trmii  of  which 
to  cause  it  to  be  suspected  and  believed  tiiat  tiie  Plaintiff  was  ^'p*n^^,thi*' 
not  fit  to  be  employed  as  a  servant,  and  that  he  was  bad  tem-  jury  may  from 
pered,  and  a  lazy  and  impertinent  fellow,  and  thereby  to  pre-  iSSJ^'j^feJ* 
vent  the  said  William  Hand  from  retaining  and  employing  him  malice  against 
in  his  service,  as  he  otherwise  might  and  would  have  done,  and  ^^'J^n '  ^ 
to  vex,  harass,  i;c.  falsely  and  maliciously  did  compose  and  pub-  against  him  by 
lish  a  certain  false  and  scandalous  libel  of  and  concealing  the       '^'^^^ 
said  Plaintiff  as  such  servant  as  aforesaid,  containing  amongst 
other  things  certain  false  and  malicious  matter  concerning  him 
as  such  servant  as  aforesaid,  in  substance  as  follows;  that  is  to  say, 
''  He''  (meaning  the  Plaintiff)  ''  is  a  bad-tempered,  lazy,  im- 
pertinent fellow ;  thereby  meaning  that  the  Plaintiff  was  not  fit 
to  be  employed  in  the  capacity  of  a  servant.   The  second  count 
was  also  for  publishing  a  libel  containing  the  following  words, 
**  that  he,  the  Defendant  wished  he  had  never  taken  the  Plain- 
tiff into  his  house,  as  he  was  a  bad-tempered,  lazy,  and  imper- 
tinent fellow/'    The  third  count  stated,  that  before  the  com- 
mitting the  grievances,  4rc.  the  Plaintiff  had  been  retained  and 
employed  by  and  in  the  service  of  one  Mr.  Holland  as  his  ser- 

*  And  see  M'Dougali  v.  Claridge,  1  Campb.  267.     Hodgwn  v.  SearkU,  1  B.  &  A. 
S3t    Home  V.  Bcntinck,  2  B.  &  B.  130,  135. 

vant, 
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Tant^  and  had  quitted  such  aemoe ;  and  the  Plaintiff,  firooi  tke 
jj^  time  of  the  committiog  such  grievances,  being  ont  of  place  aod 

•.  nnemployed,  the  said  Holland  would,  had  not  the  grievances 

CurroK.     thereinafter  ttfentiott^  been  committed,  have  given  it  any  per- 
son appl5^ng  la  the  said  Holland  for  a  character  of  the  PiAm- 
tiflr,  sii^  a  imo  tad  cohMt  chataeter  m  might  have  iBdoced 
Mudi  pafsobft  te  have  mtained  and  caiplc^  the  Plakrtiff  w  a 
IMn«ftt{  y$A  die  DufeAdaat  knanrii^,  4«.  bat  cotitriving  «o  i*- 
jtir^  the  Ptdlillfi;  tad  lo  Mace  liw  said  UMmd  aot  la  giv« 
Mil  ««eh  a  «htorM^  as  aforesaid,  mad  theivby  to  iaqpoverish 
ttttd  wholly  ftiia  tb«  Haiatlfri  m  the  day  afbtfesiM  aant  lo  de^^ 
il^  th«  MM  iM/ftiitf  iiM  te  give  the  Plaiatiff  a  obaracMr  far 
ll«  t»<aB  6  la«yi  teipmiioeifl  fellow ;  by  neans  of  wUch  pHeHosss 
llM  said  Hotknd  ms  {Hdnood  not  to  giv6,  and  to  nfiae  togii^ 
tte  Plsiiutlff  a  nimtkciUst ;  in  oonseqaenot  wfaenof  tho  Haintiff 
wu  ishtihh  (6f  a  gfeal  iMglh  of  time,  to  wit,  4n;«  tb  indvee  m 
tir^tidl  \ip6n  hnj  p6lrsMi  to  vetain  or  ompfoy  him  as  k  aervaat* 
and  was  iberdby  gvtiitly  Impoviffisb^d  and  hijifrM,  4v»  to  Us 
dttoag^  of  000/. 
1^  Defendant  plDaded  Hot  guilty. 
*niis  eause  came  on  16  be  trlnd  bofofc  L6rd  JlvMlmf^  Cb.  /. 
tit  the  GuUdkalt  sittkig«  after  taat  Ttmiiy  tetA^  wkan  the  fct 
lowiftg  fftots  ap|^eitt«d  in  ovidelto^    The  Plaintiff  having  faeei 
hir^d  es  a  setVMt  by  Ai6  D«f«adMit}  lived  aboat  six  monthaia 
hii  service,  when  tb«  llittef  t«fned  htm  awey  lyitbont  ghiai 
him  ft  ttiottth'^  warldog,  in  oonsequenoe  whereof  the  PlaiadiA 
conceiving  hiitisetf  MtiU^  to  a  nnmib's  wagos^  tefbsed  t«  ^vil 
th^  serrice  wifhont  being  paid  that  sum.     On  this  idTiual  ths 
Defendant  procuired  nn  ot^om  ^m  the  police  oSot  i%  pat 
th^  Plaintiff  dtrt  6(  the  faons0»  and  (Mployed  his  Mtofttey  t» 
nettle  his  WBgeb  with  hitt.    laHbeMitely  after  ^Om  the  Brfs^i 
ont,  who  Was  going  ittto  the  M^Wyi  eallod  ofl  Mr.  UMmd^ 
With  whom  tiie  Plida^  had  ptevloasly  litedt  to  infotto  hiia 
that  %\xt  Plaibftlff  had  behaved  ift  ttti  impertibeat  and  iteadiioaB 
mtkhaet  \  that  he  the  Defendant  b«d  disdharg«d  him  from  fail 
,  ^etviee^  when  the  ^Plaintiff  i^fased  to  go  withont  n  aiaDth's 
Wftges ;  and  he  therefor  derired  Mf .  Holland  ^ot  to  give  him 
imoth^r  ^araeten    While  the  Defendtot  ^ms  in  A*  cbutiitf 
the  Plaintiff  ofiered  himself  to  n  Mf .  Hmd,  stating  that  he 
had  lately  lived  with  the  Defendant,  lipcm  whSeh  Hr«  Htud 
wrote  to  the  Defendant  for  a  eh«ra<»tor,  and  frMeived  tito  firi- 
answer: 


V. 


'        IK  THi  Votttf-^MHitTto  TttAit  w  GBOBDE  III. 

^*  I6  AosWet  Id  yotitfl  lebtoh  eitine  to  hmd  j^MtAkft  U% 
te&ve  fo  ac^vtf  nt  JM  titat  fhtHnSfi  tU^rs  4tcl  tio^  UvU  "Hth  me 
six^  mootbd,  as  he  had  tt^ld  ydth  ftod  lirisb  I  b«d  MVer  IflkM  bim     Cftttrsii. 
into  My  bouse,  As  he  Is  n  liad^teiftfi^edi  I»H(jr»  Imp^fUhMit  Al- 
low, dnd  hab  gfteft  me  a  Iffeat  ddal  df  ti'iliMej  as  1  w«s  obliged 
t^  aeild  am  t)ffice^  firott  ^e  M^H6fo*^mt  ^fice  oA^if  Os  ^ 
-  him  cuad  his  thiiig;B  out  tf  tny  honse^  sttid  Mso  to  cMfloy  Mi. 
'  Bar  net  my  attof¥iey  of  Sdho  S^uttef  lo  motile  bil  wa|jiMB,  tt^  I  looL 
ispoti  it  lie  IriH  takO  tthy  tflVatilag«  the  ^fi. 

<  **  I  am»  Ski  yoat  most  oho&etit  hottiklo  Mmut, 

Upon  ¥^Mf)t  «r  ikis  letMr  Vbt.  HaM  WAisefd  t«  1^:0  Hlb 

Plaintiff  into  his  sei^iee.    tt  ftppea^i&a  that  Mir^  H6ll»nd  nm^ 

was  fti>ptied  to  fof  iS  dlaraeter  of  the  PteintttP  aftef  AiO  oomillli- 

nication  made  to  him  by  the  Defendant,  and  Mr.  Hol/and  sthtBti^ 

I     that  without  sueh  eoflnnunidatl^n  he  AoiM  hoive  deitfaffed  giting 

another  eharacter  to  the  PlaiufHTi    The  Plaintiff  lilso  provtsd 

by  servants  of  the  faniUy^  iksX  whHo  ih  tbo  D«feiid«lit'sseirviifce 

be  had  eoadtieted  himself  Irisll,  sud  liiat  «M  oMq^alS  «f  the 

i     tiature  ascribed  to  hitti  itt  the  Deibndant's  MiOir  bad  M  Ibsft  tiliie 

existed.    The  jury  found  a  v^ict  fat  the  Pl&ilfttff  wilh  99/. 

I     damages,  but  Hberty  was  iMerved  to  the  ttoRyndim  to  ttio^e  to 

have  a  nonsuit  entered^ 
1  Aceoifdingly  a  tnU  Win  having  b#ett  Plained  Oft  a  format 

t      day, 

Sheph&d  and  WilHam  S^fjUv  MW  sbbwoA  oause.    It  may 

he  admitted  as  A  g^nehtl .  proposition,   that  nAel-O  wOfds  ^ate 

I       spoken  or  writteti  by  a  ttaSter  of  it  serrasft,  0¥  eotnmufiiiaited  iH 

oonfidefnce,    tio  action   dan   be  maintaiised   for  iiMb  woldi»^ 

thotxgh,  under  othor  ^6ffeuttiSta«eos»  Hie  wotds  WMld  to  aeffolii^ 

able ;  for  In  such  esses  the  sMlftatioii  of  Ae  psffty  speaking  al^ 

l^itin^  rebuts  the  ibfbi^nce  of  ftalioo*    To  this  «s:fwt  only 

plrtK^tbe^ase^of  £W/7»07i«mT.  SmfiMm,  B^ttt.  N^  F.p.^ Md 

Weaihrntdn  V.  HaWkim,  1  T.  R.  IIQ.    iBut  If  tt  tfppoafi  ffom 

the  citcnmstances  of  the  oase,  tbsit  the  WoMs  iro«o  SMdieiottaty 

spoken  otwrttteu,  Iftelti  iih  actiott  ties  ^(gtttalstdM^IftMt•r^ft^ 

then  he  does  not  fall  within  the  (frikiei^  Of  ^  >«tc^iM,  VUob 

eii^tttpts  a  master  ft-om  the  same  liabilities  ^  olhet  fMfsMSy  M 

account  of  the  occsedkm  iv^hich  iji&Mm  theA  lo  s}]!eak  W  WfMo 

t«Bpec%  the  dhiktaeftot  of  serVdnIs  "itnd  A«  liioiM^  Ni^kiofa  tfl^ 

tuffcffed  to  !ttAueik;0  tbMk*  toftduet.    Hisd  imfatn(r  kppwml  4ft 

thia 


CASES  IN  MICHAKT.MA8  TERM 

1808.       this  case  but  the  answer  of  the   Defendant  to  Mr.  flen 

mi|^bt  have  been  inferred,  that  the  I>€ilendant  wrote  tk  .^ 

^^*'''  gud  masttf ;  bnt  the  motives  which  dictated  that  leto  l 
CLtfToif.  plaialy.  be  collected  from  the  other  circumstances  dtk^ 
It  was  not  only  proved  that  the  character  given  bj  tk  L^ 
fendant  was  false,  bat  that  the  Defendant,  having  had  ai^j 
eatioQ  with  the  Plaintiff  respecting  his  wages  at  psrting,  rk\ 
.tarily,  and  withont  any  obligation  imposed  upon  him  asiaas;?! 
went  to  Mr.  Holland  and  gave  the  same  ebanetet  of  tj 
Plaintiff  as  he  afterwards  gave  to  Mr.  Hand.  This  cbrst/ 
thus  volnntarily  and  officionsly  given  to  Mr.  Hollani,  most . 
'considered  as  malicious ;  from  whence  it  may  be  inferred  t: 
the  character  afterwards  given  to  Mr*  Hetnd  was  diclated  \ 
the  same  motives.  There  was  therefore  sufficient  eyidese 
from  which  the  jury  might  infer  malice  in  the  P/siiitifi*&c^ 
dnct. 

Xtfut  Seijt.  in  support  of  the  rule.  The  io/erence  atteofs 
to  be  drawn  from  the  circumstance  of  the  Defendant  j^ 
to  Mr.  Holland,  and  informing  him  of  the  conduct  of  t 
Plaintiff,  mk:ht  have  been  fairly  drawn  if  any  interval  of  ^ 
had  elapsed  between  the  misconduct  of  the  Flaintitts^ 
th^  communication  of  it  to  Mr.  Holland.  But  that  c(mm 
nication  immediately  followed  the  Plaiotitf's  miscoDdtict 
no  inference  of  malice  therefore  ought  to  be  raised  inn 
the  Defendant  having  done  what  he  probably  felt  it  ^ 
duty  to  do,  and  which  he  did  not  defer  till  the  mi^^ 
when  the  Plaintiff  was  likely  to  get  a  character  from  Mr 
Holland.  If  a  master  be  justified  in  preventing  a  serrp 
from  getting  a  new  place  by  stating  his  real  character,  ai»° 
not  bound  to  prove  the  truth  of  his  assertioqs,  it  should  se& 
that  upon  principle  the  same  justification  ought  to  ext^^*' 
his  desiring  the  former  master  of  such  servant  not  to  gi^^  ^ 
a  second  character.  The  same  principle  of  duty  infloeooes  v 
master  upon  both  occasions ;  and,  in  fact,  he  only  P^^ 
the  same  end  by  different  means.  The  only  question  ^ 
both  cases  ought  to  be.  Whether  what  has  been  stated  by  t^ 
maater  has  been  fairly  stated!  And  in  both  cases  the  serraDt 
odght  to  be  called  upon  to  shew  that  the  statement  is^^ 
agajnst  him  was  unfair,  since  the^  presumption  is,  that  ooidi&^' 
mentions  of  this  sort  are  made  by  masters  as  a  waroiog  to  tbos^ 
to  whom  they  are  made,  and  for  the  benefit  of  the  public,  l)* 
therefore,  the  Court  should  be  of  opinion  that  the  evidence  ^^ 
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BOOBAI^ 


this  case  was  property  submitted  to  the  jary,  still  it  may  be  con-       1S08. 
tended  that  the  facts  do  not  warrant  the  jury  in  having  drawn 
that  inference  of  malice,  which  can  alone  support  the  verdict. 

Lord  Al  VAN  LEY,  Ch.  J.  I  feel  great  anxiety  in  this  casoi  Currov. 
that  the  public  should  not  be  led  into  any  false  notions  respect- 
ing the  grounds  of  our  decision,  by  any  incorrect  statement  of 
what  passes  in  this  place.  Indeed*  the  handbill  (a)  which  was 
brought  to  our  notice  when  the  rule  now  under  consideration 
was  moved  for,  and  the  authors  of  which,  had  it  been  regulariy 
before  the  Court,  we  should  have  animadverted  upon  very 
severely,  increases  that  anxiety  which  the  general  importance  of 
the  question  itself  to  the  public  is  sufficient  to  excite.  If  it  were 
to  be  understood,  that  whenever  a  master  gives  a  bad  character 
to  a  servant  who  has  quitted  his  service,  he  may  be  forced  by 
the  servant,  in  justification  of  such  his  conduct  as  a  master,  to 
prove  the  particulars  which  he  has  stated  respecting  the  servpint, 
it  would  be  impossible  for  any  master  so  understanding  the  law 
(at  least  with  any  reg^ard  to  his  own  safety),  to  give  any  oha« 
racter  but  the  most  favourable  to  a  servant,  and  consequently 
impossible  for  a  servant,  not  entitled  to  the  most  favourable 
character,  to  obtain  any  new  place.  In  the  two  cases  of  Ed^ 
monson  v.  Stevemon  and  Weathenton  v.  HawMns,  the  law  up<m 
this  subject  appears  to  me  to  be  laid  down  as  clearly  as  can  be 
wished.  Unquestionably,  the  master  who  has  given  a-  bad 
character  of  a  servant  to  persons  enquiriag  after  his  character,  ia 
not  bound  to  substantiate  by  proof  what  he  has  said ;  but  it  is 
equally  clear  that  the  servant  may,  if  he  can,  prove  the  character 
to  be  false ;  and  the  question  between  the  master  and  servant  will 
always,  in  such  case,  be,  whether  what  the  former  has  spoken 
respecting  the  latter  be  malicious  and  defamatory  ?  In  this  case 
we  are  to  consider  whether  the  evidence  adduced  by  the  Plain* 
tiff  was  sufficient  to  be  left  to  the  jury,  and  whether  it  warranted 
the  result  which  they  have  drawn?  [Here  his  Lordship  stated 
the  evidence.]  It  appears  then  that  the  Defendant  dismissed  the 
Plaintiff  from  lus  service  refusing  to  allow  him  a  month's  wages, 
to  which  the  latter  conceived  he  was  entitled.  In  consequence  of 

(k)  When  the  motion  wu  leede  for  a  in^  in  the  caeie  were  set  forth,  the  iin* 

liewtrielf  a  handbill  was  stated  to  the  portance  of  the  case  to  all  servants  stated, 

Court,  addressed  to  servants  In  general, '  and  a  subscription  for  carrying  ea  the 

and  published  by  the  Pliintiff  siiice  the  cause  requested. 
Arial,  in  vhkh  all  the  pievious  proceed* 

such 


mg^      ftii^Ii  Hffm\  dia  FI.aifit^  woold  not,  instil  conip^led  by  foit^ 

4DlM  tii«  |)af0Q^aQt'i9  kfm»9\  ^  conduct  POt  ju^tMiabk,  aocei 

•^••^  how^vfr  ttupleowat  tbe  rfm^4 J  migfct  b«»  the  Flaiutiffs  propet 
GMVfov.  m^  9f  vedpv^FiAg  wiwt  he  cMk^ceive^  t9  be  dqe  ti>  bin  was  by 
ap  f^^a.  Tfcwt  howe¥^r»  W9«  t^f?  wly  ^t  of  upjjiBrtiBeDoe 
IVOYm}  «gAiiift  ^  Plaintiff;  aq4  if  io  ftct  U  waa  tbp  only  art 
f^f  imf^^9«^Q  ^^pmAtto4  bj  bin^  darJDg;  bia  ttay  iu  the  PUiii- 
iAftfi  wwm  I  4ft  n^  think  the  DefcpdnDt  was,  hy  that  act 
^PQ,  oi41#d  uppt)  to  seilk;  ovt  Sir,  Hqlhud^  aa4  officioAxsIj  state 
to  bin»  vh^t  h^  ^iAt  X  4o  n^t  mwa  to  ip^imate*  that  if  a  ser- 
TM^  VfiP^  9^i)ff4;  »u«p^t^  qf  b^viog  fKWmitt^d  ^  fe^oaj  wliila 
in  Wa  mtst^r'f^  f^ryio^,  tblit  mastaD^  if  wt  »t  Ubejrl;  to  vara 
«th$lf  j^m  t)Bki««f  M9^  Wt^  th^  «eryi<^«  for  it  19  tbe  ^ot/  cf 
fvefj  ittrs^H  tQ  (PWd  tb^  IwWw^  ag^iwt  »4mittiiiig  soch  servanti 

intq  tbeMT  hpiwe^   B«t  i«  tW«  cg^  the  al^m^  iwputeij  to  tk 

PlflUl^«M>e«l?^  to  hftVQ  Ve^n  pf  a  trivial  nature.  It  i?  »tenial 
alat  to  o\mvi%f  tt«t  wfc^i^  th^  Phui^tiff  in  ti»i3  paae  applied  » 
Ifv.  Humi  for  liis  ^iM)a>  ji«4.  r^fcrrf d  Im  to  the  Defendant,  li« 
4M  Mi  teU  M»  thM  the  peftndwt  woald  giy^  km  ^  H 
•himrttn  hftd  he  done  so,  I  fhpuid  W^^  3ivpeet^  that  be 

wiriied  tn  km  0  tr^  for  th^  QBfep44nt«^  and  prpcnre  ^?i<>^o<<^ 

to  f npport  tbia  m^if^  i  'm  fi^oh  fi  ea^ae  I  ^ouid  hold  ^  part^  n<^|^ 
fikorty  tft  twrib^  th^  pbl^n^^ter  gi?eQ  hy  his  nii^t^r  tP  ^^ 
«i|iaa  he  bad  Qfilj  ixm^  i^^vK  Vm  that  vhiph  be  b^d  a  ngbt  to 
wpaei  It  hM  be?9  Mnmd  ip4«§d  in  ^ia  pa9^«  th^tth^I^jl^ 
initte»  by  ^  »Pfw4wrt  tf  Mr-  Ha^d,  ii^  Ha  tem$  "»pl«* 
that  tfaft  Plaintiff  Ividb^W  ct^rri^d  ta  the  Polig^oii^e  up  < 
oriminal  ahai«e,  but  I  do  9at  $h^  Wy  4iu)b  ii^ferep^e  cooU 
fm\j  be  dravn  from  tbf  le^jr.  ITeaaerj^on  v.  -ffw^wi  vi« 
Aa  oaiB  of  a  lett«f  vriltwi  by  f|  fne»d  gf  the  PI wtiTs  I P 
the  CSoeft  kiokfld  to  M^^  if  it  wi»s  d¥^at^  l^y  iwU(^»  9xA  m 
of  opinin  tfiat  il  Wf«i  pqt,  held  the  a#tim  not  <miiiK^^^ 

^ftaeaaf  ajmry.  tf  I  bid  Wt  l<>ftit  ^  tbw  te  wj  vhi^th^ 
Mn^ideBing  all  Uie  wewMt§pee^  of  the  4?aae,  the  m^^  <><  ^ 
DefbndiiBt  waa  oot  aMUei(H^»>  ?q9«iUy  M  J  bW^^  ^'  /J 
jury,  I  ahould  not  have  concurred  in  finding  the  verdict  "v^ii^ 
Hiey  have  doae;  bat  alill  I  do  net  think  tbfK  wf  <i«  J^ 
»  WV^  tP  dUlwb  tbeit-  Terdict,  thinking,  ^a  I  ^^ 
.  the  evidence  waa  propaily  left  «a  them.  At  thu  JtfP^^^* 
)   vrish  it  to  be  nnderatood   aa  my  oplnlotti  that  m««*^ 
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^^l%t  t»  bf  protected  98  nyuch  pogsible  if  they  hopestly  dis*        |,||g||^ 

Yk^arge  their  duty  ii^  speaking  of  the  characters  of  those  servant^      ■   ■ 
V'liQ  h9^ve  quitted  their  service.  ^9i»* 

XtOQi^B  J,     I  am  of  the  same  opinion.    It  do^s  not  appear      CMrW 
to  me  that  sqfiicient  grounds  have  bee^i  disclosed  to  indncQ  ua 
to  disturb  the  yerdict  in  this  ca^»    But  I  viish  to  h^ve  it  under- 
stood  9L3  my  opinion,  that  a  master  mav  at  any  time,  whether 
disked  or  ijot,  speak  of  the  ch^rqcter  of  hi$  servant,  provided 
±hnt  h^  sp^  in  the  lionesty  of  his  heart,  and  that  ^n  action 
CGionQt  be  mc^int^ned  against  him  for  90  4oin|;.    In  support  of 
this  opinion  tb^  case  of  Bell  v.  Thatcher,  Vent,  275.  ipay  be  r^ 
ferred  to,  where  Sir  Matthew  Hale  says,  if  such  actions  coul^ 
b^  supported  »  man  should  not  sp^k;  disparAgii)|;ly  of  a  cook, 
or  a    groQD)  but  an  action  would  be  brought.     At  the  same 
tim^  in^ter3  s^re  not  warranted  in  speakip]^  ill  of  their  servants 
from  beat  or  passion,    If  this  cas^  rested  merely  oq  the  letter 
^ritt^n  to  Mr.  Hand  by  the  Pefend^nt,  I  should  be  of  opinion 
that  tb^  action  was  not  maiptainable.     But  it  appears  that  the 
Pl^Qti^T  ^lod  Pefendant  parted  in  auj^er  with  each  other,  and 
that  thereupon  the  latter  ^ept  ofEcjuously  to  Mr^  Holland,,  to 
st^te  to  him  what  h®  thought  pf  th^  Plaintiff,  wd  to  preyent 
Mr.  Holland  from  giving  hi^l  a  characteri^    I  9gree  with  my 
l4>rd»  that  the  Defendant  would  have  be^n  warrapted  in  com- 
xauiupatiog  any  thing  of  a  criminal  nature  dope  by  the  Pl^iki* 
tiff  which  had  come  to  his  knowledge.     But  the  charge  n^ad^. 
against  the  Plaintiff^  though  not  of  a  very  gnevous  nature,  yqt 
was  jpst  sufficient  to  prevent  his  getting  a  new  place^  ^d  wf^ 
saeh  as  convinces  me  that  it  was  made  in  consequence  of  thfi 
Wgor  cpQpeived  against  him  in  the  Defendant's  mipd.     Th/e 
ca^e  therefor?  stands  thus ;  the  Plaintiff  and  Defendant  piarted 
io  he$(t  aod  ^g^  with  each  other,  and  the  latter  ha^  givf  n  the 
forsQ^r  a  cbarac^ter,  which,  fron^  the  evidence  ip  the  c^use^  he 
dpes  not  appear  to  have  been  warranted  in  ^ving  him. 

Chambrb  J.  \  owp  I  cannpt  eptertain  a  dpubt  resp^ctipg  the 
Une  of  conduct  whi^h  the  Coprt  ought  to  pursue  upon  thisoccn* 
sioQ,  I  pot  only  thjnk  we  are  bound  not  to  disturb  this  verdict^ 
hot  I  will  adds  that  if  I  had  b^n  upon  the  jury  I  shopld  h^Te 
^oacnrrad  io  the  verdict  Nor  do  I  think  we  qaq  at  fJl  talie  iptp 
Qur  cpn^ideratiQp  any  paper  which  i^ay  have  been  since  published 
h;  the  Plaiptiff;  though,  if  it  bad  been  published  before  th^|nal^ 
mi  bs4  iffflueiic^d  the  p^ipds  of  th«  jury,  that  would  have  bec^ 

a  sufficient 
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180S.       a  Bufficient  reason  for  setting  aside  the  verdicty  and  po^{| 
--~-^^      the  parties  concerned  in  snch  publication.    On  the  second ai| 
y  ***      of  the  declaration  in  this  case  no  special  damage  is  pniei 
CtivToir.      laid ;  I  consider  the  case  therefore   as  resting  eotirelj  oe 
first  count,  and  if  the  Plaintiff  chooses  to  enter  op  his 
ment  generally,  he  will  run  the  risk  of  having  it  set  aade. 
need  not  consider  whether  the  words  made  use  of  by  tielkb 
dant,  when  giving  the  character  of  the  Plaintiff,  areutii» 
.i  selves  actionable  or  not;  for  it  is  ailed ged  iq  the  first  count,  d 

was  proved  at  the  trial,  that  the  Defendant,  iohislettak 
Mr.  Hand,  called  the  Plaintiff  a  lazy,  impertinent  Mow,  i< 
that  Mr.  Hand,  in  consequence,  refused  to  take  him  into  *j> 
service.     I  take  the  law  to  be  well  settled,  that  where  sm"^' 
■  is  applied  .to  for  the  character  of  a  servant,  the  former  is? 
called  upon  in  an  actipn^P.  prove  the  truth  of  an/aspers- 
thrown  out  by  Kim  against  the  latter,  but  that  it  lies  npont:^ 
servant  to*prove  the  falsehood  of  the    aspersions  thrown' 
against  him.     In  such  case  the  master  is  justified,  unless  the r 
vaat  prove  express  malice  in  the  act  of  the  former.  Bead&  ta 
dams  cited  at  the  bar,  I  will  refer  to  the  case  of  I/rwry'^*  Am 
head  et  Ux.  MiA.  8  G^.  3.  before  Lord  Mans/uld.    h  ^ 
■^        case  the  rule  laid  down  by  Lord  Mansfield  was,  that  vi«^ 
a  person  intending   to   hire  a   servant  applies  to  Us  i^nDe* 
master  for  a  character,   the  master  is   not  bound  to  p^^ 
the  truth  of  the  character  which  he  gives ;  for  what  Ac  «p«»' 
of  the    servant   he  does  not  speak  officiously,  but  odIj  ^ 
closes  that  which   rests  in   his  own  knowledge  alooe;  ^ 
that  where  a  master  speaks  ill  of  a  servant  who  has  quitted 
place,  without  any  previous  application  having  heenr^m 
him,  there  he  must  plead  and  prove  the  truth  of  the  cbarac^ 
in  justification.     Indeed  the  qualification  of  the  rofe  fO'J 
collected  from  the  words  used  by  Mr.  Justice  BuUer  in  to  »^ 
of  M«  Priw*,  when  speaking  of  the  case  of  Edmonson  v.  •y'^ 
9on ;  for  he  lays  it  down,  that  where  words  are  spoken  in 
fidence,  and  without  malice,  no  action  lies ;  he  th^n  refers^ 
case  of  Edmonson  v.  Stevenson,  where  the  words  being  ^    . 
a  servant  by  her  mistress  on  application  for  the  cbara<'^  ^ 
servant,  it  was  held  by  Lord  Mansfield,  that  malice  should  no^^^ 
implied  from  the  occasion  of  speaking,  but  should  i^  ^'     *# 
proved.     And  the  same  law  had  been  acted  upon  inthecas 


'Haver  v.  Dawson,  BulL  NP.  p.  8.  where  an  action  iaviog 


% 


In   thb  Forty-fourth  Year  of  GEORGE  tit.  SOS 


ght  against  a  man  for  warning  his  friend  respecting  the  cir-^        1803. 
riimstances  of  the  PlaintifF,  Pratt ^  Ch.  J.  directed  the  jury,  that  ^  ^ 
houg^h  the  words  were  otherwise  actionable,  yet,  if  they  should       ^o«»«» 
>e   of  opinion  that  they  were  not  spoken  out  of  malice,  but  iii      Cjiivror. 
confidence  and  friendship,  and  by  way  of  warning,  they  should 
iind  the  Defendant  not  guilty ;  which  they  did.    So  in  this  case^ 
it^  Sir  Gervfis  Clifton  had  been  intimate  ^Ith  Mr.  Holland^  and 
bad  gone  id  him  in  confidence  to  communicate  what  had  passed  . 

between  himself  and  the  Plaintiff,   he  would  have  redeemed 
himself  from  the  impiitation  of  malice.     JBut  that  does  not  ap- 
pear to  have  been  the  case  here.    What  is  there  in  the  nature 
of  the  charge  adduced  agunst  the  IHaintiff  by  Sir  Gervas  Clif- 
ton which  required  such  ofiicious  interference  on  his  part?  Had 
he  been  robbed  by  the  Plaintiff,  it  would  have  teen  very  rea- 
sonable that  be  should  go,  even  to  a  meBe^trai^ier;  to  tell  him 
what  in  common  honesty  he  would  halie  been^'bounci/  to  tell, 
and  to  warn  him  against  taking  the  Plaintiff  into  his  house. 
A  case  of  that  kind  would  have  excused  the  Defendant ;  but  here 
the  charge  of  laziness  and  impertinence  was  of  too  slight  a^   , 
nktiire  to  warrant  the  officious  interference  of  Sir  Gervas  Clif-^ 
tofii  and  indeed  no  great  harm  would  haVe  eiAued  from  the 
PlaintifTs  obtaining  another  place.     Had  the  case  rested  upon  ^ 

the  mere  circumstance  of  the  letter  written  by  the  Defendant  td 
Mr;  Hand,  the  Plaintiff  could  not  have  supported  his  action 
without  proving  malice  in  Sir  Gervas  Clifton.  But  it  does  not 
rest  on  that  alone ;  he  had  previously  told  the  same  things  to 
Mr.  Holland  which  he  wrote  to  Mr.  Hand,  and  he  had  desired 
the  former  not  to  give  the  Plaintiff  a  character.  I  think  the 
inducement  to  Sir  Gervas  Clifton  to  do  all  this  was  the  quarrel 
which  had  taken  place  between  himself  and  the  Plaintiff  at 
parting.  Considering  therefore,  as  I  do,  the  quarrel  as  the 
real  cause  of  the  charge  made  against  the  PlaintUT,  and  seeing 
so  much  officious  interference  on  the  part  of  the  Defendant,  I  ^ 

bm  quite  clear  we  ought  not  to  grant  a  new  trial.  '> 

Rule  dischargedi 
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^'  i«*-  The  Kino  v.  Taylor. 

Ifaienrantre'  Hpuis  w^B  an  iiidictmeiit  in  the  county  of  Middieser,  agamsl 
for  hif  mMter  the  prisoner  fVilliam  Taylor,  tot,  that  be«  beiog  the  ser- 

^o(A^ ^^dbe^  ^^^^  ^^  ^°^  Jismet  Barker,  did  receive  nod  take  into  hia  cvs- 
aiUed  upon  to  tody  certaio  nM^DieSi  to  wit  ten  shillings,  for  and  on  acoount  cf 
fi^"amnty  ^^  ^^  master;  and  having  so  received  and  takes  into  hia  poa- 
of  A,therede.  session  the  said  snm  of  money,  fpr  and  on  aooonnt  of  bis  said 
oV^ir^^  ma«ter>  he  the  said  W.  T.  fiandnlentl;  and  feloniously  did  embcai- 
i>e  indicted  tor  zle  and  secfote  the  same,  and  so  did  staal  from  his  said  ipastef 
l!!^nttr^^  the  said  sum  of  ten  shillings,  the  money  of  the  said  Ja$.  Barker, 
iaitcr  county,     for  whose  usQ  and  on  whose  account  the  same  was  delivered  to^ 

and  paid  into  the  possfNion  of  the  said  W.  T.  against  the  frm 
of  the  statute. 

At  the  trial  attbe  Old  Bailey,  hefo?^  iAsafh  I.  and  Thomaom  B^ 
it  appeared  that  the  proseavitpr  wi^  a  fishmopiger  in.Drwy4amtt 
and  the  prisoner  was  his  servant ;  that  QA  th^  27th  of  ^ugmi  the 
IHSsoa^  was  sent  with  100  herrioga  to  Cro$sr$treet^  Bla<ijfriar^ 
road,  in  the  connty  of  Surry,  to  a  Mrs*  Stmen$,  who  had  agreed 
to  bay  them  for  ten  shilHngs,  which  she  was  to  send  back  by  the 
prisoner^  and  the  prosecutor  told  the  prifioner  he  was  to  receive 
ten  shillings  for  the  herxiogs ;  that  he  was  aent  wMb  th^m  aboat 
six  o'clock  in  the  evening,  and  delivered  them  to  Mrs.  Siewem, 
who  paid  him  ten  shillings  for  thean*  and  the  prttoner  retnxned 
about  eight  o'clock^  when  his  master  asked  him  if  he  had 
brought  the  money ;  that  the  prisoner  said.  No,  for  that  Mrs. 
SieveatL  had  not  paid  him ;  that  he  never  aoooimted  fw  (he 
money ;  that  tl|e  prosecutor  paid  him  his  weekly  wages  (it  beiaf 
on.  a  Saturday),  and  that  the  prisoner,  was  to  have  retmed  os 
Monday  as  usual,  but  did  not.  It  wascontended co  the  put 
of  the  prisoner,  that  he  was.  only  liaUe  to  be  indaeted  in  the 
county  of  Surry,  where  the  money  was  received.  The  prisoner 
was  found  guilty,  and  the  point  was  reserved  for  the  opinion  of 
the  Judges. 

On  this  day  the  opinion  of  the  Judges  was  delivered  at  the 
•  Old  Bailey,  by 

LordALYANLEYCh.J.  Atthetrialitwasconteodedthatna- 
der  the  circumstances  of  this  case  the  prisoner  could  only  he  in- 
dicted in  the  county  of  Surry.  The  prisoner,  however,  was  found 

guilty. 


IN  TUB  Ptoarr-FOfiiPCit  YtAft  w  GBOBOiB  Itt. 

||iiilt|^a9il  ike  q«eslfo»ivM nadntcklHr  tiMrdo«aiUcf«lbB Jif  An  .    IMS. 
Joii^tt.    TImj)  kue  coMioreii  tfn^  ^pwstfon,  sbA  ia»  amfed^ 
ibimmI^  d(  efiaiM,.  tiMt  ftkr  priioii€B  faav  ba^ 
Tlia  mikm  snauAvme  wkbk  hat  aidftWr  ^pim.  tl»a»  Gcot.&     lUMvifd 
ii.fi6iL^la  vhidhidawhliiflDiM  Mtiuirad  sMpaoiiii^titepliic^  wbom 
tbft!  nfeniai  oogklt  teilM  alnqpBd.  to  hsva  beea  oommilted.    Tlkt 
fiMt  Wfli  dtt  oiM«r  Tkt  Kiag  t.  DUmIh  tnai  befiMie  Mk.  Jwf 
Im  Glikim^tfii  aft  JKraMbv^  itt  the  coraty  of  Sbbfv  whiakia 
igpattet  19 1  floatV  P.  C  JicUMria>  ft.  axWu    tq  fktJtnmet  tfaer 
pnmiaa  haA  feaaiiedi  the  mmej  in  the)  oauiitf  aE  Sabft^  aaA 
4aQiai  Mm  faaaptf  of  k  tb  hia  maator  iai  te  oaunfejiraf  &qfMk 
andwjMo«i»aftaawtuDiftvoiit  iMikthe  cowai^  ai  Sahp  jmimMk 
lai  Ai*  4flniaL  TKevMnil  af  He  opiiiiMa£tbe  JodglM,  aaaiale$ 
miimwepot^,rm»^m<v  ''  Mait  aTAam  tbangfab  tk^  'aa  m  tliar 
c^aaoClkreieiqirai  aaBialQtt)lai«»,aDiiQ.thii^  ▼hoiftiiMiatetQiadb* 
oiaiadlihttafikKataibaafi  theaaawkiad^  tke  sukaaqiianb  cma* 
doatiof  ika  praonai  m  mat  aaooantiagtbikiaaiaalar^  anida^ 
ag^gt Ibai  aaaoiptLof  ikm waomof,  vaaaaidteoa toahcfw  thatttfaatt 
joail^aL  tafciny  pM  aiilk  iBtfenft  teaacttala  aa A  aariSaaztBt.  aadk  nv 
taiataabwHiUnilie  aiaaaiagi  o£  tba  aialnt»;  attcb  tbe^  mat^iwm 
faatbaadtiof  BeomtiBi^atoa  anagatiuia  ttt.  A)ad  somftooDsiflela^^ 
tkat]4ieraiaaBa)inB  tRktafai  iaiaitkaf  wrnvm^  n^^wtbrnHmtc^ik^ 
cnJpaAtahiiykfcttei  oaa^  and  AeMtofc^mf—iiug: hat  daayjay 
tke  neoipli  adM  oriMiapailiiar  tkJBb^aiDL" ,  ttanr  ^Uaihia  oaiaUk 
alias  iiBlbiaiaaso  Ikajraaataiak^dbr act  oesaakMia   In/tkataasat 
thaw  waa  sfto^g  aaidaDaa  tkatt  thai  piuaiie»  kaga»  tonietaaiiaa) 
to  embezzle  in  the  county  of  Salop,  and  there  wai  likewise  a 
elaai  euiaitiDal*if  tlulrdbliBniulaiitMf  is  tbabaannlap,  llil»Q8PI,,it 
was  said,  the  not  accounting  arose  in  tkttsiiirtjfatf  Siafibrd, 
until  which  it  nugfat  be  argued  that  tke  act  of  embezzling  was 
not  complete.  The  Judg^^  however^  were  of  qnuion,  that  there 
was  sufficient  evidence  of  a  beginning  to  embezzle  in  the  county 
of  Sahp  to  make  the  affaapi^  triahb»>  m  that  cannty.  In  the  pre* 
sent  case  no  doubt  can  be  entertained.    The  prisoner  being  sent 
over  Blaekfiiaf^s  Bridge  into  the  county  of  5iirry,  there  received 
ten  shillings  for  his  master.    The^  receipt  of  that  money  was 
perfectly  legal,  and  there^was  no  evidence  that  he  ever  came  to 
the  determination  of  appropriating  the  money  to  his  own  use 
until  after  he  had  returned  into  the  county  of  Middlewx.    It 
was  not  proved  that   the   money  ever  was  embezzled  until 
Che  prisoner  was  in  the  county  of  Middleiiex.    In  cases  of  this 

Q  q2  sort 
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1808.       sort  the  nature  of  tbe  thing  embessled  ought  not  to  he  hie : 
'  of  the  question.    The  receipt  of  money  is  not  like  tlieie»i 

The  KtHii  r  rf 

^  of  an  individual  thing,  where  the  receipt  may  be  atteodsrf  vi 

Tatmb.  circumstances  which  plainly  indicate  an  intention  to  steil  i 
shewing  an  intention  in  the  receiTer  to  appropriate  the  thiBf 
his  own  use.  Thus,  if  a  servant  receive  a  horse  lor  Us  mxa 
and  sell  it  before  he  gets  out  of  the  county  where  he  fint  r. 
ceived  it,  it  might  be  said  that  he  is  guilty  of  the  w^hole  oSiru 
in  that  county.  But  with  respect  to  money,  it  is  not  neo^c 
that  the  servant  should  deliver  over  to  his  master  the  idestb 
pieces  of  money  which  he  receives,  if  he  should  have  lawfvl » 
casion  to  pay  them  away.  In  such  a  case  as  this,  therefore,  frd 
if  there  bad  been  evidence  of  the  prisoner  having  spent  :> 
money  on  the  other  side  of  Blackfriar^f-bridge,  it^woold  ncri^ 
cessarily  confine  the  trial  of  the  ofience  to  the  coaoty  of  Strn 
But  here  there  is  no  evidence  of  any  act  to  bring  the  priior 
within  the  statute  until  he  is  called  upon  by  his  master  tor 
count.  When  called  upon  by  his  master  to  aoconnt  fbr& 
money,  the  prisoner  denied  that  be  had  ev^  received  it.  lb 
was  the  £nt  act  from  which  the  jury  could  withcertamty  a 
^^,at  the  prisoner  intended  to  embcwsle  the  money.  In  iids  em 
there  was  no  evidence  of  the  prisoner  having  done  any  actr 
mnbesale  in  the  county  of  Suny,  nor  could  the  oflRenoe  be  cos- 
plete,  nor  the  prisoner  be  guilty  within  the  act,  until  he  refised 
to  account  to  his  master.  .  We  are  therefore  of  opinioD»  tU 
the  prisoner  was  properly  indicted  in  the  county  of  MiddUst:. 

£Mr.  Justice  Heath  was  absent  during  the  whole  of  this  Tern 
from  indisposition.-] 
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HaTN^ S  V.  BiRKS.  Jm.  2ttb. 

npHIS  was  an  action  brought  aj;ainst  the  Defendant,  as  in-  a  bill  indorsed 
-*    dorser  of  a  bill  of  exchange.  de^ritedr** 

The  cause  was  tried  before  Rooke  J.  at  the  Westmimier  Sittings  the  holder  with 
after  last  Michaelmas  Term,  when  it  appeared  that  the  bill  in  J^J^J^dw  m 
question,  which  was  indorsed  in  blank,  beingdueon  Saturday  the  Saturdmy,  and 
1st  of  October,  was  presented  for  payment  about  two  o'clock  on  foJ*M™Iir* 
that  day  at  the  house  of  the  acceptor,  by  a  clerk  of  Messrs.  Wilkes  «boat  two 
and  Co.  of  the  Poultry,  the  Plaintiff's  bankers,  in  whose  hands  it  di^?  Pa^m^ 
had  been  placed  hy  the  PlaiptiflT ;  that  payment  being  refbsed,  the  being  refused, 

the  bin  WM 

noted  and 
igain  presented  between  nine  and  ten  in  the  evening  by  a  notary.    On  Mondof  the  bankers  m^ 
formed  the  holder  that  the  bill  wiis  dishonoared,  who  on  Tueiddy  about  noon  gave  notice  to  the  int 
doner.    The  holder  lived  at  Knightibridge,  and  the  indorser  in  ToHenhoM'Court  ttood*    Held  thai 
\\\i%  notice  was  safficient  to  entitle  the  holder  to  recover  against  the  indorser. 

«  rae  PmrhiMre  v.  PaHm,  (tEul,  9.    Bny  r.  Hadwtn,  5  M.  jc  S.  68. 

biU 
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1804*      bill  was  noted  and  again  presented  betweea  nioe  mad  tan  is 

— evening  of  the  same  day  by  a  notary^  wbo  was  iofonned  Aataj 

^^^^  acceptor  was  in  the  King^s  Beneb  prison ;  that  tbe  hankes 
Btmit.  Monday  the  Sd  sent  the  bill  to  the  Plaintiff,  intoamiBg  iim ' 
it  was  dishonoured,  wbo  gave  Mtice  of  the  non-paBrmeat  tc  ji 
Defendant  on  Tuesday  the  4th  about  noon  ;  that  the  Fhirt 
lived  at  Kfngkitiindffi^  and  tbe  DefenibiBt  id  ToitenA^fm-U^ 
Road.  On  this  evidence  it  was  objected  that  tbe  Defendant  m 
discharged  for  want  of  notice  of  the  non-payment  being  gim 
within  reasonable  time.  A  verdict  was  taken  for  the  PhktS 
With  Ubeity  to  tha  DialMMt  t#  msfv^  tb»t  a  aooanit  skwid  ii« 
toteMd. 

Accordingly y  Best  Serjt.  moved  for  amle  nisL  Tbe  bili  br*; 
ing  been  dishonoured  at  two  o'clock  on  Saturday  tbe  1st  f 
October^  notice  <^  tbe  noa-^ymeat  sborfd  ha^e  been  given  H; 
the  Defendant  on  Monday  the  8d  of  that  month  at  farthest  B 
was  expressly  laid  down  in  Tindall  v»  Brown ,  1  T.  R.  167.  tU 
reasonable  time,  as  applied  4a  bilb  of  aiGohange^  ia  a  qnestios  c 
law;  and  it  has  heaaettablshedbysatofedl  eaaea,  that  wlieR 
the  parties  live  in  the  same  town^  notice  mast  be  given  on  tk 
nexit  day  ai  fkurtheat*  ^ni  whom  tbagr  da  net  life  in 
town,  by  the  next  post.  In  I'iudallx^  Brown,  the  note 
been  dishonoured  on  the  Ah  of  Oc/oitf»  notice  given  on  tbe  7fl 
was  holden  to  be  too  late.  And  in  NMo/son  v.  Goutkiii,  2  B. 
BL  600.  the  same  was  holden  where  the  note  became  doe  « 
the  3d  of  October,  and  notioe  was  not  given  till  the  6th.  Tk 
bill  therefore  having  been  dishonoured  on  Saturday  the  lat,  sid 
notice  net  baviQg  bq^  given  till  Tuaday  tbe  4th«  such  natiss  ii 
out  of  reasonable  time,,  even  coasidesing  Sunday  aa  no  day.  It 
is  oa  answer  to  thiaolgeotioa  that  the  banken  did  not  reteii 
the  bill  to  the  Pkintitf  iintil  Monday,  tba  8d«  for  if  thej  hate 
(foen  guilty  of  uqglect«.the  Plaintiff amstaeek  bis  lemedyafsiost 
tbeia.  The  hiU  having  been  dishonoured  at  two  o*clodt  oi 
^ahtfdaff^  it  was  the  du^  of  (he  baxikeraiflunedialeljr  after  notim 
ii  to  return  U  to  the  Plaintiff  tho  same  day.  Tbeiadorsaf  is 
not  to  be  prqndiaed  by  the  cirowiastunce  of  the  holder  hating 
put  the  bill  into  the  hands  of  his  bankers,  for  in  Teach  v.  Bur^ 
gm,  cii,  1 7,  £,  407.  LgtAMati^ld  aaid»  ''  it  was  a  stiist 
xvlk^pt  hw  libit  notice  must  he  glven»  and  it  must  be  adhered 
to  inevery. aaae*"  Tkobankeni  aan  cnly  be nonadf wd  as  tkb 
agents  of  the  Plaintiff^  either  thei:efoi^  .thej  shonU  have  giftn 

due 
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iue  notice  to  die  DeTendant,  or  have  i^twrned  the  Uli  te  the       lB04i 
EHsdnlxff  time  enough  to  have  enabled  him  so  to  do.  .— ^ 

37Ae  Court  inclined  to  reftise  a  nde  to  shew  caote»  bat  aaid  ^l!*^ 
-they  would  mention  the  case  to  the  other  Judges,  and  intimate  ^ibk^ 
their  opinion  oil  the  next  day. 

AoeoTdingly,  Lord  Ahanhy  Ch.  J.  on  the  ne^t  day  sald^  In 
this  case  it  has  been  insiBted  for  the  Defendant,  that  reasonable 
nortlce  iras  not  giren  to  him  of  non-payment  by  the  acceptor, 
and  two  cases  have  been  oitad  to  shew  that  three  days  between 
the  non^paynkent  sad  tiie  notice  is  too  much.    It  is  petfectljr 
true^  that  in  each  of  those  cases  three  days  did  intertene  be« 
tweea  the  non-payment  and  the  notice,  but  in  neither  of  those 
cases  is  it  stated,  all  the  fact  is  in  tbil^  that  the  last  day  of  pay* 
meat  was  on  a  Saturiag.    Reasonable  diligence  in  giving  notioe 
according  to  the  oonrse  and  habit  of  persons  in  trade  is  abso- 
lutely necessary)  and  no  excilse  can  be  accept^  if  such  reaioii'^ 
able  ^migence  be  omitted^  imless  as  between  the  holder  and  the 
drawer,  where  the  latter  is  proved  t6  hate  had  kio  effects  in  tbe 
hands  cf  Ae  actfeptbt.    We  layenthreiy  out  of  our  considBrar 
fion  the  cironmstsnce  of  the  acceptor  being  in  the  King's  Bemeh 
prison,  aM  Mean  to  decide  the  case  as  if  he  were  s^vent.    It 
has  beea  argued,  that  the  bankers  w^re  the  agents  of  the  Plains 
tiff,  and  that  the  Defeildant  was  entitled  to  the  same  ikotiae  as  if 
the  bill  had  Remained  ia  the  Plaintiff'*  hands.    We  have  coli- 
vemed  Mrith  #>itte  of  thto  bther  Judges  upon  this  point,  and  th^ 
a^tee  with  M  hi  tUlfting,  that  if  we  were  so  tb  deal  with  biUa 
of  etchakige  in  the  haadH  of  bankers,  we  should  put  an  end  to 
thl{)ph^B^  olr  empll^yibg  them  to  receive  paymeat  oii  the  Ulia 
df  mexr  custom^.    Alt  aoon  an  the  Baaker  is  informed  of  the 
non-*paymMt  ef  a  Mil  it  beeomes  hiii  business  to  acqioint  his 
principal  of  that  circumstance;  and  I  wish  to  be  undeistoGU  to 
say,  that  if  a  bill  be  returhed  to  a  ba&ker  he  is  bound  to  give 
notice  to  his  principal  that  very  day,  if  be  can  do  so  by  using 
ordinary  diligeiic^.     lixjk  in  thiii  c^e  it  ^9^  im]k)88ible  ^  the 
bankers  on  Saturday  night  to  give  notice  to  the  Plaintiff,  since 
the^hill  was  not  presented  by  the  notary  till  betweeo  nine  and. 
tea  o'clock.     On  Sunday  of  course  they  were  not  bound  to  do 
80.    And  on  Monday  they  did  apprise  the  Plaintiff  of  the  non- 
payment.    It  does  not  appear  at  what  time  on  Monday  the 
Plaintiff  received  the  notice.    The  Plaintiff  was  not  lAnd  to 
be  at  home  the  whole  of  the  day :  and  supposing  him  to  have 
returned  home  late  on  that  day,  he  was  not  bound  to  send  a 

special 


J 


003  CASES  IM  HILAAY  TERM 

1804.       special  messenger  to  the  Defendant;  if  he  infonwdtkBe 

•-J fendant  by  the  course  of  the  post  is  sufficient    CertariT  t 

J^  was  bound  to  write  by  the  two-penny  post  on  MmAj,  a 
BiiH  supposing  him  to  have  done  so,  the  Defendant  would  oeh^^ 
ceive  his  letter  on  Tuesday.  Now  it  appears  that  oo  Taefk 
he  did  receive  the  notice;  and  we  cannot  so  nicely  measnei 
minutes  as  to  consider  whether  the  precise  time  of  tbe  naif 
corresponds  with  the  time  at  which  a  letter  sent  by  tlie|M6ta 
Monday  night  would  arrive.  The  case  of  LtfiUf  v.  J/k 
4  r.  R.  170.  which  was  mentioned  at  the  bar  (a),  to  Aev  tk 
the  bankers  could  not  give  notice  on  Saturday  because  diet:- 
ceptor  had  the  whole  of  that  day  to  pay  the  bill,  does  not  9ti^ 
'  me ;  and  it  is  observable  that  the  opinion  thrpwn  est  by  y* 
Kenyan  was  not  assented  to  by  Mr.  Justice  Bnlier,  The  ti: 
cases  cited  in  support  of  this  application  were  Nicholson  7.C» 
thiti  and  Tindal  v.  Brown.  In  the  former  case,  tboogk  t^ 
bill  was  due  on  the  3d  of  October  it  was  not  presented  till  ^ 
6th,  though  all  the  parties  lived  near  each  other.  Lord  CbKi 
justice  Eyre  was  of  opinion  that  under  the  circumstaoc«  ^' 
that  case  notice  might  be  dispensed  with.  But  from  that  ^ 
it  does  not  a^tear  that  the  day  on  which  the  bill  became  duf 
was  a  Sattarday,  and  that  it  was  presented  so  late  as  to  predo^ 
the  possibility  of  giving  notice  on  that  d^y.  In  3?^^^^- 
Brown  the  Court  was  of  opinion,  that  a  whole  day  bad  to 
improperly  given.  I  do  not  think  that  any  one  has  a  ri^^ '" 
complain  that  the  holder  of  a  bill  of  e^^change  employs  a  baiik« 
to  receive  it,  nor  is  there  any  law  which  requires  notice  to 
given  within  any  certain  fixed  time.  Notice  need  not  be  p^* 
with  all  the  dispatch  that  can  possibly  be  used,  butitxnitf^'^ 
^iven  with  all  the  dispatch  that  can  reasonably  be  expected. 

Heath  and  Rooke  Is.  concurring. 

Best  Seijt.  took  nothing  by  his  motion. 

(a)  Bj  OmUm  Seijt,  wbo  had  been  Coonsel  for  the  Plain6f  tX  tbe  triit 
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Jarret  v.  Creasy.  J^  sist. 

nf^iMB  for  patting  in  bail  haTing  expired  on  the  30th  of  Tiaefbrpnt- 
JI        T^^,,^-,,  »^"fi  ^  kail  cx- 

Sest  Serjt.  on  this  day  (the  Slst)  moved  to  justify.  ^^^>  Peimd- 

Shepherd  Serjt.  opposed  the  justification,  insisting  that  the  ^^ed  tojuB^ 
Plaintiff  was  entitled  to  the  costs  of  moving  for  an  attachment  ^(7*  ponuant 
for  which  instructions  had  been  given.  vIdubIj  givmT 

Best  mged  that  the  Defendant  was  at  liberty  to  justify  bail  at .  ]^  ^^  ^^ 
any  time  before  the  attachment  was  obtained,  that  the  Plaintiff  entitled  to  the 
was  sufficiently  apprized  by  the  notice  of  justification  of  the  De-  ^'  <>^  pic* 
fendant's  intention  to  justify  this  day,  and  that,  as  the  Court  never  for  an  attMln 
allowed  any  advantage  to  be  taken  of  the  priority  of  motion  on  ^^^' 
the  same  day,  the  instructions  for  the  attachment  ought  not  to 
have  been  given. 

But  The  Court  thought  the  Plaintiff  was  eutitled  to  the  costo 
of  preparing  to  move  for  the  attachment,  since  he  could  not  be 
eertain  whether  the  Defendant  would  proceed  upon  his  notice 
of  justification. 

Accordingly  Best  undertook  to  pay  those  costs,  and  was  alt 
)pwed  to  justify. 


HODGKIXSON  V.  SnIBSON,  FcKSd. 

nAYLEY  Serjt,  moved  for  a  rule  to  shew  cause  why  the  pro^  The  Court  wil( 
^  ceedinirs  in  an  action  of  replevin  should  not  be  stayed  on  ™>*  •?*J  ?">• 

iPi.-wx/.*  coedingt  in  re- 

payment of  costs  by  the  Defendant.  pievin  u|ion 

The  declaration  was  general,  and  did  not  assign  any  special  ^fi^'t*^^ 
damage.    The  Defendant  made  cognizance  as  bailiff  of  Paul  appUcaiioo  of 
Joddrell  Esq.  lord  of  the  manor  of  Workamorth,  and  acknow-  ^heDefcndant.^ 
ledged  distraining  on  the  Plaintiff  as  constable  of  the  township 
of  Crmnfofdf  for  palfrey  rent,  to  which  several  pleas  in  bar  were 
pleaded. 

The  Court  thought  that  both  parties  were  actors  in  repleyiUj^ 
and  that  the  Plaintiff  had  a  right  to  his  judgment. 

Bayletf  took  nothing  by  his  motion. 

*  But  see  Bwikt  ▼.  BnHtl,  3  M.  k  S.  Bt5.. 
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M.  sd.  Chalmers  and  Another  v*  Bbli^ 

If  a  Smediak  'T^HIS  was  an  action  on  a  policy  of  insurance  tnn  goods  br  :> 
'^fUk^^  Mt>  iteotet'M,  iramntiri  SMriiU  ship  wid  p 
]o«dii«  {K>rt  m  and  irom  the  ship's  loading  port  or  ports  in  the  Emti  hss. 
to*(£^^  Persia,  (Mm,  m  A^whrnbefifoiL  ike  Cape  if  amd  Hifiz 
mil  put«f  um  OtntAMtbiffgAt  irith  lihoHy  to  tonoh*  stay»  or  trafc,  «t  aH  psiftr 
U^TfiHiiS^^  fhms  irhat  and  wbefesoever  oik  this  and  at  the  olher  si^  r 
ponmiiM        the  Cape  of  Good  Hope,  as  intetest  Ateaid  eppear,     Theaa 

imvemiic      aRMr  IWasly  Term  180e»  whni  the  jury  ftrand  a  TMvKct  iorik 
iT^c^ra^    FMntifs»  saljeoi  to  the  ojMon  of  the  Oeiirt  iI^mb  a  « 
tioDof  Uie  M-   irhlidi Mated <atBong  other  thiegs  n*t  material  to  iis*  poiatifit 
vigaaonkw..    ^ioh  1^  jmUm  eltimitely  tMied)  that  «»  Pluitifis.  wb- 
ehants  lA  Londom,  wete  agents  6f  mmenAnCae  adciety  ceHritif 
Swedish  Jsiaiie  Company,  resident  at  Gottembiar^  in  tecdn* 
tfidtisifii^thii^lmaadstyfoef  Jii*rsjtfiide#toei^  lb 

in  1V»1|  IMS  SMiety  having  e^EUged  PemhdtNtak,  n  £««^ 
mmk  by  htidi  (hiA  irho  had  ebtained  letters  of  hwrgliership  is 
Sweden)  in  the  doable  capacity  of  captain  and  —pUiuny  s 
thair  SwiHth  Mp  the  HenbiHon,  sent  hue  in  Oti9be^  17U  b 
this  ship  to  India  upon  a  general  speculation,  for  the  foifme 
of  traffic.    That  in  the  prosecution  of  this  adventure,  Cap(0 
Neale  having  been  at  Tranguebar  and  Manilla,  where  he  toA 
in  the  greatest  part  of  his  cargo,  arrived  at  Madras,  and  thcs? 
obtained  of  the  two  British  houses  Kindertly,  Watis  and  Co. 
and  Latour  and  Co.  part  of  the  cargo  upon  which  the  poGct 
was  efiebtel)  and  there  loaded  the  saoie  on  hoaid  the  Muabuks^ 
That  the  goodA  idiippei  at  Mmdras  were  entered  apd  deaitd  A 
the  custom-house  of  that  port^  and  thatthe  snd  shipvtalikeviM 
eirtered  mwards  and  dea^  outwards  at  Ae  same  port    Hut 
oa  the  first  of  April  ITWi  dm  Rtmluiioh  sUM  firem  Madrs» 
on  her  voyage  td  Aarope,  having  on  board,  aspailt  of  he^  odq^ 
the  good!  which  hkid  been  puithased  at  Madrm,  and  abo  the 
goods  taken  on  boaid  at  Tranfuciat  and  MamHa ;  and  that  oa 
her  voyage  home  she  was  captured  by  a  French  privatAsr  asd 
condemned. 

The  question  for  the  opinion  of  the  Court  was.  Whether  Ibe 
Plaintiff  was  entitled  to  recover  1 

*  And  «oe  Sffftiif a*  ^1  JTvi-rty,  «  D.  Ac  A.  94S. 
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l^msSnjtiwrthiPfaiiftttff.  Iteratf  ifMitiMlm  Wli«thtt»      iMMk 

iliwgul,  ms  WnigTO  ♦ofttravBirtiDo  rf  tte  MCTftgBrtfettlwtt  M  Gary  8>  «» 

r.  ia«.l.  ud  7k«  Tfttf . ^  jl&r.  «. aS;  ^&  tiw  HMrlur  df 

wliiek  MiactMl^  that  ^  Kd  goods  «liMlA  te  imfiirtMl  into  «r 

exported  oirt  of  any  kuds,  ulooAi,  plAitatklus  ^  Iftmilotirii 

of  His  Hagasty  is  Ami^  dfirku^  or  jtrnmidh  nt  ony  odnr  ihipo 

but  Boch  m  Moogod  im  tlio  poopio  xdE^^md^  b^koM^  MPUivH 

or  ArnpfcA  HfMi4  Ifeatfif,  or  w«f«  of  tlM  Mi*  of  ood  Moqji^f 

to  any  of  the  «dd  lands,  islBPids»  plaoitotiotis^  orMiikMiost*' 

ik&d  the  faitter,  tiuit ''  No  goods  sbooM  bo  tta)M)Hisd  iilo  or  et^ 

p«>rted  out  of  any  oofeoy  or  ]daii«itioo  of  His  Mojssty  in  ilsi«^ 

jtfriem^  or  Jmeriet^  ia  any  ship  aiai  of  tho  Voilt  of  AigJonri  or 

Ireland^  or  the  said  colonies  and  plantations,  lind  vhoUy  owtted 

by  .the  poople  thnoof  ?"    This  tpMnCbn  is  s«n)O0ed  to  haTo 

bras  sottled  by  the  oaso  of  Ifsreft  ir«  j/kl^  Mie^  p.  96. ;  bat  Ibo 

point  was  there  xadlior  ti&oB  for  gtanted  than  dooiMI^  tho 

argnisaaat  hiring  taitsid  iqMn  the  right  to  toOOTer  tho  pro« 

niinn^  sopposiBg  the  imanmoo  to  have  boon  iUogd*    It  aiay 

be  doabtad,  howarvor>  irhothor  tho  abore  provisions  of  Am  »»- 

Tigation  lows,  so  iar  as  they  relate  to  tho  trado  of  ibroigiion^ 

to  and  from  the  Briikh  possoaifoiia  io  Jiutt^  wore  aotropoatoi 

by  the  93  Oso.&  ^«  SH.    Tho  lOBth  aeottan  of  that  act  bafiog 

pfoUUtsd  in  geoend  terms  ail  His  Mmjesty's  sobjeots  <h>iii  sond^ 

iag  the  prodooo  or  miEuiofiwtoresof  the  JBost  Indiu  or  Ckin4  to 

Euroffi  in  any  other  manner  than  that  pointed  oat  by  tho  aot, 

it  is  provided  in  s«ia».,  that  tho  said  rostriction  shall  not  pio^ 

dude  the  servants  of  the  Company  or  fine  meroiiaittfe  ftott  boy^ 

iag  aay  goods  in  Iniia  and  selliag  the  samo  agnio  in  JitdNi  to 

the  Bubjeots  of  Ibreign  stHles»  or  ftom  aotiog  as  agoiits  or  flMtots 

ia  tho  impoftiiig  or  okporting^  baying  or  si^Og  goods  in  Iiuth 

for  or  oa  tho  ai^ooont  lnotAfiit  of  any  fofv%ii  coaipouy  or  aay 

ftMRgn  moiohanl;  and  by  s«  146.  so  ionoh  of  tho  91  Gio.  & 

t.  6S.  as  prohibits  ^  servants  of  tho  Coapnny,  or  other  BHtilk 

sobjeds  in  India^  from  leodiog  money  to  aiqr  foreign  oompany, 

or  fovrigo  Etn-dpeon  niOxohants»  or  to  pofohaso  goods  in  /inApe  fbr 

sad  OB  aooount  of  aoy  soch  oottipanies  or  aei«hants»  or  ftoiO 

being  e60ceraed  in  hmding  money  or  pnrshating  goods  to  fbN 

ftishimy  soob  oompaoiosof  merohMts  with  tho  orodtt  of  sooh  biHo 

of  ex«tu»g6  as  ore  montioaed  to  that  aet^  is  thoroby  r^poohsik 

These 
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These  t>roiidoii8  plaioly  leoognisse  a  right  in  foragn 
to  import  and  esqport  to  and  from  Iniia^  and  thiHigb  ther  t 
not  in  tenns  rep^  the  operation  of  the  navigwtioa  lam%  w:^. 
respect  to  foreigners  trading  to  India^  yet  thej  iniiat  be  o» 
sidered  as  conferring  on  .foreigners  the  right  of  that  trade  z 
which  they  authorise  Britisk  sabjects  to  assist  tb^n.  Itis  tm 
that  the  87  Geo.  8.  c.  117.,  which  expressly  anthoriaKs  this  tnae 
by  foreigners,  and  which  passed  on  the  19th  of  Jufy  1797, » 
sequent  to  the  sailing  and  captore  of  the  Resotuiiom,  is  soti 
declaratory  hnt  an  enacting  statute*  Tet,  if  it  should  appes 
that  according  to  the  true  construction  of  the  88  Ceo,  3.  cai 
the  prohibitions  of  the  navigation  laws  were  alread  j  done  aw 
in  respect  of  foreigners  trading  to  the  Ea$t  ImdieM,  they  osfk 
not  to  be  prejudiced  by  a  superabundant  act  of  the  Lieg^sbts; 
in  thdrfaTour. 

Besi  Serjt.  coniri.    Though  the  provisions  of  a  sabsequot 
statute  may  operate  as  a  repeal  of  a  former  one  without  expras 
words  for  that  purpose,  yet  a  subsequent  statute  never  eaa  hsn 
that  effect,  unless  it  be  so  inconsistent  with  the  former  Chat  tkr 
cannot  stand  together.     But  here  no  such  inconsistency  iqipeaa 
Though  the  33  Geo.  8.  authorizes  foreigners  to  buy  luad  seD  b 
/ndfa,  it  does  not  authorize  them  to  export  commodities  in  aaj 
manner  different  from  that  to  whilsh  idl  exportation  from  tbt 
country  was  before  confined  by  the  navigation  laws*     In  tk 
case  of  Morck  v.  Jbel^  ante,  85*,  where  an  insurance  was  effect 
upon  a  Danisk  ship  at  and  from  Bengal  to  Copenkagat,  and  it 
appeared  that  tbe  cargo  was  taken  on  board  at  Calcuiia,  the 
voyage  Was  admitted  to  be  illegal,  and  the  Court  held,  that  tk 
insured  could  not  recover. 

Lord  Al  YAM  LKY  Ch.  J.  Taking  it  for  granted  that  the  Eed 
Indies  are  to  be  considered  as  BrUisk  colonies  within  the  mesniif 
of  the  navigation  laws,  it  does  not  appear  to  me  that  the  clauses 
which  have  been  cited  from  the  83  Geo.  8.  go  the  length  of  ic^ 
pealing  the  restriction  of  those  laws  with  respect  to  the  EaU  India, 
It  is  true  that  the  rigour  of  those  laws  had  been  constdersbl  j  re- 
laxed in  practice  with  respect  to  the  East  Indies  previous  to  the 
87  Geo.8.,  but  the  laws  still  renmined  in  force.  The  doctrine  of 
destitution  has  no  existence  in  the  law  of  England,  though  it  has 
in  that  of  Scotland.  It  is  urged  that  the  clauses  of  the  83  Geo.i, 
are  inconsistent  with  the  provisionsof  the  navigation  acts;  for  it  is 
9aid  that  the  legislature,  by  empoweringfore^ers  to  trade  toawl 
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India,  have  authorized  them  to  cany  on  their  tmde faiiheir      1804. 
ships.    Bat  the  Legislatare,  by  empowering  foreig^U^rs  fa> 


bviy  and  sell  within  the  limits  of  the  East  India  Companj/^jii    and^mtber 

oliarter^  withont  being  snbject  to  penalties,  are  not  to  be  conri-  •• 

d^red  as  haTing  repealed  any  part  of  those  laws  which  were  made 

for  the  encouragement  of  British  narigation.    The  rig^t  to  buy 

si.iid  sell  may  be  giTen  to  foreigners,  and  yet  the  obligation  to 

export  in  British  ships  may  remain.    We  will  look  into  ibe 

dames,  but  unless  we  should  have  occasion  to  alter  our  ofmiion, 

^vee  think  that  a  nonsuit  must  be  entered. 

On  this  day  Lord  Ahanley  said  that  the  Court  had  looked 
into  the  acts  of  parliament,  and  were  of  opinion,  that  the  navi* 
^tion  laws  were  not  repealed  with  respect  to  the  East  Indies,  by 
the  clauses  in  the  33  Geo.  3. 

Per  Curiam,  Nonsuit  to  be  entered# 


(tN  THE  EXCHEQUER  CHAMBER.) 
Hankin  v.  BroOmhead,  One,  Sgc.  in  Error.  f«».<mi. 


T\bclaration  in  the  King's  Bench  in  debt  on  bond  for  2000/.  jBdgment  b 


DT 


^^  concluding  to  the  Plaintiff's  damage  of  100/.  Judgment  J^^jJ,^^ 
having  been  suffered  by  default  in  Easter  Term  1799,  the  follow-  in  an  action  on 
ing  judgment  was  entered :  **  Therefore  it  is  considered  that  the  pi)|{|^|'ff*''L„. 
said  Esther  Haukinrecoy^r  against  the  said  Joltn  Broomheadihe  ed  up  judgment 
said  debt,  andalso9/.10t.forherdamage8whichshehathsustained,  £^l^f^^ 
as  well  by  reason  of  the  detaining  the  said  debt  as  for  her  costs  91.  iot.for 
and  charges  about  her  suit  in  this  behalf  expended^  by  the  Coorl  eous!^^*!l!lrit 
of  our  Lord  the  King,  now  here  adjudged  to  the  said  Esther  by  o(  inquiijr  hav 
her  assent ;  and  the  said  John  in  mercy,"  Sfc.  In  Easter  Term  iuf^'l^^ 
1800,  the  Plaintiff  below  proceeded  to  assign  breaches  under  the  w«t« 


8  &  9  Will.  3.  alleging  that  the  bond  declared  on  was  in  the  ^  „, ^  j^' 
penal  sum  of  2000/.  conditioned  for  the  performance  of  certain  4^-   And  the 
coyeDants>  which  had  been  broken  by  the  Defendant  below,  ed  iip  aiiotber' 
Upon  this  assignment  of  breaches  a  writ  of  inquiry  was  awarded  J?^f°^'  ^ 
and  executed  bdbre  the  Chief  Justice,  and  damages  were  assessed  togethCT^ST' 
M  the  sum  of  lllS/.  ISs.  Ad.  over  and  above  the  costs  of  suit,  ^^'  ^-  &<'•  A>r 

costs  ;lmtutei^ 
trards  entered 
a  rtmittitur  on  the  roll  for  the  costs.    Held  that  the  second  judgment  was  erroneous. 

and 
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pBiNedM  thus ;  *'  Aiwhiab  diqr».kafiim«i 

IhifMHMSiflllflMl  iiMfnJiii  ffar  wiiMiHf  i  biiMMi  OMiii  — i  hw  ih 

njlttatmkt  mokmtm  m&kimfA  fmfUM^  tilmtikmmii  BHim4» 
recover  against  the  said  Join  hor  4mm|{w  afiwnwMA  te  hm 
afiMMHi4fiiaa^a»4alw81^fii.a<LfiMh€frfiivftM  Mflbm 
rWgiw^ hy her  ahMftheraMiin  Ibis  hahatf  mpmdia^  kf  it 
CtonffCofiowMidliOid  ttelQii>qo^h#<»a4tniltiiAW><Mrti^ 
Either,  and  with  her  assent^  which  sasdcoallk  ohwtfBi^  MiA^ 
inayHfc  aid  ftolhiP  oosts  and  charges  in  the  wbatsi  ^monatte 
1158/.  lOt. ;  and  the  said  JoAn  in  mercy,  4rc-  And  heteifBB 
the  said  Esther  freely  heraior  aaurf  ramits  to  the  said  John  tfe 
said  seyeral  sums  of  40f .  and  31/.  6$.  Sd.  in  form  aforesaid  fossi 
and  awardiiitA»ilftaRid  Biiiatm  kat  aorts.  aadt  clam^gps  afore- 
said ;  therefore  as  to  those  costs  and  charges  let  the  said  Jsk 
be  acquitted  and  ga  ^emptwAomkmiHf,*^ tiA 

The  Defendant  below  haTiag  brought  a  writ  of  error,  assigaed 
foff  enoTy  ***  xhat  tne  dfectaranoik  aRaesaidf  flsidf  Hie  HuiflMi 
therria  eontahiedy  are  self  stifflbieBt  m  lawfftr  1t»9aU^Muker 
to  bare  or  maBtaih  her  aforesaid  ae«cm  AereeTs^gateat  loa  <» 
tteextentftr  wMch  the  jodgment  afotesaig ia-gfren^  aornp 
port  or  warrant  the  jad^pnentf  so*  aa*  BkftuSt  g(^n  iirfftrai  afete^ 
ssn);  there- i^abe  error iit  tKiky  tewft;  thafr  by  tfco  dbshiaUoB 
afbresaid,  on  which  the* saidf jbdj^mentf iigtVeiiy  n&mtow  Asa t 
diBbt  of  SOMA  and  lOOA  dhunages-  for  the-  aatibir  Hereof  sie 
chimed,  and  yet^  by  the  record  afcresaidv  ft*  appc^si's  lhattr 
tKe-jndgment  afbrenid;  in  Arm  aAressddgPren,  ifriyaijai^wf 
tl&at  the- said  JESifiXferrecoTeri^aftisttta  said /otfii  ttot,oBiyber 
ssid  debiof  SOOOr.  andabo  91.  m.  jR>r  Ber  dh»^<M  wlieh'sk 
had  sostaihed  as-  wed'  oo  occasion'  of  tte-  dtotaiiDittg^  the  aaid  dUt 
as*ftrher  costs  and  charges  byhersAont  Her-sait'&rthatbeUF 
expendbd,  bnttslMi  that  tfte  said'  Btiher  reoorar*  agaiiisr  flr 
saiu  Jtmft  her  cnmiages  to'lnesiknount  of  ]  Ilor.  IWh  dw.  wnots&t 
by-llle  jnrjr  aforesaid  on  the  w]tiiitt<-metttioncd  inqaUtfea;  ar 
the  damages  sustained  by  the  said  Esther  on  ocosaoas  of 
^  breach  of  the  condition  of  the  said  wriUng  oBligatoiy  in  tke 
said  declaration  mentioned,  which  said  debt  and  damages  so 

bv 
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>3r  tkeaaiAjvdgiBeiiLawadledandadjidlfadto  benMwia^ 

the  aaid  Esiker  againat  thasaid  JpAm^  aiiM>i|ii4in  tiw  whple  talha 

si&m  of  3126L  8i^  4d,p  being  a  maoh  graater  siiqi>  tbaa  tka  fait 

aBnouat  of  the  debt  demanded  and  the  daoiagea  laiA  ia  Iie>8a9d 

dedaaation  and  thereby  sought  to  baiaooTered*  thenfoveiB  liiat 

tiiere  ia  manifiest  eivor :  there  ia  abo  enoviA  thi^,  to  wii^  that  by 

^be  Toooid  aforesaid,  it  appears  that  the.  judgBMD^  afprosaM^  m 

,  iomDi  aioiesBid  is  given  for  the  said  EMtk§r  agaiasft  thesud  JoAfi. 

^OT  greater  and  other  sums  and  to  a  largier  ataonnt  than  the  flstt 

,  amoiuit  of  the  debt  demanded*  apd  all  thftdapnages  badiin  and 

l>y  the  declaration  aforesaid*  thasefoie  in  lliat  these  is  maaifest 

^  orror ;  there  is  also  enor  in  ihisy  to  Wk,  that  theaa  ara  two  die* 

tinct  judgments  giyen  by  the  Court  on.  fta  prea^ses,  notwi^ 

,    tstaniMng  the  first  of  snob  judgneats  purports  to  be  flaal ;  aQ4 

there  is  also  ervor  in  this,  that  it  does  not  appear,  invalid  by  tha 

suggestion  made  by  the  said  Esiher,  but  that  the  sUd  Jof^  H^it^ 

Idmon  and  Robert  fVoadgaie^  or  one  of  them,  did'  transfer  and 

pay  to  the  said  Esther  the  said  stock  in  the  said  adaatiara  raea» 

tioned,  at  die  time  theseia  mentioned^  afiomrdiBg  la  tha  form  and 

•efieet  at  the  said  coadition." 

Rmthby  for  the  Plaintiff  in  eiror«    if  m  fte  present  case^  Hm 

Oefendnnt  in  error  in  entering  up  jadgment  has  deviated  fton 

the  course  pointed  oat  by  the  8  and  9  IKtf.  3.  c.  11.  ho* wQl  be  an* 

able  to  maintain  his  jadgment,  notadthstanding  he  may  be  sMe 

to  sheir  that  in  tUs  particular  instance  no  injustice  win  ha  doao; 

for  since  the  cases  of  Jle&s  Y.  ItotmW/,  &  Z\  Jt.  088.  and  Jfordy 

▼•  Bem^  6  T.  £«  686.  the  provisions  of  the  statuteof  ffiB^S*  ha^e 

beea  held  to  be  compulsory  upon  tiie  parties.    The  8th  section  of 

that  statute  oonsists  of  two  parts  appliori>le  to  lhp0«ifajeet.  It  ftrst 

eaaats,  that  if  jadgmeat  shaM  be  given  for  tha  Plaintiff  on  do- 

mUTvery  or  by  ooafession  on  nit  dicil^  the  Plaintiff  may  suggest 

breadies,  and  a  writ  shall  issue  to  the  sheriff^  aad  theJtri|^ea<of 

assise  shall  make  return  thereof  to  Hie  cofot^  friMa^  whence  the 

same  issaed.  It  thea  proceeds  to  say,  that  in  ease  the  Dafeodaot* 

efier  mchjudgment^  and  before  execotiony  shallpi^  i&tlM»art  the 

damages  and  costs,  eaecution  shaH  be  st^^ed^  T\s»  word*^^  judg- 

meat"  here,  must  be  taken  to  mean  the  judgment  befl^re  aamed, 

vu.  the  common  law  judgment.    The -statute  therefore  doeanet 

enable  the  party,  after  having  first  ebtwiedi  hia  cenmion  laur 

jtt^ent,  to  eater  a  secoad  equitable  judgment^  aeeonKng  to  the 

circum* 
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1804.      obcumstanoeii  of  the  case,  bat  only  to  obtain  an  eqvkdife  g^ 

— — ^     cotion  upon  the  first  jodgment,  such  jodgment  being*  icstTsse: 

HAKKiir      Jq  j^  effect  against  the  Defendant,  by  the  fiading  of  ^jri 

BaooKBBAB.   npon  the  breaches  suggested.  It  is  incnmbmit  on  tbe  party,  tkae- 

Ibre,  as  often  as  he  is  aggrioTed  to  assign  breaches,  bat  occst 

often  as  he  is  aggrieyed  to  enter  up  judgmento ;  and  if  thesoif 

adopted  by  the  Defendant  in  error  should  preyaii,  the  snbceqso' 

judgments,  instead  of  restraining  the  first  judgment,  will  oafrr 

cumulatiyey  and  giye  the  party  a  right  to  so  many  executions : 

addition  to  that  upon  the  first  judgment. 

Lak^coHtrd.    The  argument  for  the  PlaintiflT  in  error  rv 
ther  tends  to  shew  that  the  second  judgment  in  unneces&ary  tk: 
that  it  is  unjust :  and  indeed^  as  the  Plaintifir  in  eiror  esL* 
prays  that  the  judgment  may  be  reyersed,  when  in  feet  diav 
are  two  judgments  upon  recdrd,  it  may  be  objected  that  ki 
not  yery  regular  in  the  manner  of  appearing  before  the  Cost; 
for  if  it  be  uncertain  to  which  of  the  two  judgments  the  vtit 
of  error  applies,  it  is  bad.    The  Piaintifi*  below  was  entitled  is 
take  his  common  law  judgment  notwithstanding  the  8  &  9  Wifl  i 
G<H>dwin  y.  Cnmle^  Cowp.  857.  in  which  case  L^rd  Mst^^ 
says :  **  The  true  construction  and  substantial  justice  of  the  aft 
is,  that  th6  penalty  shall  not  be  leyied  in  any  case  whateTcr; 
but  the  judgment  in  this  case  beipg  upon  demurrer,  it  mast  far 
as  usual  to  recoyer  the  debt;"  and  he  then  proceeds  to  state, 
that  the  time  to  mdke  an  application  is  when  the  party  takes 
out  e:teCution  for  the  whole  penalty.    Accordingly,  in  that  case, 
the  common  law  judgment  which  bad  been  entered  for  tk 
Plaintiff  below  was  afiirmed  in  error.    This  shews,  thei^ore, 
that  the  first  judgment  on  this  record  is  good ;  and  shouU  tiie 
Court  hold  the  second  judgment  to  be  erroneous,  their  dedsioo 
will  not  affect  the  yalidity  of  the  first.    The  statute  of  IfiH.  & 
was  passed  to  mitigate  the  rigour  of  the  common  law  judgmeoc 
But  it  expressly  says,  that  such  judgment' shall  stand  as  a  sees* 
rity  for  future  breaches.  The  Courts  therefore  are  not  precloded 
from  giying  a  second  judgment,  but  may  follow  what  mode  they 
please,  proyided  they  do  that  which  is  consistent  with  the  olyeet 
that  the  legislature  had  in  yiew.    The  fair  implication  therefore 
is,  that  the  Court  may  regulate   the   common  law  judgment 
by  giying  to  the  party  a  second  judgment  which  may  secure  to 
him  those  damages  that  haye  been  assessed^    The  writ  of  io* 

quiry 
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j^quiry  is  to  be  executed  before  tbe  Chief  Justice^  and  is  to  be        1804. 

returned  to  the  Conrt.    Xow  for  what  purpose  is  this,  unless  it 

be  for  the  same  purpose  for  which  all  mrits  of  inquiry  are  exe-  «. 

'outed  and  returned,  namely,  that  the  Court  may  giro  judgmjeiit   »•«•«■«*»• 

^xpoD  it  ?  Besides,  there  is  a  diet  datus  to  the  partyi  that  he  ttia^ 

oome  to  the  Court  and  receive  judgmeiltw  The  Defendant  below 

lias  no  reason  to  complain  of  this  kind  of  prbeeedingp,  for  it 

enables  him  to  come  to  the  Court  and  move  in  arrest  of  judg^ 

moot  before  execution  can  be  taken  out,  of  which  benefit  he 

iKTould  be  deprived  if  execution  were  issued  immediately  after  the 

assessment  of  damages.     It  is  true  that  Mr,  Serjt.  William  in  a 

note  to  the  taae  of  Gainsford  y\  Griffith^  I  SaUhd.  p.  58.  note  1; 

lias  given  a  precedent  in  a  diffefent  form  from  diat  adopted 

in  this  case ;  but  the  practice  has  been  to  enter  up  the  pro- 

ceediiigd  in  cases  under  the  statute  of  Will.  8k  according  to  the 

form  pursued  in  thb  record ;  and  in  Trin.  40  Geo.  8.  in  a  case 

of  liherwood  v.  Seddom^  error  was  assign^  upoil  a  Irecord  similar 

to  the  present,  and  the  judgmeAt  was  aflbrmed  though  without 

argument. 

Cur,  fldt.yulii 
\        On  this  day  the  opinion  Y)f  the  Court  was  delivered  by 

Lord  Alvanlby  Ch.  3\  In  this  case  judgment  having  gon^ 
by  default,  and  having  beeii  entered  up  for  the  debt  and  da^ 
I    mages,  together  with  the  costs>  the  Pieintiff  below  proceeded 
under  the  statute  of  W,  8.  to  suggest  that  the  bond  declared 
upon  was  a  bond  with  a  penalty  cbnditf on^  fdi^  the  perform- 
ance of  certain  covenants,  and  that  he  had  sustained  damage  hf 
the  breach  of  tho^  covenants  to  the  ambuiit  of  1115/.  139.  4d^ 
The  jury  having  found  that  he  was  so  damnified,  upon  the  re- 
turn of  the  inquisition  to  the  Court,  the  Plaintiff  below>  in- 
stead of  suing  out  execution  for  the  sum  to  which  he  was  en- 
titled, asks  the  Conrt  for  a  second  judgment^  not  stating  it  to 
be  in  lieu  of  the  first  judgment,  but  only  entering  a  remittitur 
as  to  the  costs,    l^ke  fiitt  judgment  ttorefoire  remains  upon  th6 
record  in  full  force.    Upon  this  record  errors  have  been  ais- 
sigB^k    I  am  sorry  to  find  that  none  of  the  Courts  have  ever 
been  moved  as  to  the  propelr  mode  tt  ehtering  up  judgments 
TitAeT  the  statute  of  William  in  cases  of  this  kind.    At  common 
law  no  doubt  the  party  was  entitled  to  take  his  judgment  for  thd 
jpenalty  in  the  bond,  and  the  Defendant  could  only  obtain  re^ 
Hef  through  the  interposition  of  a  court  of  equity^  which  would 
VOL.  Ill;  R  R  direct 
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1804«       diract  an  iisqe  of  quawium  damnificaiui,  aod  preFeot  a;  em 
lion  hoiiig  enforced  for  mere  than  the  damiige  actually 


^^^^  To  aToid  so  ^oitoni  a  mode  of  relief,  ancl  to  affbid  to  pvL 
Bkoomiibai).  the  lieiiefit  of  the  above  equitable  execntioD,  the  iCatate ' 
William  vas  pasaed.  Mr.  Seijt  WUiiam^  in  his  note  te  Gwci 
ford  T.  Crf0Ub,  1  SatiutL  58.  has  suggested  a  mode  of  eatfn: 
up  the  proceedings  upon  record  in  cases  where  a  purtj  eim, 
judgment  by  default,  or  upon  demurrer,  and  ia  obliged  to  p 
ceed  under  the  stat.  of  William  3* ;  to  which  I  see  no  ofaiec(i.s 
The  only  difficulty  in  those  eases  respects  the  costs  of  the  iap 
sition,  which  if  he  does  not  obtain  he  is  in  a  ^-orse  ooBi!:^ 
than  he  would  have  heen  before  the  statute.  Where  the  Iv 
fendant  proceeds  to  issue  in  the  forst  instance  npoo  the  breaeaft 
tfai^  difficulty  does  not  occur,  for  there  the  po$tea  retorwc 
indoreed  for  the  Plaintiff's  full  damages  and  oasts.  Mr.  Sr* 
WiHiam$  recommends  that  in  order  to  obviate  tbat  diffiec^ 
the  judgment  should  be  suspended  till  after  the  retnm  of  'i 
inquisition*  Tbat  however  has  not  b^n  done  beve,  and  vl^* 
ever  inconvenience  the  Plaintiff  below  may  sustain,  we  esB»:^ 
assist  him.  We  are  of  opinion  that  the  second  jndgnient  csdk. 
stand ;  hot  we  rather  incline  to  think  that  if  Ike  costs  bad  is^ 
been  remitted,  the  Court  of  King's  B^nc-k  upon  motion  uip 
have  ordered  the  master  to  tax  those  casta,  and  thea  adile^ 
them  to  t^e  sum  to  be  levied  under  the  exeoutioQ,  Tbe  j«!s> 
ineot  of  t^is  Court  therefore  is,  that  the  second  judgment,  wits 
the  aipercement  be  reversed,  and  that  the  fonner  yoAgamAit' 
main  ui^mpeached. 

JadgSMot  aceosdii^- 


^,j,9,jt,  Newman  v.  Walters. 

A  ihip  being  in    TNDM^iTATUS  JssuMPSiT.    The  first  Gouot  of  the  dechnh 

wSn  ISd  ^*  ^^^  ^^  ^^^  "  ^^  salvage  of  a  certain  ship  called  the  &<9. 

wurtoftbecrew  and  cargo  of  goods,  wares,  and  merchandize  of  the  Defeadaot, 

himng  ude  wherewith  the  said  ship  was  then  laden,  w^ch  said  sUp  aai 

ptnenger,  at  c^^o  h^d  before  that  time  struck  anc(  stranded  in  a  c^lain  pise 

tbe  request  of 

the  Ktt  of  tlie  crew,  toolt  the  ccnmnand  «id  braug^t  the  ship  safe  to  poit.  Tlie  aierits  of  Sk  pe* 
senger  in  safiog  tbe  ship  were  ackuuwiedged  by  tlie  owner  la  a  leuer  to  oob  oC  Ihs  u^dccwattn, 
wherein  he  expressed  hu  desire  to  make  btai  a  oompensation.'  Held  that  the  passengrr  wis  ratiiH 
to  sue  the  owner  Cmt  sdfage. 

called 
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balled  Ckkk€9i€r  Skoab^  Md  was  Am  and  ther«  sayed  and  iafdy       1004. 
delivered  to  tlie  Defendant  by  the  Plaintiff,  to  w}t»  at,"  lf€.      — — 
Hie  second  eoont  was  for  worlc  and  laboor  in  and  aboat  the        'V^* 
saving  and  pretenriiq^,  and  safely  deHvefing  to  tke  Defendant  the    WAtrtfti. 
said  dbip  and  eaigo  so  strack  and  stranded  as  afofesatd.   There 
was  a  third  oonni  for  wmk  and  Mlkni^  feneralty ;  and  a  fourth 
npon  a  quantum  fMvii  for  the  same. 

The  case  was  tried  before  Lord  Alvafdijf  Ch.  J.  and  a  special 
jury  at  the  GuilihaR  Sittings  after  last  Miehaelmas  T«nn,  when 
it  appeared  that  the  PkintifF,  who  had  been  a  captain  in  tho 
merchant's  servioe,  went  oat  as  a  free  passenger  on  board  the 
BeiHi/,  of  which  the  Defendant  was  bwner^  on  a  voyage  from 
Graveuud  to  Saint  KiiU ;  that  she  left  the  Dofvus  on  the  15th 
of  Jpri/f  and  soon  after  strook  on  the  rooks  of  ChithM^n  that 
the  ship  being  in  apjiarent  danger >  flie  captain  of  the  ship  got 
into  the  pinnace,  and  wit|i  three  of  the  orew  made  Us  esoape ; 
that  at  this  time  the  pilot  was  draak»  and  the  mate,  together 
with  the  rest  of  the  orew,  requesting  the  Plaintiff  to  take  charge 
of  the  sbip^  he  did  40»  and  hnmediately  gare  the  necessary 
orders,  and  was  obeyed  by  all  persons  on  board  as  captain ; 
that  when  he  first  took  the  eoonoand  the  pikrt  was  about  to  let 
^  the  anchor,  by  which  the  ship  would  probably  hate  been  losti 
but  was  prevented  by  the  interference  at  the  Plaintiff;  and  that 
the  Plaintiff  brought  the  ship  safe  into  Ramtgate  harbour.  Two 
letters  from  the  Defendant  to  one  of  the  underwriters  were  read 
in  evidence,  in  both  of  which  he  espreseed  his  belief  that  th# 
Plaintiff  had  been  the  means  of  savmg  the  ship,  and  that  in  the 
account  of  the  genef&I  average  giren  In  by  his  broker  he  had 
put  down  200/.  as  the  least  possible  sum  which  could  be  given 
to  the  Plaintiff  by  way  of  con^>eo8at]on^  bnt  that  whatever  more 
might  be  allowed  to  him  would  afibrd  him  satisfaction.  It  was 
objected^  that  under  the  above  circumstances  the  Plaintiff  wa^ 
not  entitled  to  claim  for  salvage^  and  his  Lordship  rather  ifi^ 
clined  to  that  opinion^  but  dueeted  the  jury  to  consider  what 
coa^nsation  the  Plaintiff  was  entitled  to^  The  jury  found  that 
the  Plaintiff,  after  the  desertiott  of  the  slup  by  her  captain,  took 
upon  himself  the  care  and  management  of  the  ship,  which  would 
have  been  lost  but  for  his  exertions,  and  gavo  a  verdict  for  460/» 

Eatly  in  the  term  a  rule  mm  for  a  new  trial  wae  moved  for^ 
fii8t»  en  tfaft  ground  that  the  Pbintiiff.  nnder  tbodreamatanees  &t 
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1804.      thid  case^  was  not  entitled  to  recoTer  any  thing ;  and  secondly/ 
"~^        '     on  the  gronnd  of  the  jdry  having  given  too  large  a  compenaatioii 

'^vT^*      to  the  Plaintiff^  supposing  him  entitled  to  recover  any  thii^: 
WALTER!,    and  the  rule  having  been  granted  on  the  first  ground  only. 

Shepherd  and  He^wood  Seijts.  now  shewed  cause.  To  the  ex- 
ettions  of  the  Plaintiff  jnust  be  altogether  ascribed  the  preserva- 
tion of  the  ship;  the  only  question  therefore  will  be.  Whether  he 
did  more  than  as  a  passenger  he  was  bound  to  do,  and  if  he  did, 
whether  such  services  entitle  him  at  law  to  any  oompenaatioa ! 
If  it  be  contended,  that  because  the  Plaintiff  was  a  passenger  he 
is  not  entitled  to  salvage,  the  opinion  of  Sir  fV^  Scoit  may  be 
referred  tp,  who,  in  The  Ttoo  Friendit  lEoft.  Adm*  Rep.  p.  2BS.t 
expressly  awarded  an  higher  rate  of  salvage  to  a  person  because 
he  was  merely  a  passenger  and  not  an  ordinary  seaman.  In  He 
Beaver,  3  Rob.  Adm.  Rep.  292.,  Sir  W.  Scott*  in  apporttoninf 
the  salvage,  considers  how  faic  the  person  there  claimiog'  had 
embarked  his  services  beyond  what  bis  duty  called  upon  him  to 
do,  and  rewards  him  accordingly.  The  principle  of  that  deci' 
sion  applies  to  the  present  case ;  for  it  cannot  be  denied  that  dw 
Plaintiff,  in  his  endeavours  to  save  the  ship,  went  beyond  what 
bis  duty  called  upon  him  to  perform.  And  in  1%e  Jo§epk 
Harvey,  IRob.  Jdm.  Rep.  306.  Sir  fV.  Scott  says, «« It  may  be  hi 
an  extraordinary  case  difficult  to  distinguish  a  case  of  pilotage 
from  aioase  of  salvage  properly  so  called ;  for  it  is  possible  that  the 
safe  conduct  of  a  ship  into  port  under  circumstances  of  extreme 
danger  and  personal  exertion  may  ekalt  a  pilotage  service  mto 
something  of  a  salvage  service.^  Here  the  Plaintiff  conducted 
the  ship  into  port  under  circumstances  of  extreme  danger  and 
personal  exertion,  hb  situation  on  board  the  ship  not  catting 
upon  him  to  risk  either.  If  it  be  said  that  salvage  only  extends 
to  those  who  come  from  the  shore,  or  at  least  from  a  aituatioD 
of  safety,  and  not  to  those  who  being  on  board  the  ship  ^ett 
themselves  to  save  both  themselves  and  the  ship,  no  such  distino- 
tion  is  tp  be  found  either  in  the  laws  of  Rhodet  or  Oierm,  nor 
does  the  language  of  the  old  statutes  point  at  it.  In  BeawtiLex 
Mercp.  131.  salvage  is  called  an  allowance  for  saving  the  Msp 
or  cargo  from  the  dangers  of  thieves,  pirates,  or  other  perils. 
And  in  Via.  Ab.  tit.  Salvage,  the  laws  of  Oleron  and  the  laws 
of  R^ftdet  are  referred  to,  from  which  it  appears,  that  in  case 
of  disaUlity  of  the  ship  to  proceed,  those  whj  save  part  of  the 

cargo 
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eargo  with  themselTes  are  entitled  to  salyage.    From  whence  it       1804. 
'  may  be  collected  that  those  on  board  the  ship,  as  well  as  those      ^ 
^who  come  to  the  ship,  may  claim  saWage.  v. 

Cocketl,  Baytey,  md  Best,  Serjta.  coniri.   If  the  Plaintiff  be     Waltids. 
entitled  to  recoTor,  every  other  person  on  board  who  assisted 
'  him  in  conducting  the  ship  into  port  is  equally  entitled.    By  his 
exertions  the  Plaintiff  has  undoubtedly  rendered  the  Defendant 
a  considerable  service,  but  the  question  is.  Whether  it  be  a  serviee 
for  which  he  is  entitled  to  a  pecuniary  compensation?  A  man  who 
drains  his  own  lands,  and  thereby  benefits  the  lands  of  bis  neigh« 
boar,  can  demand  no  compensation  for  such  a  benefit.  The  case 
of  the  passenger  in  the  Two  Friends  differs  from  this,  because 
there  was  a  recapture ;  now  with  capture  the  duty  of  every  per- 
son on  board  ends ;  recapture  therefore  is  always  something  ultri 
the  duty  of  those  who  are  engaged  in  it.  But  in  cases  of  extreme 
peril  it  is  the  duty  of  eyery  person  on  board  to  assist  in  saving  the 
ship.     If  the  Plaintiff  be  not  entitled  to  recover  as  for  salvage, 
he  cannot  recover  as  for  work  and  labour  done ;  for  though  the 
law  implies  a  promise  to  pay  where  a  benefit  has  been  conferred 
at  the  loss  or  risk  of  a  third  person,  yet  that  is  only  where  the 
benefit  results  solely  to  the  person  charged,  without  any  partici«> 
pation  of  the  party  charging.    Heie  the  Plaintiff  was  benefited 
by  the  ship  being  saved  as  well  as  the  Defendant. 

After  argument  the  case  stood  over  till  the  next  day,  when  the 
learned  Judges  delivered  their  opinions. 

Lord  Aly  ANLBY  Oh.  J,  (after  stating  the  case).  The  question 
is.  Whether  the  Plmntiff  in  this  action  be  entitied  to  recover 
any  thing  ?  t  was  rather  surprised  to  hear  it  contended,  that 
when  the  person  who  had  the  command  of  the  ship  had  de- 
serted her,  the  Plaintiff^  who  was  a  mere  passenger,  was  bound  • 
to  interfere  f6t  her  safety.     The  crew  indeed  ought  not  to 
desert  the  ship  so  long  as  they  can  po^ibly  remain  on  board, 
and  if  the  mate  in  ttiis  case  had  saved  the  ship  by  doitag  what 
the  PIdntiff  did,  he  would  not  have  been  entitled  to  claim  a 
compensation  in  the  nature  of  salvage.    I  do  not  go  the  length 
of  saying,  that  a  passenger  who  is  found  on  board  in  time  of 
danger  is  to  do  nothing ;  he  must  do  works  of  necessity  for 
the  preservation  of  the  lives  of  all  on  board.    But  here  the 
PlaintxfT  did  more  than  he  was  called  upon  by  his  duty  to  per* 
form ;  for  when  he  took  upon  himself  the  direction  of  the  ship 
te  made  himself  responriole  in  the  same  manner  as  if  he  had 

beeii 
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1804.  bew  master*  ThU  he  was  oader  no  oUigatioe  to  do*  Is  sm- 
BiMg  «p  thk  oaso  to  the  jury  I  stated  to  them,  that  thb  vssw 
literally  a  case  of  salvage,  but  I  have  since  been  induced  toahr 
that  qpiniotty  particnlarly  by  what  is  i«perted  to  haire  CdleafiE 
Sir  If.  ikoU;  1  RoUwm'M  Jdnwr^ly  tUp.  p.  S06L  raveetii^^ 
tibim  of  a  |Nlot  praying  salvage ;  for  he  there  aaya,  "  itai^h 
in  an  extraordinary  case  difficult  to  distiogniah  a  caae  of  pia^ 
/ram  a  case  of  salvage  properly  ao  called;  for  it  ia  iaBpoanfakar 
the  sale  ooodact  of  a  ship  into  a  port  vider  csreaBsCaBoe 
of  extreme  danger  and  personal  portion  may  exalt  a  pflosar 
aervioe  into  something  of  a  salvage  service/'  Suppeac  a  itasfes. 
fhonld  arise  while  the  pilot  is  on  board,  aad  he  abould  go  ooa 
a  boat  to  i&e  shore  to  fetch  hands,  aad  shoald  risk  his  Ufefcr^k 
safety  of  the  ship  in  a  manner  different  from  that  wnhich  hisibr 
as  a  pilot  required :  in  soch  case  it  seems  to  me  that  hie  v<^k 
entitled  to  a  compensation  in  the  natare  of  salvage,  and  I  a 
glad  that  Sir  f ,  ScaU  appears  to  entertain  the  same  opfso. 
Without  entering  into  the  distinctions  respectimg  the  duties  i^ 
enmbent  on  a  passei^er  in  particalar  cases,  I  thiok^  that  if  k 
goes  heyond  those  duties  he  is  entitled  to  a  reward  in  the  siar 
jnanner  as  any  other  person.  In  this  case  the  Plaintiff  £d  ixi 
act  as  a  passeqger  when  be  took  upon  himself  the  direction  of  tbt 
ship ;  he  did  more  than  was  required  of  him  ia  tbat  sitnslias 
aad  having  saved  the  ship  by  bis  exertions  is  entitled  to  reti^ 
his  verdict  in  this  action. 

Heath  JT.  My  Lord  has  entered  so  fully  into  this  ease  tbtit 
will  not  he  necessary  for  me  to  make  any  obs^vatioos.  Ik 
character  of  a  passenger  differs  nmteriaUj  from  that  of  asesaio 
or  one  of  the  crew.  The  passenger,  in  consideTation  of  aa  ondcc* 
taking  from  the  master  to  give  him  a  passage^  eeatracts  In  psr  a 
sum  of  money ;  all  the  residue  of  the  contract  is  in  bis  fuToor; 
the  master  is  bound  to  carry  him  to  his  place  of  destinatka; 
but  the  passenger  may  give  up  his  passage  if  be  pleasai^  ssd 
quit  the  diip,  unless  under  very  particular  circumatances.  If  ii- 
deed  the  shq)  be  attacked  he  must  defend  it»  and  he  will  be  en- 
titled to  prize-money.  But  if  tha  ship  be  in  such  distress  tbatsk 
can  only  make  her  way  by  pumping,  it  is  the  duty  of  the  crev 
to  keep  her  idive  untU  she  arrive  at  a  place  of  aajfety;  yet  if  tke 
passenger  meet  with  another  ship  at  sea  he  i»  at  liberty  toabsadss 
that  oa  boaird  of  which  he  has  taken  bis  passage.    So  here  tk 

Plsiodff, 
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Plamtifi;  if  be  had  pleased^  might  hove  gone  ashore*  It  lioetf  not       1804. 

appear  that  the  weather  was  stormy^  or  that  tti^rar  was  any  other       ■    

circuniBtance  to  prereot  him.  The  merits  of  the  Pkdntiff  were  ^*^^^^ 
expressly  recognized  in  a  letter  from  the  Defendant^  who  ac-  Wai.«i»«« 
knowledged  that  the  ship  was  saved  by  his  skilh  It  seems  to  me, 
therefore^  to  be  the  same  as  if  be  had  giyen  express  orders  to  the 
Plaintiff  for  his  oondact,  OmnU  ratikabiiio  retro^irahiiur  et  num- 
dnio  priori  aquiparaiur^  I  am  therefore  olearly  of  opinion  that 
the  Plaintiff  is  entitled  to  his  Tor^ot. 

RoOKB  J.  Under  the  specikl  circumstadceii  of  the  case,  I 
ihink  the  Baintiff  is  entitled  to  recover.  The  Phdntifi;  who 
was  a  mere  passenger^  might,  bi^ye  gone  on  riior^  in  the  boat 
without  danger,  bat  being  desired  by  the  matsF  and  all  the  crew 
to  stay  mid  lake  the  command  of  the  ship,  he  did  so.  This  may  be 
considered  as  a  retainer  by  the  only  persons  who  were  the  agents 
of  ther  owners  at  the  tinte.  When:  be  comes  on  shore,  one  of  the 
Dwneihi  rectogo^zes  his  conduct  and  approves  of  all  that  he  has 
done.  On  this  special  groond  I  am  clearly  of  epinien  that  this 
fMstion-  may  be  snpperled. 

Rale  disoharged^ 


HAftwooi>  and  Aootber,  Executori^  &e«  v.  Lester.       ret,  gtin 

I^N  the  last  day  of  last  Term  a  role  was  made  absolate  on  t&e  A,  delivereQ 
^^  motion  of  fViliiam  Serjt.  for  staying  all  prooeedtngs  in  this  S^hIqcI)? 
aetiMy  en  the  gromd  of  the  cause  of  action  being  only  \L  hi.  6d.,  40t.  to  «  curn«f 
mid  therefore  not  fit  to  be  entertained  in  this  pourt^  the  Plaintiffs  1^^^  to'Tn^*^*^ 
having  their  romedy  in  the  county  court«    Early  in  this  Term  a  <vd«r  rrum  B. 
wienhi  wasoMained  for  discharging  the  above  rale^and  affidavits  ^IcnUiAirr, 
were  filed  to  shew  that  the  action  was  commenced  against  Hke  ^^  ^'^^^"f^ 
D6feBdaniwhore8idedatLff^<ersfta//in  Lekniershiret  for  the  valae  ualr'couuty.'^ 
of  some  casks,  ia  wbisb  the  Plaintiff's  testator  bad,  according  to  ^^}^  ^^  "<> 

■     •rv«,«i  /■  !•  t  •  1    ■clion  for  the 

the  Defendant's  order,  sent  down  some  liquor  by  a  earner  named  goods  could  be 

by  the  Defendant,  and  for  wfaieb  casks  he  refused  to  pay,  though  ^^^"^  '"^ 

the  aetsomt  of  the  liquor  had  been  settled  by  him ;  and  it  was  court  of  uieet- 

therdopim  insisted  that  the  cause  of  actionbeingcoiiiplete  by  the  ^^*^^'  ^^ 

liieUyeiy  to  the  omrier  in  Loudon,  no  action  could  be  maintained  of  Common 

PUoi  therefore 
ooald  not  stay  proceedings  in  an  action  commenced  in  that  Cooit.^ 

•  Viilt  €dp€Mtt.ZjtmU,  SSUrlc.  Ni.  PrL  33. 

in 
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1804.       ia  the  connty  court  of  Leieesienkire^  the  only  coodIj  eoutti 
which  the  Oefendftnt,  froin  his  residence^  was  KaUetolies» 

wKiAiiothen    moned. 

•>  Against  that  rdle  Williamn  Seiji.  now  shewed  esnse.  *& 

^■•W«'      ievetal  fcaseft  of  Shan  v.  HoMtB,  2  Bl.  754..  KemnariiJm 

4  T.  R.  404.,  atid  fVaiington  v.  itrfe^ir,  5  7*1  A.  64.,  aiedew 

aathoritles  to  shew  that  the  superior  courts  will  not  eotatia 

iictions  for  suob'trifling  sains  as  thiit  ajiecl  for  in  this  case.  Adi- 

ting  the  principle  laid  down  in  the  several  cases  of  WM  r*  T^- 

8 H.  BL  29..  Tiibb  v.  Woodward,  6  T:  R.\7S.,  BuOysJm. 

8  T.  R.  235^  atod  Smith  y.  O"  fi«//y  (a),  that  where  the  FUiif 

cannot  sne  in  the  connty  eourt,  he  ttay  bring  his  aetioB  ai^ 

superior  courts;  howeTer  smaU  the  debt  may  be,  still  tkjd^vt 

apply  to  this  dase;  for  herei  thongh  the  legal  Mhepfd^ 

casks  in  question  (at  least  as  to  inany   piirposes>  toot  jbf  | 

in  London,  yet  the  actual  deKyery  to  the  Drfeadaat  at  £^* 

shall  having  completed  the  Plaintiff's  right  ofaetisB  ia  L^^' 

^re,  he  might  have  summoned  the  Defendaatto^tliecooi^ 

court  there.     If  so  the  application  to  this  Coart  to  fts/F 

eeeding^  was  well  founded,  and  this  mie  must  be  disclargn. 

Shepherd  Serjt.  in  support  of  the  rule.     The  goods  wUA  ^ 

the  subject  of  the  present  action  being  delivered  to  the  ean«> 

London,  the  cause  of  action  was  complete  there ;  indeed  so^^ 

so.  that  if  they  had  been  embezzled  by  the  carsier  before  k 

quitted  London,  or  had  been  lost  by  him  there,  he  waBiii^^ 

^n  liable  to  the  Defendant.    If  then  the  right  of  acti<»  ^ 

complete  by  delivery  to  the  earner  in  London,  the  ^'*^'* 

arrival  of  the  goods  in  Leicestershire  to  Uie  DefendaaleosUiK 

alter  the  case,  for  it  did  not  give  him  a  new  ligh^  ^  '^ 

In  SmUh  v.  (X Kelly,  this  Court  refused  to  int«rfefe,  w  J 

ground  that  the  cause  of  action  having  arisen  at  VewmerK^t 

Defendant  could  not   be  summoned  to  the  county  ^^ 

Middlesex.    Now  in  this  cato  the  sale  and  deliveiy  in  -^^^^^ 

the  carrier,  who  was  the  agent  of  the  Defendant,  co""P^*^ 

Plaintiffs*  cause  of  action  in  London,  and  no  sn'^'^^fL 

^eUvery  to  the  Defendant  himself  in  LeicnterMreto^^^^ 

pause  of  action  out  of  that  county  where  it  Iras  onee  compter 

Hbatm  J.  intimated  that  authorities  were  to  be  fmuxl  ib  tv 
\ookn,  to  shew  that  where  goods  are  sent  froia  one  to^^V^ 


(a)  AtiU,  foL  1.  p.  r&i 
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ci^nother,  the  cause  of  aotion  is  considered  as  arising  in  the  county       1804 
from  whence  they  are  sent^  and  not  in  that  where  thev  are  delU  ' 

^ered ;  and  he  observed,  that  the  right  to  stop  in  trantM,  which    ^-a^^S^ 
inraa  an  anomalous  right  introduced  from  courts  cf  equity*  could  «-. 

make  no  difibrence  in  the  principle  of  law*    TAe  Coaerl  wishing      ^^*^v 
to  examine  those  authorities,  desired  that  the  matter  might  stand 
over. 

And  now  Lord  Alvam  lby  Ch.  J.  said.  We  have  looked  into 
tbe  cases  relating  to  inferior  jurisdictions^  and  are  convmcedy 
though  not  without  regret,  that  we  cannot  put  a  stop  to  the 
VI  witiflTs  proceeding  in  this  action*  because  the  PlainttflTs  cause 
of  action  did  not  so  originate  as  to  give  the  county  court  of 
Leieesienhire  jurisdiction.    I  rather  think  the  whole  cause  of 
action  must  arise  within  the  jurisdiction  of  the  inferior  court,  to 
enable  a  party  to  proceed  in  that  court.    Now  that  cannot  be 
contended  in  this  case.    Indeed  my  brothers  are  of  opinion  that 
the  g^oods  which  are  the  subject  of  this  action  were  both  sdd  and 
delivered  in  London^    Unquestionably  they  were  bargained  foi^ 
and  sold  in  a  shop  in  London;  part  tiierefore  if  not  the  whole  of 
the  contract  arose  there.    There  can  be  no  doubt  that  the  mo- 
ment the  goods  were  delivered  to  the  carrier  in  London,  the 
Plaintiffs'  testator  might  have  commenced  his  action.    Can  we 
decide  then  that  there  was  a  period  at  which  the  suit  might  have 
been  well  commenced  in  London,  and  not  have  been  liable  to  be 
stopped  by  the  interference  of  the  Court ;  and  yet  that  by  the 
subsequent  event  of  the  actual  delivery  to  the  Defendant  iii 
J4eicetier$hire,  we  are  authorised  to  stay  the  proceedings? 

Rule  absolute  for  discharging  the  former  rule^ 
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Feb.  loth.  JoHW  PootE  i>.  Lvct  fooi^T  fttid  Otiiers. 

^^^m^  npHis  WM  ft  OMe  fiRHE  ^  CMft  of  Chaoceiy. 
by  bb  wife  be-  Jamei  Poole^  by  hifl  will  beariog-  date  the  6di  lAnsrj 
bT^^nfor*^  1784,  g»7e  and  devised  kb  frecAlold  aod  copybirid  ekte^ 
lifTfcaninder  WOffds  foUowiog :  ''  Ilcfif^  All  mjr  freehold  and  eopjkdd  esUki 
<»^^.  edied  BUidam,  within  the  amaor  and  forest  of  Mmedi^  ii 
S!^rot  reivdn-  the  eoKiit^  of  Chtiier,  and  all  other  my  reai  estate  wkatwertf 
toU^'^!^'"  Md  wheceseeyer,  and  of  what  aatare  Or  kind  soeyettbtli^ 
bdn  iMie  of  die  posseasod  of,  or  entitled  aato  fit  the  time  of  my  iwm,k 
]r^an"\nr.  P^sMHioD^  revefsioR,  remainder^  or  e(kpeeta«ej»  I  gif^  ^ 
iBg,  M  u  the     and  befaeadi  tnto  J^hn  Davttfpart  and  JbJb»  Edkim,  aad  tki 

elder  of  soch 


Miuendthe  l^*""*  fo  the  nse  of  them  and  their  heira  apeo  trast,  fail 

heinnieieof  tevernl  iiflw^  intents  and  purposes  hereiai^ter  mm6ooeiid 

ijwI^L'^pl  deehuredefaadeenceniinfthesiaae(thati8tosa;)iiBtnut,Ac 

feiredtndtake  thejT  iMeiwaBd  take  tbeieatsaad  (Mfita  of  ay  8Bid0Bti^/«r 

^i^ef^d  tkensOaadbenefttofmyfirstsoi^krLtfcy  i^rwifis  faeptt»« 

tHe  hiin  nude  to  be  b^pottetti  dttdsq^  hi*  Hfo ;  aad  ste  npoa  trast  to  j^vn 

»dmi^othr  the  eeatingeatrei«aiifdefa6ofl»beiDf  defeated  or  dostn?^ 

te»titor*t  sd.  aftet  big  deeease  in  tnni  for  the  several  heirs  male  ef  wekitf 

en'and  e'eiy  Mtt  lawfallj  issoiag*  80  as  the  elder  of  sack  eons,  aad  tiie  kin 

other^sonud  aiale cf  Us  bod J,  ahaU  always  he  pre£wred  and  tsksv  beb^ 

M^na'end're-  the  yoaagef  aiid  the  hdra  BSal«  of  hia  body,  aad  for  waBt6| 

i^abdii'to '  ^^^^  ^^^^*  ^  ^"^^  ^  ^y  seeoadr  thtfd,  and  foartb.  sod  aO  ^ 
trustees,  to  pte-  oVMy  othoF SOD  and  SOUS  for  their  severalrespeetive  lives;  aou^ 
senre,  kc ;  le-  „pQu  ^yugj  ^q  preserve  the  oootiiiffent  remainders  firoin  betf/«^ 

fpauider  to  the    ^"^ ,    -         ,     ,  ,  m     ^        •    .  .   «  *»  tmatia 

several  heirs      foatod  or  destroyed  ;  and  after  their  several  deceases  in  v«d^  >"  , 
S^ll^^wd're-  ***®  several  heirs  male  of  tbeit  several  and  respective  bodies  hj' 
spectWe  bodies  fully  issuing,  SO  as  the  elder  of  such  sons,  and  the  hein  nal^  ^^ 
ww'IKef  body,shallbealways  preferred  and  take  before  the  yooiwero/^ 
ofsochfoni^Mid  Same  SOUS,  andthebeirsmaleof  his  or  their  body  and  bodii^^ 

the  heirs  niiile  of 

bis  body,  shah  ^  rkWandtk^ 

be  alweys  prefened  •nd  take  before  the  yoanger  of  the  sane  sons,  and  the  heirs  oiale  oi  w  ^ 
body  and  bodies;  remainder  to  the  testator's  first  and  other  daughters  lor  their  ^'^J**'*  jV^yggat, 
trustees,  &c.  remainder  to  the  several  heirs  male  of  their  several  and  respective  ''^'^''"^{jj  nke 
so  as  the  elder  of  such  deu^Jbters,  and  the  liein  male  of  her  body,  shall  always  be  V^^^^  T^ 
before  the  yoonger  of  ihe  same  daughters,  and  the  heirs  male  of  her  and  their  body  '"^  ^'^'^  m^ 
were  other  clauses  in  the  will,  by  which  after  giving  an  estate  for  life  to  the  first  ^^'^'n^  j^^ 
limited  to  trustees,  &c. ;  remainder  to  the  first  and  other  tens  of  such  first  taker,  and  *^^^?^f|^tkt 
bodies,  so  as  the  elder  of  such  sons,  and  the  hein  of  their  bodies,  slwold  always  be  V'^^^'^^^^!^^ 
younger  of  the  same  tom  and  the  bevs  male^of  their  bodies.  Held  that  the  first  sod  of  ^^e  *^ 
look  an  estate  tail.*  „    .  fi^atflf 

•  Vide  Pienon  v.  Vieken,  5  East,  548.    Doe  d.  Strong  v.  Geff,  11  East.  €68.    B^e.  tKi*** 
Briggi,  16  East,  40^     Doe  d.  Jamet  v.  Hallett,  1  M.  &  S.  1)24.  f^ 
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for  want  of  such  issue  in  trust  for  my  first  danj^ier,  and  every       i8(M« 

other  my  daughter  and  daughters  for  their  several  and  respective 

lives,  for  their  several  sole  and  separate  nse^  free  from  the  power  or 

debts  of  any  husband  they  may  any  of  them  marry ;  and  abo       Y^^ 

upon  trust  to  preserve  the  contingent  remainders  firom  being  de«    ^      *"* 

feated  and  destroyed ;  and  from  and  after  their  several  deceases* 

in  trust  for  the  several  heirs  male  of  their  several  and  respective. 

bodies  lawfully  issuing,  so  as  the  elder  of  such  daughters  and  tlie 

heirs  male  of  her  body,  shall  always  be  pfefened  and  take  befoie 

the  younger  of  the  same  daughters,  and  the  heirs  male  of  her  and 

their  body  and  bodies.    And  I  do  hereby  empower  such  persona 

as  shall  be  entitled  to  the  possession  of  my  said  estates^  to  settle  by* 

vray  of  jointure  upon  any  woman  with  whom  they  may  iB|^ny» 

any  part  of  such  estates  not  exoeedic^  the  value  ofSOOL  ptr  mh* 

num.  And  I  do  hereby  direct  that  my  eldest  son  shall  not  be  ea* 

titled  to  the  possession  of  my  real  or  personal  estate  till  h^  attain. 

the  age  of  S7  years;  but  I  do  hereby  empower  my  executors^  al 

their  discretion,  to  allow  any  nun  for  his  aaimeQanoe  and  edw* 

cation  not  to  exceed  300/.  per  amnum,  till  he  attain  the  age  of 

21  yean,  and  firom  that  time  to  pay  to  my  said  son  the  sum  of 

500l*per  annum  till  he  attain  the  age  of  25  yearsi  and  from  that 

time  the  sum  of  1000/.  j^  atnmm  tilt  he  attain  the  said  age  of 

97  years.  Item,  all  my  freehold  and  oqpyhold  estate,  aad  all  other 

my  real  estate  whatsoever  mud  wheresoever,  and  of  what  nature 

or  kind  soever,  that  I  shall  die  possessed  of  or  entitled  unto  at 

the  time  of  my  decease,  in  possession*  reversiott,  remainder  o» 

expectancy,  and  all  the  rest,  residue,  and  remainder  of  mj 

pergonal  estate,  and  every  part  and  pmrcel  there^  after  pay<« 

meat  of  my  debts  and  legacies  last  mentioned,  ia  failure,  of  such 

issue  by  me  as  aforesaid,  and  not  otherwise^  I  do  her^y  give, 

devise,  and  bequeath  the  interest,  rents,  and.  profits  of  the  same^ 

and  every  part  and  parcel  thereof,  unto  the  said  Jetn  Damem^ 

/N)rt  and  John  Edisou  and  iheir  heirs,  to  the  use  of  them  andi 

their  heirs,  subject  to  the  annuities  by  me  heieby  given,  in  trast 

that  they  lay  out  and  invest  my  said  personal  estate  in  the  p«r« 

chase  of  freehold  or  copyhold  lands,  tenements  aad  heiedit»i 

meats  in  England  or  Wales  in  their  names  as  aforeaud^  t0  the 

use  of  them  and  their  heirs,  i^  trust  to  and  for  the  several  uses, 

interests,  and  purposes  hereinafter-mentioned  of  and  eoooennng 

the  same,  (that  is  to  sayO  upon  trust  that  ihey  permit  anil  sbSbb". 

piy  nephew  Thomas  Poole,  now  residing  in  the  East  Indies,  soii 

of 
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1804.       of  my  neplieir  Jokm  Poole,  to  receive  and  take  the  tcbIb  m 
^ — - —     profita  ot  all  and  every  my  said  estates,  for  and  dmiitg  hii  ft. 
Pools       subject  to  and  oliargeable  with  the  payment  of  an  annai^  s 
P001.K       SOW.  per  a$mum  to  bis  father  the  said  John  Poole  dnriaf  Us  » 
^  ^^^^"^    taral  life»  payable  qaarteriy ;  and  also  upon  trust  to  preaerresv 
eontingMt  Remainders  hereinafter  limited,  and  after  his  dccasr, 
in  trost  to  permit  my  nephew  Anderiom  Poole,  aoii  of  my  ^ 
hrother  Joiepk  Pooler  to  reoeiye  and  take  the  rants  and  pnin 
of  my  said  estate  for  his  life,  subject  to  the  said  anavities;  sad 
also  npon  trost  to  preserve  the  contingent  rennaindefa  beieB- 
after  limited ;  and  after  his  decease  in  tmst  for  the  first  and  eten 
other  son  and  sons  of  the  body  of  the  said  Anderion  Poote^hoh 
fally  to  be  begotten,  successively  as  they  shall  be  in  |nioiitr^ 
birth  and  seniority  of  age,  and  the  several  heirs  of  their  re8pe^ 
tive  bodies  lawfully  issuing,  so  as  th^  elder  of  svdi  8ods»  andde 
heirs  of  his  body,  shall  always  be  preferred  and  take  before  it 
younger  of  the  said  sons,  and  the  heirii  Of  his  and  their  bodio; 
and  for  want  of  such  issne^  in  trust  to  permit  and  suflGsr  the  sal 
Jasiei  Poole,  son  of  my  late  brother  Joseph  Poole,  to  leodTt 
and  take  the  rents  and  profits  of  my  said  estates  for  his  Sk^ 
subject  to  the  said  annuities ;  and  also  to  preserve  the  eostiB- 
gent  remainders  hereinafter  limited ;  and  after  his  decease,  m 
tmst  for  the  first  and  every  other  son  and  sons  of  the  bod?  of 
the  said  James  Pooie,  lawfully  to  be  begotten,  successively  astkr 
shall  be  in  priority  of  birth,  and  seniority  of  i^,  and  the  se?enl 
heirs  of  their  respective  bodies  lawfully  issuing,  so  as  the  eUer  of 
such  sons,  and  the  heirs  of  his  body,  shall  always  be  pceftnel 
and  take  before  the  younger  of  the  same  sons,  and  the  hein  cf 
his  and  their  bodies ;  and  for  Want  of  such  issue,  to  John  Pock 
Mair,  son  of  my  niece  EHxaheih  Mair,  and  his  heirs  for  CTer." 
The  testator  afterwards  died  without  having  revoked  or  altered 
his  will.    He  left  JoAn  Poole  his  only  son  and  heir  at  law,  tlwQ 
an  infant  under  the  i^  of  31  years,  and  one  daughter.    The 
\      said  John  Poole,  the  testator's  son,  has  attained  the  age  of  }7 
years.    The  testator's  copyhold  estates  weve  duly  surrendered 
by  him  to  the  use  of  his  will. 

The  question  was.  What  estate  John  Poole,  the  son  of  die  tes- 
tator, took  under  the  will  of  the  testator  ? 

IFff/ftams  Seijt.  for  the  Plaintifi;  was  desired  by  the  Court  to 
fpr|^e  this  case  as  if  the  limitations  in  dispute  had  created  legal 

eitatest 
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testates.— Join  Poole  the  Plaintiff  took  an  estate  tml.  The  limita-       1804. 
t:ion  to  John  Poole  in  this  case  amounts  to  nothing  more  than  a 
d^evise  to  him  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  the  heirs  male  of  his  body,  and       T^!Si* 
lor  want  of  snch  an  issne  then  over*    For  the  words  ''  so  as  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  shall  always  be 
-preferred  and  take  before  the  yonnger  and  the  heirs  male  of  his 
liody/'  are  nothingmore  than  the  law  would  haveimplied ;  for  the 
sons  of  every  tenant  in  tail  take  by  priority  of  birth  and  seniority 
of  age.     Erpressio  eorum  qum  taciie  insuni  nihil  operatuTi   Had 
these  unnecessary  words  been  omitted  John  Poole  would  dearly 
baviBg  taken  an  estate  tail,  notwithstanding  the  express  limitation 
to  him  for  life*  with  remainder  to  trustees.  Sm/er  v.  Masierman, 
jtmbl.  344.  Wright  y.  Peanon,  Jmbl.  858.  Austin  v.  Taylor, 
AmbL  976.,  and  Jones  v.  Morgan,  1  Bro.  Chane.  Cas,  206.  It  is 
clear  that  the  testator  did  aot  intend  the  estate  to  go  over  so 
long  as  there  should  beissneofhis  son  JoAii  Poole.  But  if  the  issue 
of  John  Poole  were  to  take  as  purchasers^  then  if  John  Poole  had 
had  a  son»  and  that  son  had  died  leaving  a  son,  the  estate  upon 
the  death  of  John  Poole  would  have  gone  olrer  to  the  daughter 
of  the  testator.    The  case  of  Robinson  v»  Robinson,  1  Bur,  88. 
shews  the  extent  to  whieh  Courts  will  go  in  giving  an  estate  tail, 
in  order  to  effectuate  the  general  intention  of  a  testator  i  and  also 
Doe  d.  Dodson  v»  Grew,  2  fVUs.  832.    Those  two  cases  are  re- 
c<^ised»  and  the  principle  upon  which  they  proceeded  was  aeted 
upon  in  Doe  d.  Candler  v.  Smith,  7  T.  R.  581.,  and  Doe  ds  Cock 
V.  Cooper,  1  East,  229.  It  is  remarkable,  that  in  the  subsequent 
devise  to  Anderton  Poole  for  life*  the  testatori  after  the  limi- 
tation to  trustees  to  preserve  contingent  remainders,  expressly 
limits  the  es1|ite  to  the  first  and  every  other"  son  and  sons**  of  the 
bodyof  thesaid  A.  Poo/fid  the  usual  manner ;  when  therefore  he 

wbhed  to  give  an  estate  for  life  and  designate  the  subsequent  taken, 
it  is  evident,  that  he  knew  how  to  expxess  himself*  The  case  of 
Gooititle  d.  Sweei  v.  Herring,  lEasi,  264.»  which  may  perhaps 
be  urged  as  an  authority  against  the  Pbiintiff»  is  very  distinguish- 
able from  this;  for  the  testator  there  employed  words  which  veiy 
plaioly  shewed  that  he  meant  to  use  the  words  **  heirs  male  of  the 
bodj"  in  the  sense  of  sons,  and  not  in  their  usual  sense;  and  it  was 
theiefore  holden,  upon  the  authority  of  Lowe  v*  Davis,  2  Ld. 
Ratfm.  1581.,  thatasthe testator  had  explained  themeaningof  the 

word 


A&4  CABTia  IN  HILA&T  TERtt 

1M4.  wttd  "Iiefart,"  by  snbteqiieitt  expressions,  Ibst  woidnRi 

p  taken  in  the  sense  wUck  he  had  mamgned  to  it    Botintkep 

«,  sent  case  there  are  no  woids  to  denote  an  intention  to  uti 


MdAS^fav     ^'^^"^^  ''  ^^^  ^^^^  ^^^'  ^^  *  difierent  aense  fran  Alt 

the  hw  puts  npon  tbenit  In  the  KaEiitatioa  to  the  second,  tfcgi 
and  othor  mns,  it  is  obrious  that  the  words  '*  wtA  mti  nir 
to  those  second,  thirds  and  other  sou^  and  not  to  theheiRafie 
body  of  those  sons ;  naderthat  part  of  the  deWse  thsreftrefa 
sons  arast  hawa  taken  an  estate  tail;  and  as  it  csoiot  becofr 
tended  tiiat  the  ttmitatioa  to  the  first  son  is  to  be  srastriKdtf 
Ihrently  from  the  limitation  to  the  other  sons,  be  amst  sbotsb 
an  estate  taiU  thongh  the  word  *'  sons''  in  the  pioxsl  vmh, 
which  foUows  the  limitation  to  him,  doea  not  seem  ta  kansj 
appropriate  application.  The  expression  *'  so  as  the  elder  i 
snch  sons,"  At.  appears  to  have  been  inserted  by  aome  aatik 
in  the  first  limitation,  as  one  son  atdj  had  been  mentioBei, 
thongh  the  same  expressioa  has  an  appropriate  appBatJM  is 
the  limitation  which  follows* 

Xfiiff  Seijt.  coatfd.  It  may  be  admitted  as  a  geoenl  ink,  (h/ 
imther  the  devise  of  anexpressestateforUfe  to  tfaefirittiker,^ 

the  interposition  of  a  devise  to  trustees  to  preserve  aoatiaf^^ 
mmnders,  if  followed  by  a  devise  to  the  heirs  aiale  of  the  bodj  << 
the  first  taker,  will  prevent  him  from  takin^r  •»  esteto  iuL  /U 
not  necessary  therefore  to  comment  upon  any  of  the  eases  v)«k 
have  been  cited  to  thispoint«  The  only  qoeatioa  herein  WMbr 
tiie  words  ''  hmrsmaleof  tbebody^  havenot  been  seexphioe'l? 
the  testator  that  they  most  in  thb  wtU  be  coBstrued  to  niw>^ 
and  other  sons.  thetaameeDmeY.DmvUmiGifodiiilf^'Bff- 

ring  admit  that  thewords '« heirsmaleofhiafaody,'' if  oiK»q''^ 
import  an  estate  taU,  fant  estahtish  this  furthor  rale,  tbstif  tke 
testator  appear  to  jbave  pat  a  difiesent  sense  upon  then bj^ 
them  as  synonimoos  to  son  or  sons,  the  sense  so  pat  opoQ  ^ 
arast  prevail.  Hera  t^e  testator  in  his  devhe  to  hiifi^^i'^ 
Oe  heire  aisde  of  hk  body  applies  tbe words  <«  snebseni/'  te'^hsB 
mate  of  his  body/'  there  being  no  other  antesedsst  (e  ^1^ 
theae  wcsds  can  be  applied ;  he  therefore  coosidcffs  the  Isftt^  <^' 

pression  aa  synonimoas  with  the  former;  and  having jiatlU'^ 
npenit,  the  CkMurt  mnsttakeit inthaisense»  Vvlkmib^^^ 
part  of  the  first  devise  be  rejeoledrwpeetingthe)m9Af«»^' 
the  elder  to  the  yonager  seas,  the  Gowrt  mast  take  \1^U$^ 
lo  have  given  only  an  estate  for  life  to  John  Poolef  ^^ 
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ttiMnder  to  his  sons  in  saeoQsiioii  as  pwriuwen.    Nor  is  there       1804. 

auiy  gronod  upon  which  these  words  can  be  rejected ;  for  before      r- 

thiB  cfm  be  done,  it  ought  to  be  shewn  that  they  are  ineon*         ^^* 

siatent  with  the  vest  of  the  will.    It  may  be  said  indeed,  that       Pooli 

under  the  words,  of  derise  to  the  s^ond,  third  and  other  sotls,    ^  ^'^^' 

those  sons  would  take  an  estate  tail,  since  the  words  '*  snoh 

8on8»''  which  follow  in  that  devise^  are  not  applicable  to  the  heirs 

male  of  the  body  of  those  sons,  but  to  the  sons  themselves.  Bat 

it  is  a  general  rule,  that  where  the  testator  has  affixed  a  definite 

meaning  to  any  particnlar  expression,  that  meaning  must  prevail 

until  he  shews  an  intention  to  desert  it.    As  therefore  the  tes* 

tator  has  shewn  an  intention  in  the  preeeding  clause  to  use  the 

words  **  heirs  toale  of  the  body^  in  the  sense  of  «ons,  the  same 

meaning  must  be  given  to  the  same  words  in  this  clause. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

'Liord  Alvanley  Gh.  J.    In  giving  our  opinion  upon  this 

case,  we  shall  consider  the  several  devises  in  Uie  will  of  James 

Pooh  as  if  they  had  been  devises  of  legal  instead  of  equitable 

estates ;  in  short,  as  if  they  had  been  to  the  use  of  the  several 

devisees  instead  of  being  devises  in  trust  for  the  several  devisees, 

and  had  therefore  conveyed  immediate  legal  estates  to  the  several 

{leraons  specified.    The  first  limitation  in  the  will  is  for  the  use 

of  his  first  son  by  his  wife  Lutyt  begotten  or  to  be  begotten,  fbf 

and  during  his  life,  then  upon  trust  to  preserve  contingMit  re^ 

mainders,  and  after  the  death  of  such  first  son,  to  **  the  several 

heirs  male  of  such  first  son  lawfully  issuing,  so  as  the  elder  of 

such  ionif  and  the  heirs  male  of  his  body^  shall  always  be  pre-^ 

ferred  and  take  before  the  younger  and  the  heirs  male  of  his 

body/'    The  first  part  of  this  limitation  is  to  the  first  son  only   . 

^i  the  testator  for  his  life,  not  comprising  any  other  sons.    So 

that  the  words  ^*  such  sons*'  used  in  their  subsequent  part  of  the 

lame  limitatifsi,  can  only  apply  to  the  heiis  male  of  the  body  of 

hii  first  sen.    The  testator  then  proceeds  to  devise,  for  want  of 

suoh  issue,  to  his  second,  third,  fourth,  and  all  and  every  other 

son  aqd  sens  for  their  respective  Uves,  then  in  trust  to  preserve 

^  contingent  remainders,  and  after  theb  respective  deceases,  to  . 

the  Mrs  male  of  th«r  respective  bodies  lawfully  issuing,  '^  so 

as  i\^  Sfldo.r  of  such  sons,  and  the  heirs  male  of  his  body,  shall 

9Jiw9^  ho  preferred  and  take  before  the  younger  of  the  same 

Sitasc  wA  the  heirs  male  of  his  or  their  body  or  bodies.** 

New 
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18M.  Now  in  tfaig  second  limitatioii  it  is  perfectly  clear  thai  the  woi^ 

■  **  such  sons''  can  only  rrfer  to  the  sons  of  the  testator,  for  thevn 

^^^*  is  nothinir  in  that  limitation  to  which  those  words  cae  rektdi 


>*  » 


J . 


Pools  except  those  Yory  sons  whom  he  had  before  mentioned  in  the 
^'  plnrtd  nnmber.  This  devise  therefore  is  the  mme  in  effbct  as 
that  in  Bagtkaw  v.  SpeHeer,  2  Atk.  346. 570.  The  testator  theo 
ptoi^eeds  to  the  limitations  in  favoat  of  his  daughters^  and  after 
giving  them  estates  for  life»  with  remainder  to  trustees  to  pre- 
serve contingent  remfdnders,  remaittder  to  the  heirs  male  of  the 
Ibodies  of  hiadgnghtors,  provides  that  the  elder  of  his  daogliten 
luid  the  heits  aemle  of  her  body  should  be  preferred  to  the  younger 
fifid  the  hdrs  male  of  their  bodies.  After  some  intormediate 
provisions,  respecting  the  estates  devisedp  the  testator,  on  failoie 
of  such  issue  as  before  mentioned,  devises  to  his  nephew  Tkomm 
Poole,  tben  residing  in  the  Eatt  Indim,  for  life,  th^i  to  trustees 
to  preserve  contingent  remainders,  then  to  his  nephew  JnderUm 
Poole  for  life,  then  to  trustees  to  preserve  contingent  remaindess^ 
and  a^ter  the  death  of  Jnderton  Poole,  to  the  first  and  every 

^ '  other  son  iind  tons  of  the  body  of  Jnderton  Poole  lawfully  to  be 

Jiegotton,  successively  as  they  shall  be  in  priority  of  birdi  and 
^seniority  of  age,  and  the  several  heirs  of  their  respective  bodies 
lawfully  issuing,  so  as  the  elder  of  such  sons,  and  the  heire  of  his 
hqdj  shall  always  be  preferred  and  take  before  the  youilgeif  of 
the  same  sons  and  the  heirs  of  hb  and  their  bodies.  This  liau- 
tation  is  followed  by  another  precisely  amilar  in  fiivonr  of 
another  nephew.  Qn  these  lattor  limitotions  no  doubt  can  be 
entortained ;  for  the  will  is  technically  expressed  so  as  to  convey 
estates  tail  to  the  sons  of  the  first  takers*  The  distinction  wUch 
arises  upon  the  face  of  this  will  is,  that  the  testator,  after  the 
devise  to  his  eldest  son,  has  added  words  which  are  iaiiao|»ef 
if  the  devise  to  that  son  he  of  an  estote  for  life;  but  with  reqpect 
to  the  devise  to  the  second^  third,  and  other  sons,  the  w<»ds 
superadded  pnly  point  out  the  same  estates  as  they  would  ne- 
cessarily take  under  the  words  of  the  devise,  namely,  estates 
tail,  ta  the  limitations  to  his  nephews  the  testotitf  has  em* 
ployed  the  very  words  that  a  conveyancer  would  adopt.  The 
difficulty  arises  upon  the  use  of  the  words  in  the  first  limita- 
tion ''  so  as  the. elder  of  such  sons  and  the  heirs  male  of  his 
body  shall  always  be  preferred,"  &Ci  only  oHe  son  haviig  been 
previously  mentioned.  It  is  pontendedi  that  accodting  to 
the  rule  which  has  prevailed  ifl  case?  of  this  kind,  it  must  be 

hoMeii 
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hi  olden  that  the  testator  meant  to  restrain  the  general  sense  of      1804. 

"tlie  "words  "  heirs  male,^  and  not  employ  them  as  words  of     — • 

limitation.     I  will  not  give  any  opinion  whether,  if  this  clause  ^^'^ 

Imsid  stobd  alone,  unexplained  by  other  parts  of  the  will,  such       Pooti 
might  not  have  been  the  proper  construction.     On  that  point  Ouwn. 

"tlie  Court  wish  to  avoid  any  determination.  Indeed,  if  this  had 
bnen  a  single  limitation  to  a  stranger,  the  construction  would 
luave  depended  much  upon  the  liberality  with  which  the  Judges 
might  be  disposed  to  consider  it.  But  it  appears  to  me,  that  in 
oonstruing  limitations  ofthis  sort  the  Courts  have  never  deviated  ,^ 

from  the  general  rule,  which  gives  an  estate  tail  ti^  the  first  taker  [^ 

Dv^here  the  devise  to  him  is  followed  by  a  limitation  to  the  heirs 
of  his  body,  except  where  the  intent  of  the  testator  has  appeared 
so  plainly  to  the  contrary  that  no  one  could  misunderstand  it. 
In  this  case,  however,  when  the  limitation  upon  which  thediffi«>  «,\ 

culty  arises  is  connected  with  the  other  limitations  in  which  he        .«  *     ^ 
has  used  the  same  words  clearly  without  intending  that  the  heira 
of  the  body  should  take  by  purchase,  it  would  be  straqge  to  sup*  *   ;v 

pose  he  intended  the  heirs  in  this  limitation  to  tike  as  pur-  ^*    j 

chasers.     I  take  the  rules  respecting  the  construction  of  words  in 
wills  to  be  plain  and  well  settled.  Words  are  always  to  be  taken 
in  their  ordinary  sense,  unless  the  testator  has  demonstrated  an 
intention  to  put  a  different  sense  upon  them.    Now  the  words 
employed  in  the  first  devise  are  clearly,  in  their  ordinary  sense, 
words  of  limitation.     Another  rule  in  the  construction  of  wills 
is,  that  neither  an  intent  manifested  by  the  testator  to  give  only 
an  estate  for  life,  nor  the  interposition  of  trustees  to  preserve  con* 
tingent  remainders,  nor  mere  words  of  condition  describing  the 
order  of  succession  in  which  the  devisees  are  to  take  place,  nor  the 
introduction  of  powers  of  jointuring,  or  of  liberty  to  commit 
waste,  are  of  themselves  sufiicient  to  vary  the  technical  sense  of 
the  words  used.   It  must  plainly  appear  that  the  testator  did  not 
•  mean  to  give  such  an  estate  as  would  pass  under  the  words  used, 
unless  contronled    by    such    apparent   intent.     My  brothers 
agree  with  me  in  thinking,  that  this  rule  must  be  rigidly  observed. 
In  this  case  there  are  no  circumstances  to  alter  the  meaning  of 
the  words.    It  is  altogether  unnecessary  for  me  to  examine  the 
numerous  cases*  that  occur  in  the  books ;  particularly  as  they 
are  well  collected  by  Mr.  Fearne  in  his  Treatise  on  Contin- 
gent Remainders,  by   Mr.  Hargrove  in   his  Treatise  on  the 
Rule  in  Shelley*$  case,  and  in  the  note  in  Hargrove  and  Butler^n 
edition  of  Co.  Uti.  where  the  rule  laid  down  in  that  case  is  dis- 
YOj«,  II  r.  s  s  cussed 
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18M.       QiiMsed.    It  oaly  temam  for  me  to  apply  the  egtubliihaii  idcit: 
oonstnietioii  to tb»  lunit^tions  of  tkii case,  with  aview  to 
whether  the  words  upon  which  the  qaestion  tuma  are  to  hei 


PooLB       sidefed  as  words  of  paichase  ornot.    In  order  to  give  cffxtt 
the  argfament  for  the  Defendant,  it  wonld  be  neeeaaaiy  to  k&i 


that  the  testator  meant  to  gire  a  different  eatate  to  hia  eUoisB 
from  that  whieh  aU  the  limitations  shew  that  it  was  hia  intoteB 
to  gi?e  to  his  other  sons  and  to  his  danghten.     It  is  hnsfti 
however>  that  this  must  be  the  case  in  coaseqoeiice  <if  the  fui- 
cnlar  words  used  by  the  testator  in  the  limitation  in  qneatioa.  I: 
is  olear  that  the  daughters  mnst  tpke  an  estate  tail,  fior  there  an 
no  words  of  reference  in  the  limitation  to  them  by  which  tk 
words  **  heirs  male  of  thek  bodies"  can  be  made  words  ef  fs- 
chase.'    Are  we  then  to  suppose  tiiat  the  words  in  qiseaiioa  wot 
inserted  in  the  first  limitation  by  dengn»  and  that  they  wm 
tmiitted  in  the  limitation  to  the  daughters  by  mutake  ?    It  is  sc 
possible  to  suppose  that  he  meant  any  such  thing,  nor  here  it 
any  right  to  insert  words  which  he  has  not  used.  Bendes,  whsc 
he  limits  the  remainder  to  his  nephews,  he  says  '^  m  Healkme  d 
sueh  issue  by  me  as  aforesaid  and  not  otherwise''  tiie  estate  ak^ 
go  over.  If  then  the  heirs  male  of  the  body  of  die  first  son  mss 
be  taken  to  mean  sons,  the  estate,  under  the  strict  woids  d 
this  will,  must  go  oVer,  though  sueh  fliat  son  shoidd  lesre  t 
grandson ;  and  yet  it  could  scarcely  have  been  so  inteiided  bt 
the  testator.    I  desire  it  may  be  observ/ed  that  we  rely  oa  tk 
words    used    throughout   the  will,  whether  the  testator  wa 
giving  to  his  sons,  his  daughters,  or  his  nephews ;  and  it  vl 
then  be  seen  whether,  consisteatiy  with  the  cases,  we  eonU  pit 
that  construction  upon  the  words  in  the  first  limitation,  whkk 
the  Defendant  contends  for.    The  case  of  GoodHfie  t.  Heni^, 
which  was  cited  on  the  part  of  the  Defendant,  is  eertsinl?  t 
case  of  great  authority,  since  it  went  up  to  the  House  of  Lord& 
The  Court,  in  commenting  upon  that  case,  admitted  the  rde 
to  be  established,  since  the  cases  of  Colson  v.  Ctdnm  (s),  ssd 
Perring  ▼.  Blake,  that  if  an  estate  of  freehold  be  given  tea  bwiv 
and  either  mediately  or  immediately,  in  any  part  of  the  sane  iih 
strument  an  estate  is  limited  to  the  heirs  of  his  bocfy,  he  would  take 
an  estate  tail.    But  they  thought  that  the  rule  was  not  ao  rigid  as 
to  preclude  the  testator  himself  from  explaining  the  words  used,aBJ 

(a)  t  Str.  USA.  aod  S  AtK  S40. 
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Ijord  Kenyan  cited  the  cases  of  Law  v.  Davis  and  Doe  v.  Laming,       1804. 
^where  they   were  so  explained.    The  Court  thought  that  the      ~^| — 
iPFords  **  heirs  of  the  body"  might  admit  of  expIanatioDy  and  that  ,. 

the  ^words  there  used  were  sufficiently  explanatory.   The  case  of       f^^ 
Goodright  v.PuUyn,  2  Ld.  Raym,  1437*  vas  decided  by  the  same 
Judges  who  decided  Law  ▼•  Davis.    The  devise  there  was  to 
Nicholfu  Lisle  for  life,  and  after  bis  decease  to  the  heirs  male  of 
the  body  of  the  said  Nicholas,  lawfully  to  be  begotten,  and  his 
heirs  for  ever ;  but  if  the  said  Nichols  should  happen  to  die 
without  such  heir  male,  then  oyer.    The  Judges  were  unani- 
moasly  of  opinion  that  it  was  an  estate  tail  in  Nicholas  Lisle ;  and 
Lord  Raymond,  in  reporting  the  decision,  says,  **  they  all  held 
that  the  operation  of  the  plain  and  clear  words  of  a  settled  rule 
of  law  should  not  be  defeated  or  broken  into  by  uncertain  or 
doubtful  words,  which  they  took  the  last  at  least  to  be ;  but  in 
effect  the  words  heirs  males  must  be  rejected  to  make  this  an 
estate  for  life  in  Nicholas"  If  then  the  Court  in  that  case  would 
not  suffer  the  rule  of  law  to  be  broken  in  upon,  we  could  not  be 
justified  in  so  doing  here  where  we  cannot  see  a  plain  intention 
to  vary  the  construction  which  the  law  puts  upon  the  words 
**  heirs  male  of  the  body"  used  in  this  case. 

The  following  Certificate  was  afterwards  sent  to  the  Lord 
Chancellor. 

This  cause  has  been  argued  before  us  in  the  absence  of  Mr. 
Justice  Chambre,  who  was  indisposed.  We  have  considered  it, 
together  with  die  will  of  James  Poole,  and  are  of  opinion,  that  if 
the  devises  contained  in  the  said  will  to  the  children  of  the  tes* 
tator  and  their  issue  had  been  devises  of  legal  estates,  John  Poole, 
the  only  son  of  the  testator,  would  have  taken  an  estate  in  tail 
male,  there  not  appearing  upon  the  whole  will  together  sufficient 
indication  of  the  testator's  intention  to  restrain  the  legal  effect 
of  tbe  words  '^  heirs  male  of  the  body,''  and  to  convert  them 
into  words  of  purchase. 

▲lvanlsy. 
J.  Heath. 

G.  ROOKB. 
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Ffh.\<Mi.  Smith  v.  Dickenson. 

Inonttfiiptit  j4ssUMPSIT.    The  declaration  stated,  that  before  themakk 

dedare/onon  of  the  promises^  Sfc.  the  PlaiotifF  had  contrived  farioiisr 

Agreement  by  ticles  in  the  business  of  9  sadler»  which  he  fully  conceived  to^ 

not  to  avail"  ^^^  t^d  Valuable  improvements ;    and    in   particular  he  U 

himseifor  uke  before  then  invented  a  certain  spring'  apparatus  for  girfc 

vantaj;e  of  a  saddles,  and  at  the  time  of  making  the  promises,  tfc.  the  Fb-  ^ 

oommunicatioii  tjff  ^^s  dosirous  of  obtaining  His  Majesty's  lettcrs-pateDtfortk  5 

made  to  hini  ny  ^        */  ,  •     ^ 

the  Plaintiff,      soIe  use  and  benefit  of  the  said  invention  for  a  certain  tenab 
fo^iwcMilT"  be  specified  in  the  said  letters-patent,  of  which  the  Defcntt 
Plaintiff  in-      had  notico,  and  whereas  the  Defendant  was  desirous  of  beitf 
lm1rt«*t*em.^*   made  acquainted  with  the  nature  of  the  said  invention.  inc» 
and  assigned  as  sideration  of  the  premises,  and  also  in  consideration  ihat  tk 
Uie "S^fondM^    Plaintiff  would  communicate  the  nature  of  the  invention  to  the 
fraudulentiyob-  Defendant,  the  Defendant  undertook   that  he  would  not  sm 
fOTthe*infS>"*  himself,  or  tfeke  any  advantage  of  such  communicatioD  under  tk 
tionin  his  own  penalty  of  1000/.    It  then  averred,  that  the  Plaintiff,  coni^ 
dence' that  the    ^°  ^^^  Defendant's  promise,  did  communicate  to  him  theuatiiK 
Defendant        of  the  said  invention,  but  that  the  Pefendant,  not  r^ardi^. 
Sined  a*"&^^       b"t  intending  to  injure  the  Plaintiff  wrongfully,  Sfc.  disctoei 
in  his  own  name  and  made  known  the  nature  of  the  said  invention,  and  fl^- 
tlff'afterUAT    twined  His  Majesty's  letters-patent  for  the  sole  use  and  beo* 
J|«^»hoald    of  the  said  invention  for  the  tean  of  fourteen  years,  as  be«¥* 
Defendant's^    inventjou  of  him  the  Defendant,  and  thereby  availed  himselfiw 
name  upon  cer-  took  an  undue  advantage  of  the  communication  made  to  kin  * 
irhkjh^iIIISathe  aforesaid  ;  whereby  the  Defendant  became  liable  to  pay  IM*. 
Defendant  be-   according  to  his  agreement;  yet  that  the  Defendant  W»^ 

menoemeDt  of    paid,  8^C.  , 

J^^*»»^  The  second  count  was  the.same  as  the  first,  with  tbeaddiflfi" 
listing  upon  the  of  an  allegation  that  the  Plaintiff  sustained  special  damage ''? 
!jIrn,"wM  hdd'  ^^^S  prevented  from  taking  out  letters-patent  in  hisowDD«B''^ 
to  maintain  Ibis  and  thereby  lost  great  profit. 

Ifa^j agree        ^'^^  ^'^^  assumpsit . 

not  to  dotome  The  cause  was  tried  at  the  Guildhall  Sittings  after  Jlfif*«'^ 
3^f,^;^;'Tenn,  before  Lord  Jhanley  Ch.  J.  when  it  was  prored  tbst^ 
of  100/.  such     Plaintiff  havine  invented  the  sprine  apnaratua  mentioned  la 


having  invented  the  spring  apparatus 
SS^;^'>    declaration, theDefendantcalled upon  him,andexpres«^l'f^ 
the  natuie  of     extremely  desiroua  to  be  informed  of  the  nature  of  the  iof  eotion* 

l><iaidated  da-  ir  Ai  ^ 

'Dsge,.*  •  And  see  AnUtt  ▼.  WeUm,  9  B.  «fc  P.  346.  Bertw  v.  OUtfr,  Holt  tTu  ^ 

Barriion  v.  Wright,  I3£asf,  S4S.  a^ 


Smith 


IK  THB  Forty-fourth  Ybar  op  GEORGE  III.  631 

ti»at  the  Plaintiff  commanicated  the  inTention  to  the  Defendaot       1804. 
upon  bis  signing  the  following  agreement :  *'  Thomas  Smiiht  of 
Ifo.  119,  New  Bond  Street^  sadler,  having  contrived  various       ""v. 
articles  in  the  above  branch  he  fully  conceives  to  be  new  and    I^'O'v^ow 
valuable  improvements,  Mr.  Robert  Dickenson,  of  No.  65.  Long 
jtcre,  being  desirous  of  being  made  acquainted  with  one  of  the 
above-mentioned  improvements,  which  Mr.  D.  fully  compre- 
hends under  the  title  of  spring  apparatus  to  answer  or  pro- 
duce the  same  effect  as  those  for  which  Mr.  Robert  Dickenson  has 
already  obtained  the  King's  patent,  he,  Robert  Dickenson,  doth 
hereby  promise  and  bind*  himself  not  to  avail  himself  or  take 
any  advantage  of  such   communication  under  the  penalty  of 
breach   of   honour    and    1000/."     That  the  Defendant,  im- 
mediately on  getting  this  information,  entered  a  caveat  against 
any  person  but  himself  taking  out  a  patent  for  the  above  inven- 
tion, and  shortly  after  took  out  a  patent  for  it  in  his  own  name, 
tboogh  it  had  been  agreed  between  him  and  the  Plaintiff,  that 
they  should  jointly  share  the  profits  of  the  invention,  but  that 
the  patent  should  be  taken  out  in  the  name  of  the  Plaintiff. 
That  the  Defendant  being  unable  to  make  out  a  specification 
in  order  to  maintain  his  patent,  obtained  another  interview  at 
a  house  in  Soho  Square  with  the  Plaintiff,  at  which  it  was  agreed 
that  they  should  be  jointly  concerned   in  the  invention,  the' 
Plaintiff  being  employed  to  make  all  the  saddles ;  and  that  the 
patent  which  had  been  taken  out  in  the  name  of  the  Defendant 
should  still  continue  in  his  name.    That  upon  the  futh  of  this 
agreement  the  Plaintiff  assisted  in  making  out  the  specification, 
which  was  duly  enrolled.    That  the  Plaintiff  shortly  after  find- 
ing the  Defendant  was  using  the  patent  for  his  own  benefit 
solely,  wrote  to  him  upon  the  subject,  and  received  from  him  the 
following  answer :  **  Sir,  I  am  unconscious  of  any  contract  at 
present  between  us,  nor  can  Mi*.  N.  or  Mr.F.  (two  persons  who 
bad  been  at  the  interview  when  the  specification  was  drawn  out) 
•  help  me  to  the  recollection  of  any,  although  you  refer  me  to 
them  for  that  purpose.     The  two  inventions  for  which  I  have 
obtained  patents  are  my  own  inventions.    Prior  to  my  giving 
you  a  paper  not  to  practise  any  invention  you  might  communi- 
cate, I  had  deposited  a  drawing  in  the  hands  of  a  friend,  and 
had  a   workman   actually  employed  in  making    the    article 
for  irhich  my  last  patent  is  obtain^,  and  this  drawing  was  de- 
posited for  the  purpose  of  proving,  should  it  be  necessary,  what 

my 
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1804.  my  dengn  and  inyentioii  eonsisted  of  prior  to  any  ooaBUHilii 
'  from  jon,  lest  even  if  it  shoald  be  the  sane,  I  might  ifiU  go  ntt 
**„""  obtun  my  patent.  Haw  far  yoar  toTentiott  resembled  wiiii 
DicKBvioir.  of  no  oonseqnenee.  I  went  on  with  iny  own.  Tear  eomft 
cation  bad  in  it  nothing  nev^  tberefore  I  do  aot  ooBodflrajsel! 
as  nsing  your  inTontion  bnt  my  own.**  Upon  tMs  ease  it  wa  o^ 
jected  by  the  connsel  for  tfie  Defendant,  that  tbe^iRwaaU 
in  the  declaration  did  not  correspond  witb  that  whieh  vail 
eridence  before  the  jniy ;  but  His  Lordship  refvsed  to  aosnittk 
Plaintiff,  and  the  jnry  found  a  verdict  for  the  Plantif  for  Wi- 
the Defendant  agreeing  to  assign  the  patent  to  the  ¥Ua0f» 
the  remainder  of  the  term  at  the  Defendanf  s  own  eipeoet 
The  Plaintiff  was  to  be  at  liberty  to  enter  a  rerdiet  for  lOOO/.iftk 
Court  should  be  of  opinion  that  the  sum  of  1000/.  meiitiood' 
the  agreement  was  in  the  nature  of  liquidated  dfiflH^es»  aodtft 
a  penalty ;  and  if  the  Court  should  be  of  opinion  that  tte  9^ 
fendant  had  not  taken  an  undue  advanti^  of  the  Fitfi^' 
nonsuit  was  to  be  entered. 

Accordingly  a  rule  nisi  for  a  nonsuit  on  the  one  nde,  •i'  ^ 
increasing  the  verdict  on  the  other,  having  been  obtaiiMd  on  ^ 
former  day, 

Besi  Serjt.  now  contended  that  the  gravamen  in  thedecte^ 
was  supported  by  the  evidence ;  for  that  although  the  PW"^ 
by  his  conduct  and  his  agreement  at  the  time  when  he  amted^ 
makingout  the  specification  had  waved  any  remedy  for  the  Iw 
tiffs  misconduct  in  fraudulently  obtaining  the  patent  mtistf^ 
name,  yet  that  he  had  only  waved  it  upon  the  conditiw  «  * 
Defendant's  fulfilling  the  agreement  which  was  entered  isto^^ 
that  time ;  that  the  Defendant  having  now  renounced  that  agr^ 
ment  by  his  letter,  the  Plaintiff's  femedy  iwvivcd  for  the  P^ 
fondant's  original  misconduct  in  obtaining  the  patent  ia  wsowb 
name.  He  next  insisted  that  the  sum  of  1000/.  stipnlated  if  ^ 
of  penalty  was  in  the  nature  of  liquidated  damages,  ^f^v" 
quently  the  Plaintiff  was  entitled  to  have  the  verdict  entewd  W 
that  amount.  . 

But  The  Cour^  expressed  themselves  cle»ly  of  opBiDaft*^^ 
word  "  penalty"  used  in  the  agreement  eflfectually  pre^«"* 
them  from  considering  the  sum  mentioned  as  liquidated  ^'"^ 

Shepherd  and  Bay  ley  Serjts.  contri,  urged  that  the  Pl»»*^ 
action  could  not  be  maintained  on  this  DeclaratioDi  ^^\iv^ 
evident  that  whatever  injury  he  might  originally  ^^'^^^^^^^ 
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^he  Defendant'ij  conduct  in  taking  out  a  patent,  yet,  that  having       1804* 
subsequently  assented  to  that  act  of  the  Defendant,  he  could  not     "T  ~ 

no^w  make  it  the  ground  of  an  action,  but  ought  to  have  de-  «. 

clared  upon  the  new  agreement;  and  that  in  fact  the  Plaintiff   I^xck^'^oj' 
oould  not  sustain  any  damage  by  the  mere  act  of  the  Defen- 
dant in  taking  out  the  patent  in  his  own  name,  for  that  without 
the  Plidntiff's  subsequent  assbtance  in  making  out  the  specifica* 
lion,  tile  patent  would  have  been  of  no  avail* 

LiDrdALVAN^£Y,Ch.J.  This  is  an  action  for  the  breach  of  an 
agreement ;  and  the  questions  are,  first.  Whether  the  evidence 
proved  that  the  Defendant  took  any  undue  advantage  of  the  com- 
munication made  to  him  by  the  Plaintiff;  and  secondly.  Whether 
the  advantage  taken  by  the  Defendant^  supposing  it  to  be  an 
undue  advantage^  corresponds  with  the  breach  laid  in  the  de- 
claration?   It  appears  that  the  Defendant  came  to  the  Plain* 
tiff  in  order  to  obtain  a  knowledge  of  his  invention^  and  was 
extremely  anxious  that  some  terms  should  be  entered  into  be- 
tween them ;  and  at  the  same  time  he  agreed  not  to  take  any 
undue  advantage  of  the  communication  made.    It  was  then  un- 
derstood that  the  patent  was  to  be  taken  out  in  the  name  of  the 
Plaintiff.    Let  us  see  then  what  was  the  first  use  which  the  De- 
fendant made  of  his  knowledge,  there  being  at  that  time  no  con- 
tract in  existence  between  them  respecting  any  participation  of 
profit  in  the  invention*    He  immediately  enters  a  caveat  to  pre* 
'vent  any  other  person  but  himself  from  taking  out  a  patent. 
This  was  an  improper  use  made  of  the  discovery^  upon  which 
the  Plaintiff  might  have  brought  an  action,  though  it  is  noicer^ 
tain  what  damages  he  oould  have  recovered.    The  Defendant 
then  obtains  a  patent  in  his  own  name,  but  being  unable  to 
make  out  the  specification,  he  tempts  the  Plaintiff,  under  pre- 
tence of  offering  him  certain  advantages,  to  oimplete  the  dis- 
covery.    This  was  only  a  continuation  of  the  same  fraud;  for  as 
soon  as  be  has  made  out  his  specification  from  the  information  af- 
forded bim  by  the  Plaintiff,  he  refuses  to  execute  any  article  of 
partnership  alledging  that  he  had  obtained  the  patent  upon  a  speci- 
fication previously  deposited  in  the  hands  of  a  friend.  It  is  urged 
that  the  Plaintiff  agreed  to  release  all  breach  of  the  first  agreement, 
not  to  take  any  undue  advantage  of  the  communication,  upon  the 
Defendant  entering  into  certain  termsi  and  that  the  Defendant  is 
only  guilty  of  a  breach  of  those  terms.  Possibly  those  terms  never 

were 
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1804.  were  reduced  into  writing,  and  yet  the  Plaiiitiff  ii  called tipak 
wave  hb  remedy  on  the  first  agreementy  without  any  powerof » 
forcing  the  second.  It  does  appear  to  me.  boweyer,  thatalt^i 
Dtcimtov.  if  there  had  been  a  formal  release  of  the  remedy  ander  tkek 
agreement  he  must  have  been  barred,  yet  as  the  patent  fat 
lowed  to  remi|in  in  the  name  of  the  Defendant  only,  apoQtkps- 
formance  of  certain  conditions,  the  performance  of  whickliasiit 
been  shewn,  the  Plaintiff  may  resort  to  the  breach  of  tkb 
agreement,  of  which  the  Defendant  appears,  by  the  evideoee,: 
have  been  guilty.  Indeed  the  Defendant's  letter  to  the  FUb^' 
puts  the  question  out  of  all  doubt,  for  he  there  insists  Dpoei 
invention  as  his  own,  and  repudiates  any  subsequent  agreose^ 
and  justifies  having  taken  out  the  patent  in  his  own  mmsit 
an  invention  of  his  own.  '  If  a  man  give  a  bond  for  theper^ 
ance  of  covenants,  and  the  covenants  being  broken,  tfceoi^ 
agrees  not  to  put  the  bond  in  suit  upon  the  nndertakiDgofi^ 
obligor  to  do  certain  things,  and  then  the  obligor  refuses  to  fs- 
form  his  undertaking,  can  it  be  said  that  the  bond  is  gone!  fe 
tainly  not.  So  in  this  case,  the  subsequent  agreemeotrdi 
conditional  agreement,  and  as  the  conditions  were  not  pc'> 
formed,  the  action  may  be  maintained  upon  the  oifv 
agreement. 

Heath  J.  I  think  the  agreement  upon  which  the  decls^ 
is  founded  is  a  subsisting  agreement :  and  that  the  BefeiMv 
entering  the  caveat,  and  taking  out  the  patent  in  his  ovddi^ 
committed  a  breach  of  that  agreement,  there  can  be  no  doubt  !• 
is  insisted  that  the  Plaintiff  waved  the  breach  of  thisagreesMst, 
and  certainly  he  might  have  done  so.  But  I  think  tbatbisc^ 
duct  has  been  very  well  explained ;  for  it  appears  that  tbe  w- 
fendant,  with  respect  to  this  second  agreement,  was  practsiB;^ 
mere  fraud  updh  the  Plaintiff,  and  amusing  him  by  a  sbamtrea^ 
for  a  partnership  which  he  never  intended  to  carry  into  effect 
would  be  very  hard  to  refer  the  Plaintiff  to  the  second  apeemeB^ 
of  the  term  of  which  there  is  no  evidence,  butonljofatrea, 
for  an  agreement.  It  appears  to  me  therefore  that  the  ip 
agreement  was  not  waved  by  the  treaty  for  the  second  Bf^ 
ment,  which  the  Plaintiff  was  induced  to  enter  into  by  tbeP^ 
of  the  Defendant. 

RooKB  J.  The  only  question  is,  ^UThether  the  Plaintiff,  kj"J 
.  strict  rule  of  law,  is  pr^ented  from  recovering  for  the  breac* 
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^lie  first  agreement ;  for  there  oan  be  no  donbt  that  the  first       1804. 

agreement  was  broken.    That  fact  was  sufficiently  proTed  by  his      

entering  the  caveat,  and  taking  ont  the  patent  in  his  own  name,  "* 

immediately  after  the  disclosure  of  the  inyention;   and   that    Dickinsoit. 
l>reach  appears  to  me  to  be  both  well  alleged  and  proved.     It  is 
insisted,  however,  that  the  Plaintiff  must  be  nonsuited  on  the 
ground  of  the  second  agreement ;  but  before  the  Defendant  is 
entitled  to  nonsuit  the  Plaintiff  on  the  ground  of  the  second 
agreement  he  must  prove  that  agreement*  whereas  his  own  letter 
disavows  all  agreement  with  the  Plaintiff  upon  the  subject  to  the 
paten t»  and  insists  upon  his  own  right  to  the  invention. 

Rule  discharged. 


The  Warden  and  College  of  the  Souls  of  all  faithful     Feb.i9a^ 
People  deceased  of  Oxford  v.  C6star  and  Another. 

^T^HIS  was  an  action  of  trespass,  and  the  declaration  contained  Bmldinpof  • 

^   three  counts ;  the  first  was  for  seizing  and  carrying  away,  on  ^thTunirati- 

the  1st  Jannary  1803,  two  reading  desks  belonging  to  the  Plain-  ties  uken  into 

tiffs ;  the  second  for  seizing  and  carrying  away,  on  the  2d  January  ^  the  coH^ 

1803,  two  chairs  belonging  to  the  Plaintiffs ;  and  the  third  for  between  the 

seizing  and  carrying  away  two  tables  also  belonging  to  the  Plain-  Snt  Und-tmz^ 

tiffs;  the  Defendants  pleaded  the  general  issue,  and  the  cause  ut,  uid  the  mi 

came  on  to  be  tried  before  Mr.  Justice  Chambre  at  the  Lent  thatuxperpe- 

assizes  for  Oxford  1803,  when  a  verdict  was  found  for  the  Plain-  ^"•^»  '7?*' 

tiff  with  1$.  damages  upon  each  count,  subject  to  the  opinion  of  the  land-tax. 

the  Court  on  the  following  case :  ®^f  ^^^  • 

In  the  land-tax  assessment  of  the  parish  of  5atii^  Mary  the  ter  the  passing 

FtrgiVi  in  the  city  of  Oxford  for  the  year  1798,  All  SouU  College  il^^l^^^^^' 

was  assessed  by  the  Commissioners  of  the  city  of  Oxford,  in  the  cbased'land  of 

seyeral  sums  of  9/.  145.  9rf.  for  certain  premises  called  in  the  *  '^"ite'ictrf 

assessment,  jIU  Souls  Kitten  Court ;  61, 13s.  Sd.  for  certain  pre-  parliament, 

mises  called  late  Hoards ;  and  8/.  Itis.  lOJd.  for  about  one-third  tul^'L^willJ? 

of  the  Warden* s  Lodgings.    All  the  premises  so  assessed  arelo-  should  pay  all 

cally  situate  in  the  city  of  Ox/o«l.         ,  S'-^"^,?' 

The  premises  for  which  the  College  is  assessed  at  9/.  lis.  9d.  were,  or  should 

foraierly  belonged  to  the  parish  of  Saint  Mary.  In  the  year  1715,  labjccito'itwaa 

anactofparliamentpassed,which,aflterrecitingthatcertainfeoffees  held  that  the 

'^  landspurchased 

were  not  exempted  ftom  the  land-tax. 

of 
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1804*       of  the  pariA  of  Saint  Mary  were  seised  of  the  above  jMriiMiwig 
.  ■"  fee  simple,  in  tmst  for  the  nse  of  the  chareh  and  the  poor  of  tt? 

"^lege^fM '  "^  parish,  and  had  demised  them  for  certain  tems  said  at  eer- 
«-  tain  yearly  rents»  enacted.  That  all  the  said  pretmaoi  ^luamM  be 

aDdA*i^r.    Tested,  estated  and  settled  in  the  Warden  and  College  of  Ai 
Souli  and  their  sncoessors  for  ever,  to  be  conv^ted  to  what 
they  should  think  fit,  and  freed  and  discharged  fiDom  sdl 
nses,  trusts,  agreements,  conditions,  powers,  charges,  and  b> 
cnmbranees  whatsoerer,  the  said  Warden  and  CoUeg^  P>?iv 
oertain  yearly  rents  to  the  nse  of  the  church  and  poor  of  thenii 
parish,  and  for  which  a  right  of  entry  and  power  of  diatiess  v« 
reserved  to  the  feoflTees.    The  above  act  of  parliament  eontaias 
the  following  clause:  *'  And  be  it  further  enacted.  That  the  sai 
**  Warden  and  College,  and  their  successors  for  ever,  shall  psr 
and  discharge  all  taxes  which  are  or  at  any  time  heiesfte 
shall  be  imposed  upon  the  premises  hereby  vested  in  them  b 
authority  of  parliament/'    The  same  act  also  authorises  tk 
parishioners  of  the  said  parish  to  enter  the  College  on  Aseeosios- 
day  yearly,  and  pass  through  the  same  to  make  their  peraaibs- 
lation,  and  take  in  the  bounds  and  limits  of  the  said  parish  by  the 
way  and  passage  which  had  been  for  that  purpose  theretofore 
accustomed.    At  the  time  of  the  passing  the  above  aet,  tis 
tenements  stood  on  part  of  these  premises ;  another  part  thereof^ 
being  at  that  time  an  orchard,  was  then  in  lease  to,  and  in  tte 
possession  of  the  College.  Soon  after  the  passing  of  the  act,  the 
College  took  down  the  before-mentioned  tenements,  and  erected 
on  the  premises  their  present  library,  which  is  contigneas  to 
other  buildings  of  the  College  within  the  same  inclosuie,  and 
kept  for  the  nse  of  the  College  as  other  parts  of  the  College  are. 
Before  and  at  the  time  of  passing  <^  the  said  act,  these  premiies 
were  assessed  to  the  land-tax  in  the  said  parish  of  Saini  Mary 
by  the  Commissioners  of  the  city  of  Oxford,  and  sinoe  the  pas- 
sing of  the  said  act,  JU  SquU  College  has  constantly  been  rated 
in  the  same  manner,  and  has  paid  the  land-tax  assessmeot  tn 
these  premises  up  to  the  period  of  the  now  disputed  assessmeot 
The  premises  for  which  the  College  is  assessed  at  6/«  18f.  3d. 
were  formerly  the  scite  of  an  old  house  in  the  oceapatioB  of  one 
ffiarif,  consisting  of  a  dwelling-house  and  other  buildings,  with  the 
appurtenances  adjoining  to  the  College  of  all  Souh.  In  1788,  the 
College,  having  purchased  the  fee  of  the  said  house  and  premises, 

polled 
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uillecl  down  all  the  baildings,  and  laid  paa-t  of  the  premises  into       1804. 
he  garden,  then  and  still  oconpied  by  the  Warden  of  the  said  ' 

Z^ollege  with  his  lodgings^  and  erected  on  a  part  thereof  some  ^j'  ^^'*fM^ 
lecessary  ont-door  offices  for  the  use  of  the  Warden,  and  a  wall  «. 

w^bere  the  front  of  the  said  honsd  stood  towards  the  High-street^    andAnether 
with  a  gfateway  therein,  throngh  which  alone  the  Warden,  to 
whom  these  premises  have  been  allotted  by  the  College,  has 
since  had  a  commnnication  to  and  from  the  street  with  his  stables 
and  other  back  buildings  of  the  College  allotted  by  the  College 
for  the  separate  nse  of  the  Warden.    The  Warden's  garden, 
into  which  part  of  the  premises  was  laid,  as  before  mentioned, 
is  part  of  the  ancient  scite  of  the  College.    Prerioas  to  the  year 
1788,  and  befbre  Wardn  tenement  was  pulled  down,  the  wall  of 
the  same,  on  the  west  side,  formed  the  eastern  boundary  of  the 
College  and  of  the  Warden's  garden  coming  close  up  to  the 
Warden's  lod^ngs  and  garden,  but  to  prevent  a  communication 
(  with  any  houses  in  the  High-street,  and  to  keep  the  College 
,   detached  from  any  buildings  but  its  own,  the  said  tenement  was 
^    pulled  down  and  laid  to  the  College  in  such  manner  that  the 
J    wall  and  building  of  the  next  adjoining  tenement  to  the  east  of 
^     Ward^s  premises,  do  now  and  have  since  the  year  1783,  formed 
y    the  sole  inclosure  of  the  College  and  the  said  garden  towards  the 
^    east,  being  connected  on  the  south  with  the  Warden's  lodgings 
by  a  single  wall  in  front,  in  which  is  the  gateway  to  the  High- 
street  aforesaid.    For  these  premises  All  Soubf  College  has  con* 
J     stantly  been  rated  to  the  land*tax  in  the  said  parish  of  Saint 
Mary  by  the  city  commissioners,  as  the  former  owners  of  the  said 
premises  previously  were,  and  has  paid  the  assessmentsup  to  the 
period  of  the  now  disputed  assessment. 

The  premises  for  which  the  CoUegeis  assessed  at  SI.  I69.  lOid. 

form  about  one*third  part  of  the  Warden's  lodgings.    By  inden-* 

tore  of  the  4th  jfpril  1704,  between  the  feoffees  of  the  parish  of 

Saint  Piter  in  the  East  and  the  Warden  and  College  of  Alt 

Smli,  the  former,  after  reciting  a  demise  to  themselves  from 

the  corporation  of  Oxford  of  a  messuage  or  tenement  (the 

spot  on  which  the  premises  in  question  stand),  fbr  90  years, 

and  that  the  Warden  and  College  had  lately  purchased  the 

[       remainder  of  a   term  of  40  years  in  the  messuage  or  tene« 

;        ment  granted    by  the  above-mentioned  feoffees  to  one  Joim 

'        Fty,  with  intent  to  poll  down  the  same,  and  with  the  con- 

'        sent  of  the  said  feoffees  to  erect  a  new  building  in  the  room 

thereof. 
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1804.      tberecvf,  to  be  laid  to  and  aceoiinted  as  part  of  the  sdfte  of  tk 
""*"     Collqpe  or  Mansion-boiisey  dendsed  the  said  messumge  aad  k^ 

^^J^fff'  mises  to  the  Warden  and  College  for  the  term  of  90  yemn^. 
«•  certain  rent,  with  a  clause  of  re-entry  for  mnHpajmait  therer. 

ndAuihet.    ^^  ^^  ^^^  ^^^^  ^  ^  covenant  on*the  part  of  the  ^Wwa^n  se: 
Collqpe,  to  pay  the  sum  of  14/.  every  fourteen  jears  for  a  fa^ 
and  a  covenant  by  the  feoffees  to  renew  with  the  corporatn 
Oxford,  and  within  one  month  after  request  made  at  any  tia^ 
thereafter,  to  demise  to  the  Warden  and  CoU^e  for  a  like  ters 
of  90  years,  under  the  like  fines,  rent,  and  coveaants.    Sws 
after  die  date  of  the  above-mentioned  indenture,  the  CoHer 
pulled  down  the  buildings  then  standing  oo  the  premises  herc^j 
demised,  and  erected  thereon  a  part  of  a  dwdliog;^hov9e  vttd 
is  now  and  has  been  ever  since  aUotted  to  and  occapied  bv  ib 
Warden  of  the  College  as  his  lodgings,  he  paying-  no  rest  kt 
the  same.    The  remainder  of  the  said  house  is  boilt  npoa  pr. 
of  the  old  scite  of  the  College,  and  is  oonnected  with  Che  Jd 
buildings  thereof.    The  fine  of  14/.   has  been  reguhaij  jttii 
every  fourteen  years,  and  on  the  request  of  the  Warden  ui 
College,  a  new  lease  of  90  years  has  lately  been  granted  to  Am 
under  the  same  covenants  and  conditions,  and  under  wVA 
lease  they  now  hold  the  premises  in  question.     For  these  pn^ 
mises  J  It  Souts  CoUtge  was  rated  to  the  land-tax  in  the  painbtf 
Saint  Mary^  by  the  commissioners  of  the  city,  in  the  year  17M 
and  1705  respectively,  by  the  description  of  Mrs.  tVesi's  hoost 
which  belongs  to  JU  Souls*  College,  and  paid  such  assessm^t; 
but  from  that  time  until  the  now  disputed  assessment,  the  Col- 
lege has  not  been  assessed  to  the  land-tax  for  these  premises  bf 
the  city  commissioners  in  the  parish  of  Saint  Mary.    Sepazite 
commissioners  for  the  land-tax  are  appointed  for  the  citj  of 
Oxford^  and  the  sum  imposed  upon  the  University  is  raised  br 
an  assessment  made  by  the  University  commissioners  upon  the 
several  Colleges  and  Halls  in  certain  proportions  settled  amongst 
the  heads  of  houses  in  respect  of  the  said  Colleges  and  Halls. 
All  the  premises  before-mentioned  were  situate  in  the  parish  of 
Saint  Mary  at  the  times  when  they  came  into  the  possessioo  of 
the  College,  and  nothing  has  been  done  to  take  them  out  of 
that  parish,  unless  the  facts  before-mentioned  can  be  constmed 
to  have  that  effect. 

The  Defendants  as  land-tax  collectors  for,  the  said  parish  of 
Saint  Mary,  afterdemand  made  upon  the  Plaintiffs,  andiefbsalto 
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»SLy  the  several  flams  above  mentioned,  regalarly  distrained  and       1804. 
took  under  a  regular  warrant  of  distress,  the  several  articles  stated  .  ^^ 

LO    the  declaration,  on  the  several  days  therein  mentioned,  viz.    i^^  O&foid 
tbe  goods  in  the  first  connt  mentioned  for  the  first-mentioned  «; 

x-ate  of  9/.  14s.  9d. ;  the  goods  in  the  second  count  mentioned    ,0^  Aaoihcr. 
for  the  rate  secondly  above-mentioned  of  6/.  ISs.  Sd. ;  and  the 
goods  in  the  third  count  mentioned  for  the  last-mentioned  rate 

I  of  3/.  185.  low. 

The  Counsel  for  the  Defendants  offered  evidence  to  prove, 
that  in  the  course  of  the  last  century  several  houses- and  other 
prembes  situate  in  the  city  of  Oxford^  and  assessed  to  the  land- 
tax  by  the  commissioners  of  the  said  city,  have  been  purchased 
l>y  several  colleges  in  Oxford,  and  added  to  those  colleges,  and 
occupied  by  the  members  thereof,  in  the  same  manner  as  the 
premises  before  mentioned  are  occupied  with  respect  to  All 
Souls,  and  that  the  said  colleges  are  rated  to  the  land-tax  for 
the  same  by  the  city  commissioners,  and  have  constantly  paid 
such  rates.     But  this  evidence  being  objected  to  by  the  counsel 
for  the  Plaintiffs,  was  rejected  by  the  learned  Jydge. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the 
Plaintiffs  were  liable  to  be  assessed  to  the  land-tax  by  the  com- 
missioners of  the  city  of  Oxford  in  respect  of  all,  or  any,  and- 
which  of  the  premises  before  mentioned  ?  and  the  verdict  was 
to  be  entered  for  the  Plaintiffs  or  for  the  Defendants,  npon  the  ^ 

several  counts  in  the  declaration,  according  as  the  Court  should 
be  of  opinion  that  the  respective  assessments  before  mentioned 
were  lawful  or  unlawful.  But  if  the  Court  should  be  of  opinion 
that  the  evidence  offered  by  the  Defendants  was  improperly  re- 
jected, then  a  new  trial  was  to  be  granted. 

This  case  was  twice  argued ;  first  in  Ea$ter  Term  1803,  by 
Vaughan  Seijt.  for  the  Plaintiffs,  and  Best  Serjt.  for  the  Defend- 
ants; and  secondly, in  Trinity  Term  in   the  same  year,  by 
fVillianu  Seijt.  for  the  former,  and  Shepherd  Serjt.  for  the 
jatter.    The  course  of  argument  pursued  on  the  part  of  the 
Plaintiffs  tended  to  shew,  from  the  history  of  the  several  land- 
tax  acts,  and  the  alterations  in  point  of  eitpression  where  the 
exemption  in  favour  of  colleges,  halls,  and  hospitals  occurred, 
that  it  was  the  intention  of  the  Legislature  to  include  within  the 
exemption  any  buildings  ne^ly  incorporated   into    colleges, 
and  forming  part  of  such  colleges.    The  course  of  argument 
on  the  part  of  the  Defendants  tended  to  shew,  from  the 

abuses 
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1804.       aboMi  to  wlnck  mob  en  exemptioii  was  liable,  and  fvoai  He 
oonieqaent  bardsbipa  wbicb  aiteratieBa  in  the  dcgtee 


i0fe  OxSoid    tbrown  vpon  tbe  diatriets  reiponailile  for  aoch  proportioii  of  tbe 
«i  land-tax  ceasing  to  be  paid  upon  lands  so  exempted  woaid 

trodnee,  tbat  it  was  not  tbe  intention  of  tbe  Legialatnte  to 
enpt  any  thing  more  tban  tbe  cdd  soites  of  coUegea.    It  wm 
eonteaded  for  tbe  Defendants,  tbat  at  ali  events  tbe  {mmao  in 
tbe  private  act  of  parliament,  by  wbicb  tbe  premises  assessed  at 
8/.  14s.  9d.  were  conveyed  to  tbe  College,  amounted  to  a  eove- 
nant  on  tbe  part  of  tbe  College  to  wave  tbeir  exemptioaa  aiidpay 
tbe  land-tax.    Bat  as  tbese  pmnts  were  fnDy  discussed  in  tbe 
judgment  of  tbe  Court,  a  mcnre  detailed  account  of  tbe  atg»- 
aient  is  omitted  in  tbis  jhoe. 
On  tbis  day  tbe  opinion  of  tbe  Court  was  delivered  by 
.Lord  Alvanlby  Cb.  J.    Tbis  case  bas  been  bmg  before  tbe 
Court;  and  indeed  it  bas  been  our  wisb  tbat  tbe  land-tax  sbouU 
continue  to  be  paid  by  tbe  respective  parties  in  the  same  manner 
as  it  bas  been  paid  hitherto.    But,  notwithstanding  tbat  wish, 
and  the  hardship  arising  from  tbe  cirenmstance  that  tbe  clause 
in  tbe  old  land-tax  act,  up6n  wbicb  tbe  question  turns,  bas  now 
heesk  made  perpetual,  it  is  our  duty  to  decide  tbe  case  aocording 
to  the  strict  letter  of  the  law.  It  was  not  stated  at  the  bw»  bnt  I 
take  it  for  granted,  that  tbe  city  of  Oxford,  upon  which  a  gross 
charge  is  made  by  tbe  land-tax  aots,  is  divided  into  purines,  each 
being  as  it  were  a  district,  and  having  a  sepaiute  assessment. 
This,  however,  is  not  tbe  case  in  all  ]daces ;  for  every  parish  in 
tbe  kingdom  does  not  form  a  distinct  district.    I  shall  first  pro- 
ceed to  consider  those  parts  of  the  case  which  apfdy  to  tbe  second 
and  the  third  counts  of  the  declaration.     It  is  to  be  obsnred, 
that  no  acquiescence  on  tbe  part  of  tbe  CMege  in  the  payment 
of  any  particular  assessment  can  prevmt  them  from  availing 
themselves  rf  any  exemption  if  such  exemption  should  be  found 
to  exist.    We  are  to  determine,  therefore,  how  far  the  ex- 
emption in  tbe  land-tax  acts  in  favour  of  colleges  extends.    We 
have  looked  into  all  the  acts,  as  well  as  into  tbe  case  of  Harriton 
V.  Bulcock,  I  H.  Bl.  as.,  and  we  are  all  of  opinion  tbat  tbe 
princi|de  of  Harrism  v.  Bukoek,  is  applicable  to  colleges  as 
weU  as  boq>itabL    In  tbat  case  &e  premises  on  wbicb  tbe 
assessment  was  made  did  not  form  part  of  the  old  sdte  of  the 
boqiital ;   and  they  bad  been  assessed  to  the  land-tax  before 
they    were    taken    into    the    hospital.     The    same   argu- 

mentsy 
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meiiti,  foiinded  vpon  harddu|i,  were  theve  urged  mHA  lunre       1804. 

been  resorted  to  in  this  ciase ;  and  indeed  the  only  differenee  be-      

tween  the  two  cases  is»  that  one  is  theoase  of  an  hospital  and  the    j^  Oxford  ~ 
other  of  a  college.    Lord  Loughborough,  in  commenting  upon  «• 

the  words  of  the  land-tax  aot,  ohserres,  "  that  there  might  be  ^q^  Aaoihcr. 
no  ambigttity  in  the  word  scite,  the  IiG|^alatare  goes  on  to  say, 
ani^  of  the  buildings  wiihim  ih$  walk  und  Umih  of  the  said  ro/Zegn, 
baUs,  and  hospitals ;  none  of  the  bnildings  therefore  within  those 
limits  are  chargeable.''  This  case  appears  to  me  deeistye  upon 
the  Stthgect ;  bnt  as  the  present  is  a  case  of  considerable  import- 
ance to  the  nmyersitiesy  I  think  it  right  to  enter  rather  more  at 
large  into  the  matter.  In  the  1  IfilL  If  Mar,,  e.  20.  ^ich  is  to 
be  found  in  the  Appendix  to  Rufheadfs  StatuUs  id  Large,  fheie 
is  a  proriso  that  the  ant  shall  not  extend  to  any  college  or  hall  is 
either  of  the  nniversities,  or  the  colleges  of  Windsor,  Eiam, 
Winton,  os  We^iminsier,  or  any  hospitals  or  alms-honses,  or  any 
lEree-school,  &o.  for  or  in  re(^>eot  of  the  scites  of  the  said  col- 
leges, &c.  or  any  master,  fellow,  or  scholar  of  the  said  collies. 
See.  for  or  in  respect  of  any  stipend,  wages,  or  profits,  8cc.  nor 
to  charge  any  honses  or  lands  belonging  to  the  hospitals  therein 
meutioDed,  or  to  any  colleges  ot  haHs  in  either  of  the  muversi- 
ties,  or  to  any  hospital,  almfr*ho«8e  or  iree*school,  in  respect  of 
any  rents  or  revenues  payaUe  to  the  said  hospitals,  8cc.  apfJicaUe 
to  the  nse  of  the  poor.  This  act,  which  has  been  called  a  land- 
tax  act,  differs  very  materially  from  the  present  land-tax  act,  and 
ratiier  resembles  th^  property  tax,  being  a  charge  of  one  shilling 
in  the  ponnd  vpon  all  personal  estates,  and  one  shilling  in  the 
pound  upon  all  landed  estates*  The  4  Will.  4r  Mar^  e.  1.,  which 
is  to  be  found  in  the  Appendix  to  Pickerings  Statutes,  vol.  12, 
follows  the  1  ffUL  Sf  Mar.  with  respect  to  the  scites  of  ooUeges 
and  halls,  bnt  does  not  exempt  the  other  lands  belonging  to 
them ;  and  all  the  other  land-tax  acts,  as  far  as  I  can  coHeot, 
ran  in  the  same  words,  until  the  U  &  12  WUL  Sf  Mur.  which  is 
the  foundation  of  all  the  subsequent  acts  upon  the  subject  This 
is  the  first  act  by  which  the  quotas  of  the  tax  are  imposed  upon 
particttlar  districts,  and  in  this  act  the  exemption  is  extmded  to 
the  buildings  within  the  walls  or  limits  of  collies,  halb,  and 
hospitals.  The  2  Jnn»  c.  1.  further  extends  the  exemption  to 
aU  lands  which  on  the  25th  March  1608  did  belong  to  the 
scites  of  any  collides,  8cc.  The  difierence  of  the  several  acts 
amounts  to  thia:  the  first  gave  an  exemption  firom  the  per- 
sonal tax  in  respect  of  the  scites,  salaries,  bniUiogs,  lands, 

and 
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1804.       and  Tevennes  belongiog  io  all  oollages ;  the  4  fTUl,  4r  Mar.  i 
respect  of  the  soites  only;  the  118c  12  fVULS,  in  respect  to  ty 


** 


^e  ^  o!dM '  ^^^  ^°^  bmldinp  within  the  Umits  of  coU^^es,  Sfc  ;  and 

V.  2  Jtin,  adds  to  this  exemption  all  lands  which  did  h^cmg  to  t! 

tn^AMtU    Myites  of  colleges,  ^c.  on  the  25th  JlfiircMG93.  lindioedatfrr 
to  think  that  we  might  pat  that  constnictioQ  opon  the  acts  wUr: 
justice  seemed  to  require,  and  that  we  might  hold  that  a  eolksv 
was  not  at  liberty  to  exempt  itself  by  enlarging'  its  own  hmm. 
.  ^  Bat  it  seems  to  me  impossible  to  pat  so  limited  a  constiictk 

upon  the  word  "  buildings^  as  to  justify  us  in  dedding  that  be 
legislature  has  not>(pyen  an  exemption  to  all  bnildiiigs  wbs 
form  part  of,  an4  are  used  for  the  purpose  of  the  coUege.  Tu 
wdfds  of  the  2  Jnn.  Which  is  to  be  found  at  large  in  Pkkmni 
Statutes,  Tol.  28.  have  been  followed  down  to  the  preseot  ^e. 
i^hatever,  therefore,  now  forms  part  of  the  College^  thoij^  k 
•  were  not  originally  exempted,  must,  according  to  the  csie  i 
Harrison  v.  Bulcock,  be  taken  to  fall  within  the  exemptkr 
vr  .  With  respect  indeed  to  any  colleges  which  may  have  been  eredri 

'  since  the  land-tax  act  became  perpetual,  I  shall  say  nothing;  W 
I  think  that  a  College  erected  after  the  passing  of4he  first  had- 
4  tax,  and  before  that  which  rendered  the  tax  perpetual,  would  be 

.exempted.  This  being*  so,  it  follows  that  we  must  giro  jodgmot 
for  the^Plaintiff  upon  the  second  and  third  counts;  and  iid^ 
with  respect  to  that  part  of  the  tax  which  is  the  subject  of  &e 
^  third  count,  there  seems  to  be  no  g^reat  hardship  in  so  doing,  ttat 

part  of  the  tax  having  always  been  paid  by  the  parish.     This  cir- 
cumstance  of  itself  affords  a  strong  proof  of  the  constructioB 
which  was  put  upon  the  2  Ann.  at  the  time  when  that  act  wa 
^..        passed.    That  act  passed  in  1703,  and  the  purchase  by  the 
'  ^'  College  of  the  perpetual  lease  from  the  parish  of  Saint  Peter*% 

was  made  in  1704.  Probably  indeed  the  parish  were  not 
aware  of  the  clause  of  exemption  when  they  entered  into  this 
contract ;  and  the  grant  was  made  without  any  particular  sti- 
pulation^ leaving  the  law  to  operate  as  it  might  happen  to  apply. 
"^  The  consequence  was,  that  as  soon  as  the  premises  purchawd 

were  taken  into,  and  nmde  part  of  the  College,  the  tax  ceased. 
How  sensibly  the  loss  sustained  by  the  parish  of  Saint  Peter 
from  this  circumstance  was  felt,  may  be  collected  from  the 
clause  introduced  into  the  private  act  of  parliament  in  the  year 
1715,  IGfo.l,  c.  v.,  by  which  the  premises  which  are  the 
subject  of  the  first  oount  we^  conveyed  to  the  College  by  the 
feoffees  of  the  parish  of  Saint  Mary.   This  being  a  private  set,  is 

in 
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&   the  nature  of  a  coii?eyance,  and  must  be  constnied  ieeundum        mS04. 
ubfeetam  materiam.     Aboat  ten  years  before  the  passing  of  ^u  Soob  Col« 
be  act,  the  College  had  availed  themselves  of  the  exemption    legs  Oiford 
T^th  Inspect  to  the  premises  then  purchased.    In  1715  there-      co^ar 
ore,  when  the  parish  agree  to  convey  the  premises  which  are    and  Another* 
lie  subject  of  the  'first  count,  they  introduce  a  condition  that 
lie  College  shall  pay  all  such  taxes  as  then  were,  or  should 
:liereafter  be  imposed  upon  the  premises.  -  We  are  clearly  of 
>pinioa  that   this  stipulation  was  introduced  for  the  express  ^ 

purpose  of  guarding  against  the  very  exemption  which  is  now 
set  up.     It  issaid  that  the  act  only  compels  the  College  to  pay  • 
such  taxes  as  the  premises  are  liable  to  by  law  when  in  their 
occupation.    But  we  think  that  the  intention  of  parliament  ^as 
that  the  College  should  pay  all  such  taxes  as  the  premises  were     ^  ^, 
liable  to  at  the  time  when  they  were  purchased.    Then  what,<  .  '^       ^ 
has  been  the  conduct  of  the  College?    For  nearly  100  years 
they  never  claimed  the  exemption.    They  were  cooscious  that 
they  stipulated  to  the  contrary.     We  think  therefore  that  by  ,  v' 

the  proviso  in  the  act  of  1715,  die  College  meant  to  charge 
themselves  with  the  payment  of  the  land-tax,  and  although 
without  such  proviso  they  might  have  been  exempted,  yet  we  ^ 

must  consider  them  as  having  renounced  the  benefit  of  that 
exemption,  according  to  the  maxim  quisq'ue  potest  renUntiare' 
Juri  pro  se  introducto^    On  these  grounds  we  are  of  opinion, 
that  a  verdict  must  be  entered  for  the  Defendant  upon  the  first 
county  and  for  the  Plaintiff  upon  the  second  and  third  counts. 


Doe  ex  dem.  Andrew  v.  Hutton.  F«k.  isiS.  ^ 

EJECTMENT  to  recover  certainpremises  at  Gat itsAoroiigA  in  the  J.  A,  devUed 

county  of  York.    On  the  trial  at  the  last  York  assizes,  be-  & ^^.^.^^^^ 

ford  Thonuon  Baron,  a  verdict  was  taken  for  the  Plmntiff,  sub-  by  the  Snt 

ject  to  the  opinion  of  this  Court,  on  the  following  case.    Joseph  V^t^Co 

Andrew  being  seised  in  fee  of  the  premises  in  question,  by  his  ^  age  of  «i 

wiU,  dated  the  aOth  December  1779,  and  properly  attested,  de-  SSi^fe  tt . 

vised  inter  alia  as  follows :  **  First,  I  will  that  my  just  debts  and  ^  ^  y  «*»' '  * 

aiidD.^(tefltA- 

b^  th6  leooad  venter)  slionld  be  Uiea  liTtng.  be  gtve  the  stme  to  her  when  she  ahoold  sUsin  Sl  ycart. 
Teitotor  died,  and  then  S,  A,  died  under  ege  end  without  luoe.  Hekl  thirit  on  ths  death  of  S.  il.  the 
:«*.^*       foiled  \a  B,  a.  hb  •iater'of  the  hsif  blood  in  preference  to  hit  ancle  oCtbe  whole  blood.^ 


•  And  lee  (hoitUU  d.  Vinetnt  v.  Whitt,  1 5  Erat,  174,  190.     GoodtitU  d.  Ceifte 
V.  White,  i  K.  R.  38S,  387. 
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18P4-  funer^  pxpjepcia?  b«  jd^hai^,  t}f^  I  giye  f^d  ^9^69^  to 
--— -  jpy  (^ghier  Pf%<?^  r^^Wf/z-qp  tlj^  )^p^  of  IflO/.  t(f  be  pfyi^  If 
^]"  IfPf  lorhep  s)^  c^^  tf)  %  ag^  qf  21  jpm^  l^fft  if  ^eslu^sKU 
HurroH.  die  {^Q>re  ^f  sh(9  fipv^e^  to  t^^  age  of  21  y^i^n  J  gix9  t)ie  f{»v 
to  nfy  SOI)  Sif^betf  4?r^r^ ;  aJ^  I  gif e  to  ipy  vifp  J^pc  4^dr€m^ 
ffkj  cfiifft  and  ^11  vj^j  hoi]«iehol4  goods  and  fan|itQre  vhataoeTer  ^ 
also  I  giye  and  bpqppath  to  |9j  son  Sttphtn  Jndrew  all  19J  landa 
and  i^ai^ij9g,  f]f/|Fp  a//  otj(  ^f /i  mha^^optr^  not  otlferwi^e  di»- 
pospd  9f  in  niy  will  when  he  coipe^  to  the  age  pf  21  feaff ;  ^nt 
1^  be  should  die  before  he  coififss  i^  \he  agp  of  21  yeaxa,  auu| 
iny  (^nghter  t)eborah  l^  ^hen  jiyiiig,  I  gfve  the  same^  her 
whep  she  comes  to  the  age  of  21  years^  alffo  the  ii^terest  of  the 
9bovQ  ^00/.  tow^ds  her  maintenance  until  she  come  to  the  ag^ 
pf  21  yefipSy  proyide^  that  she  should  liye.  I  i^o  make  and 
or^sijq  n|y  son  Siepjken  Jndre^f  sole  ^^utor  of  tliis  my  last  will 
^nd  teirfii^ent."  fl^e  devisor  di^  f^p  tt^  9|(d  J^nuqry  |78P, 
without  haying  revoked  his  §aid  will,  lel|F^lg  JafTf  jfufinm  1^9 
widow,  (who  aftenyards  n^rried  fVillu^  ffi^iof)  ^  ^ijd  Sif^ 
phen  An^'^^^f  iis  only  ^on  by  hii|  fq?inpi:  wife  4qr^  4'f4''^» 
IfjM  heir  fit  la^y^  and  ^^  inf^t  of  t)ie  ^gft  of  11^  years*  ml  the 
said  Deborah  Andrew,  an  infant  pf  the  age  of  ttiree  yemst  by 
bis  second  wife  Jane  j^ndreWt  him  suryiving.  The  p^raonai 
property  of  \\se  deyispr  (^r  payment  of  debts,  funeMl  ex- 
penc^,  an4  charges  pf  prpbate,  DmoflQting  altfi^ethet  to  a^.  U. 
was  only  1^.  %id.,  an4  the  yalue  pf  the.  real  eatale  was  abwil 
300/.  Stiephen^  dndrem,  op^  the  death  of  the  deyiaor,  enterad 
into  the  premises  in  question,  and  afterwards'died:in  January 
1785,  and  under  the  age  of  21  JEfiaiH,  intestate  and  unmarried, 
leaving  Deborah  his  sister  of  the  half  blood,  Isaac  Jndrem, 
the  lessor  of  t^p  P^iptiff,  is  tl^e  unc^  ^nd^  heir  at  law  of  tbe 
whole  blood  of  Stephen  Andrew,  and  is  also  now  the  hm  at 
law  of  Joseph  4n4r^  the  deyiso^^.  Uj^ir  t;!^  4p«tb  itf  Stefi^ 
Andrew,  Isaap  ^n4rew,  bis  ui^^e,  fQMmM  i^U^  tieTfmmm^  «f 

the  premises  m  question,  a^  cop^ned  tp  r^p^e  UiAaMts  Md 
profits  thereof  dui;ip|[  the  mipowljy  qf  Debqreh  ^^fdrm,  whsh 
nj^n  her  attaining  tb.e  ag^  of  21  ye^rs,  wns  admitteil  into  thei 
po^e98i9n  ^nd  receipt  of  tb<^  r^^t^  ^  prpfita  of  the  same  p»> 
mlses^  and  C9ntinuefl  in  ^(h  p9^e6sioqt  and  seoeipt  natil  her 
death  in  1802.  Deborah  Jndrew  died  without  issne,  and  after 
II^S.  }iAd  attained  the  age  of  21  years,  duly;  made  and  execute^ 
K?J  ^**'  ^^  thereby  devised  the  premises  iji  question  to  h 
moiher,  Jane  HuHon  (formerly  Jane  Jndrew)  the  Defendant. 
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nnt^  q<i68tion  for  Ike  «piliM  of  tke  €(raH  ^iNM)  "WMth^  the       iMl. 

of  the  Plaihtiff  ^as  elltMed  ib  TObovit  t  ~ 

jLeirffleijtfer  the  lessor  of  tbeHshitiff.    The  flnrt  qtosCkii         ^^f" 
M»  WiiMfaer  Jiiac  iliirffw^  the  heir  «t  law  <tf  the  trliblb  bleed     fivttiiif. 
^r    SlqiAnt  AinIi^,  be  entiUed  to  titt  pietthM  Ifl  ^ftestMi 
in    iHrefeiidiioe  to   the  devMe  bf  Dte^rdh  jMirm;   iK^ho  Wftd 
mst^  of  the  balf  Uood  16  the  add  Ali^iM  Aniri^f    ThesC'^ 
^vefal  deviaes  to  Siwpken  AneIrM  Md  Debm^h  JMrm  nbt  beitif 
t6  Yest  entil  they  Aooid  rbsj^eetitety  attMe  the  age  tf  91  yedn, 
weM  exeeutory  deraes,  and  vntil  tb6  ^resfief^  Of  bflb  bt  other  bf 
the  estates  limited  thereby,  the  fee  desbeoded  tb  thb  heit  at  1&# 
of  die  devisor.    Upon  the  death  of  the  detisor  tbei^Tdfe  the  f^ 
descended  to  Stephen  Andrew,  tabjeet  indeed  to  be  deVbited  by 
the  ere&ts  of  his  or  his  sister  Deboi-aVs  atteiidn^  the  H^  bf  21. 
Bat  as  Stephen  Andrew  died  b^ftve  either  df  thbae  birents 
took  places  the  fee,  which  ^entoined  hi  Uili  till  fak  defllh,  de- 
SGMided  tb  his  ntible  bf  the  whbhr  Udod,  htkit  AftirkO^,  fnfift^^* 
•nee  to  Deborah  Andrew  his  sister  of  Ae  hdf  blbM.     It  Is  tlrh6/ 
that  if  a  itiail  ht  seised  of  an  estate  for  liftf,  Mfd  ikfti^f  ttJHt^tdM 
a  freehold  bb  limited  to  another  person^  and  IheM  tUb  feTei^bfl 
in  fee  descend  to  the  first  taker,  bis  pbssessioii  WOI  Mi  e&i^V^ 
the  inhbritani^  to  his  siiiter  cff  the  Whole  hltfeid  i§  fi^l^l^tieb 
to  his  brother  ef  the  half  bloody  for  In  s«ch  btfdb  it  i^  HeMf/ 
that  he  never  has  the  rbverrfon  in  polsesAlon,  attd  bbbsi^il^tttlf 
the  heir  must  claink  throngb  hid  aikseeter  tfnd  mot  thibtigh  him. 
Bat  IB  this  case  there  wto  no  reversion  ekisting  at  the  death  of 
Stephen  Andrew^  rfnse  the  life  estetes,  npoii  W&ich  the  reversion 
was  te  dependi  had  not  then  drisen.    It  is  held,  that  if  the 
^  heh  eater  OH  thd  death  of  bis  aAeester,  khA  fi^^d  dower  to 
the  widow  and  die,  his  shter  of  the  whole  blbbd  witt  only  takb 
two-thirds  bf  thb  estate  in  preference  46  tii  bfother  of  the  hailf 
blood )  «d  tbe  reaani  of  this  is  blear,'  fbr  fts  the  Wldo#  has  i 
freehold  estate  iri  oito  third  of  ike  n^hole,  nbthinjg  hat  k  reversion 
of  that  third  remains  in  him.    The  exci6pti6tfB  tb  ihe  rnle  bf 
posiessia  fratris  have  beeir  donfined  to  oaies  Whbrb  an  e^tAte  of 
freebotd  has  been  interposed  bbtwbeii  the  foiMsikm  bf  the  first 
taker  and  the  rdreMon  hr  fee^    in  this  6^ae',  no  sdch  esiaite 
having  been  intefpbsed^  thb  fide  &f  p&sse^  fraMs  A'c^t  pre- 
vail, and  consequently  I%aac  Andrete^  the  d^le'  bf  the  whold 
blood,  nintft  take  ht  preference  to  DiUdf^klt,  nS6  Mm  of  the!  half 
blood.    The  estate  indeed  whibh  ded^mded  td  ^^/^;il^  jfnifr^, 
being  liable  te  be  defaataft,  may  peasiUy  Ml  btifli^  a  bdse  fee;  Wtt 
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ivtMrda  we  at  kattt  as  Btrongaiilhe  words  '*  tateiMafaiyf^ 
y/fhich'mSmiih  v.  Co^b,  2  4<.  Bi.  444.  weniMiMMitoiffift 
Hv^TOK.  the  raakl^  thoogk  oonpled  wilk  wawia  pfloiilMi%baH>iaifcfe< 
personalty^  In  Hoffui  %.  JadmH^  ii  ia  tmi  tlUt  tk  cpAi 
''  real'*  waa^adddl  to.  "  efibctk''  But  XiCv4  Miia^tfdwii 
appear  to  Iwre  attegelbav  ralifldrnfgn  th«jfc  i>nii^infp>» 
karefeca  to  the  ohiuet.iii  the.  httnhanipt<  laflpra»  vhm  Ibm 
^'  efibcta'^inchidas  every  thing  whidir  oan.beioned  nto  iih> 
And  the  reas^iis.  assigned  in  thetffaaa^oflbOKdti^  nhsaitfaat  m 

was  cqisiBd  these  hy  a  mil  of  eiscMt^  aeeat  Ut  tkem  IM  a 
judgment  of  the  Const  of  Kttig'a B«ttdl  dyd  Boi pnoeed  cb> 

"word  ''  reaF'  haing  nsed. 

Oii.ti|is.day.t)ieopioion  of  the  Qtnmt  irao.iUive^edfl^ 
Losd  AiiVANLj^v  Gk  £.  The  qnes^xkintendad<»hss«<i^ 
for  the  opinion  of  tl^Conri  was«  Whather,  aaooidkp  tok 
true  oonstmction  of  the  wi}U  the  teatatoiTs  doughs  Mm 
would  take  on  estate  for^Ufe  oc  an  estate  in.fbal'  0&  1^ 
the  ease-  it  occurved  to  the  Conit  that  lksre<«asia  priitBtfaf 
point  to  be^decided  before' that  question  conUtaske^  ^'^ 
ther  the  fee  simple.eKpec«ant  on  thoieatate^forliACtfi^^l 
be  so  consideied)  ^iopted  in  haa€^  Jtnd»tm4  asi  hek-  of  ^^> 
Jndremihe  sono^lheiestatei^  or  whether  the  dm^Uaeoe^D^^  \ 
his  sister  of  the  half  blood,  be  entitled  to  ckim  X  Thatpsi^ 
the  Conit  desired  to  hear  arg«edas  well  aftbe  olfaefi  aorf^ 
upon  that  point  only  that  we  shalblio^^  give,  oor  opiMon. 
question  is,  thereforoi  Whether,  supposii^aneststoforJA^ 
to  be  giTen  to  the  daughter)  the  son-  ever  took  such  an  eslst^ 
the  reversio»  in  fee  would  deseend<  tci  Jris>hdv  at  k«»  <v  wktt^r 
itwoulddesceoditotheheiratlawc^fakfathsil  Tlieieis(» 
rule  better  known  in  muminUei^HaU  than  "  tki<  ^'T?e. 
claimeth  as  hek  in  fee  simple  tetany  man  bydeseont  nvit  omk 
himself  heir  to  him  that  was  last  seisedof  the  aotiiaJfioei<^^ 
inheritanee/'  Cp.  UlU  16  b.,  wbera  Imd  Cok»ii^<!^^^ 
upon  the  maxim  pimmio  fraUii  d€'f€9dtk  nmpH^fi^f^ 
tnt  httredem,  says^ '' regularly- hemustinakeh{mBdf|b^^^ 
that-  wtt^last  actually  seised  to  the  purehaser/'  It  k  ii0<^  I 
that  thia  rule  should  be  aoeuratelyundeffatood,  fsptkflv^*^^ 
oai^  innddch  theaneester  neednotbe-actnaUy sii^'  ^'  1 
purahase  ^a  reversion  only ^  he-  is  :ne ver^iotoally  ssised^at  •»» 
yet'fais  heir  would  boeatitledi  UHMsMSS^t^i^^J^ 
tafl«Fwiror.and  JBW/Ws  Go.  JWWv  14»ii.  it  ia*sail  '''^^\^' 
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c^Hses^  it  i^^ersfoii  eipectant  6n  air  es&fe  for  life,  iui  Aek  iAiifr  i804. 
M  hs(f6,  tegulatlj  biff  brothei^of  Ae  Mt  fclbod  staff  nbt  Bb  li«if  -» — — 
to'  hiA,  6bca'us6,  thba^h  ^faen*  there  is  a  niesne  seiMVlb  dUfg^  to  ^^/^ 
mflfte  himself  h^if  to  him  who  is  hiX  ^ctVi^Hv  MaeA ;  yHt,  wheir  i^uttov. 
^re  1^  iVot  such  a  iheMe  seisitt,  he  OItgAi^  make'himi^f  heif 
t6'  Jkm  ia  ^hbm  H  tiHt  Y^sts  by  pxi^chflte."  After  r^feifriiig  to 
Itbd^kinionne  V.  Whoti,  Cro.  Cdr.  23.,  if^her6,  npoft  ^  dieVis^  ia 
6.,  thd  testator's  son*  by  otie  Venter,  and  iYie  heird  niale  of  Wa 
Abdy,  remlkind^^r  to  the  hbirs  mkle  6f  die  body  of  the  die  visor, 
I'^taitdilder  to  tli6  deyisb^s  rigbt^heirs,  it  i^as  liolden,  upon  tfti^ 
death'  of  B.  withoiit  isSa'e,  that  C,  the  devisor's  son  by  another 
venter,  sKodld  take  as  Aeir  ihde  bf  tbd  devisor,  because  it  was 
quasi  an  estate  tail ;  Lord'  Hale  say^,  '*'  But  it  seems  that  the  ^(^^ 
shall  descend  tb  hihi,  dnce  it  is  a  vdtd  devise  df  the  fee  simple, 
and  dotb  riot  v^t  by  (^nfchasli  iU  tAli  eldest  son,  biit  by  descent." 
The  same  doctrihe  is  luld  dbWn  in  Jinks  case,  Oo.  Cdr.  151., 
tl^frere  the  Plaliititf  havib'g  declared  iii  debt  on  bond  against 
the  Defendant,  as  brother  and  heii*  t6  J.  5.,  and  tbe  Defendlant 
having  {ileaded  rieAs  pir  destent  from  his  brother,  it  aj>pear(^(| 
tbat  the  obligor  died  seised,  ledvirig  issiie,  and  that  lipoii  subfi 
isjsae  dying  without  i^sue,  the  lailds  descended  to  tbld  Defendant 
ast  heir  to  thb  sbn  of  his  brother,  Wherenpon  the  Cbutt  giave 
judgmerit  for  the  Deferidttnt,  for  he  had  nothing  asimhiediate  h^it 
to  his  brdtber,  bat  by  descent' from  the  son  of  his  btbthef.  ^ot 
in  the  cas^  df  Keffow  v.  Rowden,  Carth.  128. 3  Mad.  258.,  where 
Jt,  being  seised  in  fee,  bound  himself  and  his  heirs  in  a  bond, 
add  having  two  sods  B.  and  C.  limited  the  estate  to  himself  foif 
Ilf(^,  remainder  tb  B.  his  eldest  son  in  tail,  reversioh  to  his  own 
right  heiiis ;  6,  entered  and  died,  leaving  a  son  D.,  who  died 
witbout  issue,  upon  whose  death  the  estate  tail  being. extinct, 
tKe'  reversion  came  into  possession,  and  descended  in  fee  upbti 
C,  it  was  hdlden  iii  debt  on  bbnd  against  C,  as  the  heir  of  ^., 
that  the  declaration  #as  proper,  for  though  B.  aiid  D.  had 
eacli  of  them  su6h  an  idti^rest  in  the  fee  as  that  they  might  havd 
sold,  charged,  or  forfeited  it,  yet  they  had  not  actual  seisiii ' 
thereof  in  p6ss€»isioA,  so  as  tb  be  either  as^^ts  ifi  theti'  UWaAk,  oi 
to  make  a  pbsiessio/ratris  tb  prevent  a'b^btli^r  of  HkH  half  \A<k>i 
from  enterifag^  but  tbey  were  s^isc^  only  of  the  estate  tail;  atitf 
the  father  being  the  person  who  waS*  liist  seik^d  bf  the  fed,  it  was 
sufficient  to  chiarge  the  Defendant  as  heir  to  him.  Ibf  that  cato  . 
judgment  was  giv^n  by  the  PldntifP'  by  three  jiiH^es' ti^but 
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1804.  Eyre  J. ;  and  they  held  that  it  is  not  the  terenion  in  tee,  hat 
the  possession*  which  makes  the  party  inheritable.  Both  ihm& 
cases  are  noticed  in  my  Brother  fVUliams^s  edition  of  Satmderm 

HvTToir.  in  the  note  to  Jeffreton  ▼.  Morton,  vol.  2.  p.  7.  Tliese,  and 
many  other  cases  which  I  shall  forbear  to  mention,  pro?e»  that 
where  there  is  an  intermediate  estate  there  is  no  seisin ;  Ihonglft, 
as  I  before  observed,  if  a  man  purchase  a  reversion  expectaat 
npon  a  freehold,  it  will  descend  to  his  heir,  though  it  has  never 
come  into  possession.  I  should  not  have  consumed  so  mnek 
time  on  this  part  of  the  case  if  the  doctrine  had  not  been  in 
some  degree  impeached  by  theci&eof  Smt/A  y. Parker,  2B/*1290* 
In  that  case  the  Court  of  Common  Pleas  held,  that  where  an 
intermediate  tenant  for  life,  with  remainder  to  his  first  and 
.  other  sons  in  tail  being  in  possession  of  his  estate  for  life,  andt 
having  the  reversion  in  fee  in  himself,  subject  to  intermediile 
estates  for  life,  with  contingent  limitations  to  the  first  and 
other  sons  of  each  tenant  for  life  in  tail,  entered  into  a  bond^ 
and  died  without  issue,  the  reversion  was  assets  in  the  heir  to 
satisfy  the  bond,  when  it  vested  in  him  in  possession.  My 
Brother  Williams,  in  his  note  to  Jeffreson  v.  Morton,  takes 
notice  that  the  authority  of  this  case  was  questioned  by  Lord 
Thurlowia  The  Marchioness  ofTweedale  v.  TheEarlofCaoemirf, 
1  Bro.  Ch.  Cos.  2!lO.,  and  that  the  opinion  of  Lord  Hardwkke, 
as  far  as  it  is  to  be  collected  from  the  ease  of  Cunmmgham  v. 
Moody,  1  Vez.  174.  seems  also  to  contradict  the  opinion  of  the 
Court  of  Common  Pleas.  It  is  to  be  observed  indeed  that  the 
case  was  very  shortly  argued,  and  that  it  does  not  aiqpear  to 
have  received  all  that  consideration  from  the  Court  which  it 
deserved.  Mr.  Seijt.  Adair  merely  observed,  that  though  the 
remainder  in  fee  vested  in  the  obligor,  yet  being  after  many  in- 
termediate remainders,  and  three  of  them  estates  tail,  it  was  too 
remote  to  be  an  actual  seisin  of  the  freehold  and  in^ieiitanoe.  I 
cannot  help  thinking,*  with  deference  to  the  very  learned  Judges 
by  whom  the  case  was  decided,  that  if  the  matter  had  been  more 
fully  discussed  it  would  have  been  differently  determined.  Lord 
Ch.  J.  De  Grey  seems  to  have  thought  that  the  only  difficulty 
which  could  have  arisen  would  have  turned  upon  the  question  of 
priority,  supposing  all  the  successive  tenants  for  Ufe,  having  in 
them  the  reversion  in  fee,  to  have  entered  into  bonds.  This  serves 
to  shew  in  how  great  haste  the  matter  was  determined;  for  if  the 
bond  operated  as  a  charge  upon  the  reversion,  it  must  have  had 
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:tie  saineeflHMit  in  iBtpeot  of  priority  as  any  other  inotimbnuMel^  1804* 
th®  person  creating  the  charge.  Mr.  Justice  Slaekstone,  though  -— — 
be  agrees  with  the  rest  of  the  Courts  takes  the  tme  di8linction»  ^ 

for  be  says  the  obligor  might  ha?e  sold  the  reversion,  and  might      Hvttov. 
tbevefore  have  incnmbered  it,  though,  stricdy  speaking,  his  bond 
livas  DO  charge  upon  the  reversion,  but  only  npon  the  heir  in  re- 
spect of  such  reversion  descending.  The  only  question  ought  to 
bave  been.  Whether  the  Defendant  took  the  reversion  as  heir 
of  the  obligor  or  not  ?    The  Court  seem  to  have  taken  up  the 
case  in  a  wrong  point  of  view ;  and  Mr.  Justice  Nares  almost 
apologised  for  having  reserved  the  point.    Fortified,  therefore, 
l>y  the  opinions   of  Lord  Hardwicke  and  Lord  Thurhw,  and 
after  reviewing  the  several  cases  upon  the  sulgect,  I  feel  myself 
compelled  to  deny  the  authority  of  that  case.    It  appears  to  me 
that  it  cannot  be  supported  without  impeaching  all  the  decisions 
ii?hich  establbh  that  the  vesting  of  a  reversion  will  not  make 
such  a  poiKisiofratris  as  to  convey  the  estate  to  the  heir  of  the 
person  in  whom  it  vests.    In  Cunningham  v.  Moody,  where  the 
limitation  was  to  husband  and  wife  for  their  joint  lives,  remainder 
to  the  children  of  the  marriage  in  taii^  and  for  default  of  such  issue, 
to  the  right  heir  of  the  husband  in  fee ;  the  husband  had  one 
daughter  of  the  marriage  mentioned  in  the  settlement,  and  an« 
other  daughter  of  a  second  marriage,  and  upon  the  death  of  the 
first  daughter  without  issue,  the  question  was.  Whether  her 
sister  of  the  half  blood  was  entitled  to  the  reversion  in  fee  ?  Lord 
Hardwicke  held,  that  as  the  reversion  which  descended  upon  the 
eldest  sister  was  never  clothed  with  possession,  it  was  governed  by 
the  rule  poutisiofrairii,  S^e.  and  would  descend  to  the  sister  of  ^ 

the  half  blood ;  and  he  relied  upon  the  case  of  Kelhw  v.  Rowden. 
In  Lady  Tweedale  v.  Lord  Coventry,  Lord  Thurlow,  speaking  of 
the  case  of  Smith  v.  Parker,  says,  that  the  decision  in  that  case 
did  not  so  satisfy  his  mind  as  to  have  enabled  him,  had  it  been 
necessary,  to  decide  the  question  respecting  the  reversion  without 
referring  to  a  Court  of  common  law.  We  now  come  to  the 
point  in  this  particular  case.  It  was  urged  at  the  bar,  that  ad- 
mitting the  doctrine  laid  down  in  the  cases  to  which  I  have  alluded, 
yet  tliat  in  the  present  case,  until  the  contingency  happened^ 
the  fee  descended  on  the  heir  at  law  of  the  testator,  so  that  the 
wife  of  such  heir  would  have  been  dowable,  or  the  husband 
tenant  by  the  curtesy,  according  to  the  case  of  Buekworth  v.  Thir- 
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M/  (*>  Aiteiitting  tlie  doetriM  of  thaicate^  if  tli^r  wm  of  Oe 
lestolor  kocfr  Motied  his  wifo  iroald  hflfvo  boeo  endowed^  Thii 
0000*  M*  to  bo  foond  mCo/lecia9i€UJundka,p.  882.'  BntwehaT^ 
Woli^  sfi^Uod:  Iqr  By  Brothep  Lena  wUh  »  itfetre  aooonte  teM 


eooH  b^  LenrSerii.  on  dib  diy  fifttjr  the 
MEomeot. 

6^,  X>^7M  #Mr  m  o^fetertcd  frofB^ 
the  Camhridge  ft«dses«  Tbe  lorm  of  Uie 
action  wm^  replevin. 

Devite  to'  truiteet  and  tlloir  htoiii  toro- 
oeiTe  the  renU  and  profiu  of  a  certein 
eMtKe,  aiid'appl;^  (lieliimthe^iHtflitehan«tf 
of  Jtfory  Banftt  till  she  alTf ved  tfrihoMo 
ofSl  Veara,or  till  she  mttrird ;  and  on  lier 
•MVihie  «(fMM&«i%e'*drDahj^m!,to>the« 
^w  of  JIfdry  Bithi^l  her  heirs  and  aasi^nst 
But  in  case  said  JUaty'shuuIci  did  before 
tUtL^  offl  ykiM,  thd  yflihtiQ^  It^ving 
luae,  fcmainder  o%cr.  Marni  married  and 
had'a'childt  which  cliUd  died^  and'  then 
MMydied  bclbrtfslloaniVed^itthei4$e« 
ofStjears.  .    . 

Tlie  qiiestioii  was,  Whether'  Marfi 
hMbMid'WM  edtHM  td  be  tMftdi'by  xM 
cnrtesj. 

Ifodcf  for  Pfaintim  In  onTertbrnake  tha' 
baabaM'tenattt  by  tiie'ciiftesFjr;  tHd  «1M 
muat  bescisedof  ati-ahiolate  indefeasible 
e&tkte'ifi  (he  simple  or  fee'  tail.  TnPaj/ne 
r.MRflMi(?lNildii61.aiidl  Lami  V&T,  S.C,- 
thedistinction  is  taken  between  a  limitation 
df  art  estate,  al^ete  an  eitatetatl  expires 
for  wa&t  of  islnei,  and  vdbnd  Itlon/  which ' 
in  its  creation  is  to  defeat  the  estate  on  a 
d^afn  contifiirency,  ifnd'it  iHield  that 
the  tint  issqiject  to  the  tjmatic^  bj'tbe 
curtesy,  but  otherwise  of  the  second,  for, 
it'is'said,  the  cdndiliori  sball  related  to 
the  defeasance  of  tbe  ettate.    Iir  Hdotfiiy ' 
V.  FernMi,  9  Jood.  147.,  the  devise  was  to 
Anfte{iht  heir  at'lai^fnr  life,  ahdif  she 
married  and  liid  iaaucf  ittale  of  her  body 
livine  at  the  time  of  her  death,  then  to 
rtieb issue  male  and  to  hinlieirs  forever; 
botif  slie  died  leavini^  no  iaftoe  male  at- 
tire time  of  her  death,  then   to    Cort 
Baotkhy  and  his  heftf  fbr  eve^.     It  v»ai 
held  that'thehtiebalid^of  Jiit»e,fthe  having- 
iharried  and  had  issue,  could  not  be  te- 
nant by  tlie  ti^esy»  thbnch  Anne  Was'hdr 
at  Uw,  and  the  fee  descended  to  her  in! 
the  intermediate  time,  and  it  was  said  by 
tbeCoort, '« Wherever  the*  eiicate  U  to  hir 
determined  by.  express  limitation  or  con- 
dition upon  tlie  death  of  tlie  wife,  there 
the'fansband  shall  not  be  tenant  bj  the 


eoitesy,  atttf  a  case  h  pbt  vHief^ 
pntcftate  iiitef  vening between  net  < 
lor  life,  and  the  inheritance,  preveou  Oin 
teiianby  by  thc'curtirt/.' 

WmecknrHrfarBektM^pd^BA  EM. 
sec  35  and  53.  to  shew  that  where  the 
wfft  ha!^  an  estate  of  itth^iitancc,  the  bn». 
l^nd  sball  betenant  by  tfie  coitm,  aa4 
if  the  estate  exists  for  a  moment  it  sb^ 
iltH^  bo  deiVated  as  tb'  ditf '  ^tfto^  }^  ft^ 
subsei)uent  detrnMaation.  pa.  Zii.  Jp^ 
in  Boolhbjf  v.  rfmon,  ibe  beir  mail  of  the 
daugfiiei' miglit  bd  oohAiered  astalAi^ 
by  pifrcha^.  This  it  ■  condition  avte^ 
quetit,  and  shall  not  defeat  the  pnvile^ 
Which'  haV  oncd  attached;  S  U^.  I9t. 
Bra.  Jfr.  title* Tenant  by  the  Curtesy 
;iZ.  14.  the  Imsfaand  is  liable  to  the  ser- 
vieei  duilnp  the*  life  o^  the^  «Me,  and 
therefore  his'  priirtleco  subsbUQr  though 
the  estate' out  of  which  it  is  dcnifed  isde- 
tfttti^>by  tb^dUiflidr  tbe  vAS»  wfHRw^ 

Reply.*  Tenancy  by  tlie  cnrte^'  is  not 
pmperly  d^^ed  out  m  vlM  Wile's  eataae^ 
for  It  may  subsist  bevond  it«  whereby  the 
e'xj^ratloii'  of  the  liiiii^ti<ah  the  wife^a 
estail!  ib orH btttit b tf*prtvllc7{e  mMtj\ 
In  Boothln  v.  Femae  tbe  wife- had  a  fee 
till  the  c»iitingency. 

Lord  Mok^ld,  T^ere  ti  no  case  e»* 
preasly  in  tioint,  let  it  be  spoken  to  again. 

BuLilet  J.  Is  the  remainder-man  ticr^ 
heir  atUwf  It  whs  admitted  at  the  bar 
that  he  was,  and  it  was  agsecd  to  add 
that  fact  to  the  ca^e. 

%tk  Ak^^ment* ', 

Le /?lano  for  Plaintiff.  There  has  been 
ah  addition  ifiade  to  the  case  on  a  inggea^ 
tion  of  the  Cotiit,  Which  stat^  that  the 
devisee  over,on  the  death  of  Mmfjf  fiamcs 
under  21,  ««ltho«  leaVin);  iMOe,  wha  hel^ 
at  law  of  the  testator,  i  am  to  couleod 
that  the  estate  in  tliis  case  takto  by  Mev^ 
the  Wife  wdv  a  defeasible  fee  shnple,  and 
that  to  introdeee  a  tenancy  by  the  CMw 
tesv»  there  must  be  a  fee  simple  or  lee 
taif  absolute  and  indefeasible.  In  Psync 
V.  5aaiatt,  cited  in  tbe  last  argnmeiit 
1  Leo.  1^7.  Gaaldf,  81  iladcr^ii,  184. 
tbe  db^ctioh  is  ea  preasly  made  in  ai 
the' reporters,  and  they  all  agree,  dmt  had 
the  condition  b^n  broken,  (wMdi  was  nee 
the  case  there,  becaose  the  %foman  died 


*  And  see  Hae  d.  Pratt,  v.  Ttmiaj,  1  B  Ic  A.  549.    Dot  d.  B^Umin  v.  IZamda^, 
^BU,h.  441.    Ray  v.  Ring,  5  B.  &  A.  561.     Maaily  v.  Kwg,  t  Bing.  447. 

wiihic 


IM    THB  FoWiU'VOVRfKYMAM  OF  GEORGE  Iff. 


est 


ihe  one  ki  print.    The  cmo  is  c€rtaM|f  ywj  like  1^  pf»> 

It  eecasioned  lome  muse  in  the  profeMioa  aC  the  tinwk 

decided ;  and  the  doctrine  theie  laid  down  is  Tory  ftitty  cea^ 

itad  upon  in«  the  notes  t»  UargP0ve  and  Bu$kr*n  Co.  Lkt 

fbL34L 


Bvrratc 


>MltHin  the  UoM  of  peHbnnance»  tnd-  so 
cluit  CAtete'  tail  «m  ragMlvigjr  tptntynthBrn 
could  not   have  baeii  a  tonant  b^  tha 
curtvav.     The  caae  of  Bbv^ty  v.  Yemon, 
9  llA0«iLl47.aitaMJtlicslliosaBMidoctriiic^ 
and  aeveral  caiet  are  put  to  the  determ^ 
ntt&loib      The  caies  decided  onr  dower, 
"MrUieU  to  this  purpose  arftha-MuniratoD 
the  curtesy,  though  they  differ  as  to  the 
nceeaaity  of  actuirf'  seisin,  and'  tir  the  case 
oJL  truait  ooiiflroi  ibitidoatrine.  t  fiat  Ab. 
«76.  tit.  Duwer  F.  and  1  Vent.  577.    To 
cre«te  tenancy  by  the  curtesy  it  ir  not 
lMic«ly  sttificteal  that  thMo«)iallh«v«  been 
iasu«  capable   of  inlieriiing.     Ii  b  not 
sutflcteBi  in  the  caw  of  joint'  teimntiu 
j^Ro.  Ab.  90*  LtilleKm,  iu  hia  defioition 
of  the  curtesy  says,  the  issue  must  be  ca- 
pable of  beiiiK  iOMed  "  of  such  estate  as' 
the  wife  ha^"    Xhoio  wurdsare  materiali. 
ai%d  exclude  such  an  estate  as  this  whrre 
tbena-is  »  oe«ditioiranneKed  to  tlw  wife's 
eatate  only.  Tenancy  by  tlie  curtesy  con* 
tinues  in  the  same  manner  as  be/ore  the 
Stat,  d^doiiu  »/«il.981i  SCai  S^.  Bro, 
Ah.  t^  ¥iU.  ^9.  Phm.  f  41.  Sstatet 
which  since  the  slat.  decfoNutiave  beajme 
estates  tail  were  beloreesiateaof  feesimplo 
conditionaL    By  the  binh  of  issue  they 
became  absolute,  and  that  is  the  reason 
that  as  to  the  curtesy  tliere  is  no  differ- 
ence between  testates  in  fee  and  estates) 
tail, lOr  hj the  dioimslanoe  csseatUlto^ 
tlie  curttsyi.  namely  the  birth  of  iss«e» 
tliere>reaMined  a*  to  tliis  purpose !Oo  die* 
tinction  between  them;  for  ii^eiihercase. 
it.  was^au  absolute  fee  on  which  the  cur^ 
te^.  saached.    Bat  estates  created;  with ' 
an  espreis  condition  iik*  tlie  pMsent^. 
net cr  became  ahsolule.    This  esute  was 
defessiblcaudwaaalwavsdelealedby  the. 
death  of  the  wile  uuiierithe  age  of  tl 
whhuBC  leoaing  issuoh 

iTiimif  csntns.  fiatscatofy  limitatieBs 
aad  devises  were  not  inuseatthodme  of- 
thestaii  ifedsNts  \;  timy .  w<ere  not  intended 
to  alter  any  oftbc  properties!  iaddent  to 
eUitasjuid  followio^iuiowa'  prinriplet.. 

Th«  estate  by  the  custesy  is  jwt  necesN 
sarily  aiMrt  of  the  wife's  estate,  for  it  mav 
eliitiafter  the  wife's  estate  has  eipireo, 
bat  it  1»  taken  out  of  the  whole  lee  sim- 
ple.  In  1  Re.  Ah.  676.  the  Court  was 


equalTy  dfvid^,  and^the  reason  given  By 
JUOirtimr  dowv  most  be  dvked  otrtef 
the  husband's  estate,  is'clearly  a  bad  one. 
There  is  no  case  in  point  on  either  ri&ie. 
In  Poane  t.  Sawmi^the  dedsiov  went  v$ 
esublish  the  curtesy.  This  is  a  limitaitan 
condittonal,  and  not  laierply  a  condition, 
lor  tbcdeibasaiioB  has  no  relation  to  \hn 
time  of  creating  the  estate,  as  in  the  case 
of  a  oundition  merely,  the  breach  of  whidt 
avoids  all  mesne  incumbranae^i  In  the 
report  in  Leonardt  oneof  the^cases  put  b 
tfair,  J,  B.  if  he  does  a  particular  tlim|  ir 
to tahe-iho eatato ftum  J^S*  J.  &marnfB^ 
it  b  there  said,  if  J-  fi.  do  the  particular 
tMng'rti]nirMi  yet  the  wife  of  J.  5.  shafts 
be  endowed.  Before  the  slat.  dtd*n^ 
wife  teiwnt  in  tail  has  issue  and  dies,  the 
estatcrereiiS'to  tMe'donor ;  yetthe  bos*^ 
band  will  be  teiwnt  by<  the  curteswi  and» 
the  estate  does  not  l>ecome  an  absolute 
ftia  by  the  birth  of  bmie:  CsAbo  puts^n^ 
case  of  \be  wile  having  issue  and  beii^t 
attainted  afterwards^yet  the  hosband  b 
toaaut  bydlecuftesy* 

Replyr  Curtesy  b  derived  out  of  tli6- 
wife's  esmte,  because  by  the  birth  of  issue 
her  estate,  bcioonies  abvolatei  and  it  does> 
not  properly  subsist  alter  the  ejitinction  of 
the  wife's  estate.  This  estate  was  condi- 
tional, and  never  toroed  into  a  fee  simple. 
The  case  pat  by  l«con  cannot  b^  law,  for 
if  it  were*  the-  wife  of  eveiy.  mortgagee 
would  be  entiiled  to  dower  in  the  moru* 
gage  estate. 

Lord  JII*N;^8eM«    Tenancy  bj  the  cer- 
tesy  existed  btrore  the  slat<  dtdtmut  aedt 
and  the  definition  of  it-  b>  that  the  wife' 
mast 'be  scssedoftasesMteof  iaherttineeii 
which  by^paasibility  her  issue*  by;  the  lns» 
band<nay  inhrrit>  jumI  thofomestbeissue- 
bonu    ttsiatcaat  that  timO' were  oltwo' 
sorts,  conditional  or<absoloie»aBd'€urtc8yi 
applied  to  botli  etiuallj^    I  »caanot  agfae 
with  the  Affgumeetf  thut^oothepcrfNin^- 
anceolrithe  omsdiiiois  by.  birth  ot  a«diildt 
theiesiateiMcame  absofaiei  itwasso.bj' 
a  oubtiltYi  in  oeium  of  perpetuityi  jasd  4ot> 
thespedal  purpose^oti alfenstiofctbet ip» 
neothob.   Iroihvorise'ievafied  to  the- 
donor  on  failure  of  the  issue  according 
to  theorigind  restriction.  At  common  bw 
the  only  modificadoa  of  estates  was  by  con- 
dition. 
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foK  241.  a.  The  reasoiimg  in  th/it  note  is  the  reasoning  of  tiie 
learned  editors  entirely,  and  as  such  I  cite  it.  It  is  there  stated, 
as  the  result  of  various  authorities,  that  vith  respect  to  limited 
feeSy  where  the  fee  in  its  original  creation  is  only  to  continDe  to 
a  certain  period,  the  wife  is  to  hold  her  dower  and  the  hosiiand 
his  curtesy  after  the  expiration  of  the  period  to  which  the  fee 
charged  with  the  dower  or  curtesy  is  to  continue;   but  that 
where  the  fee  is  originally  devised  in  words  importing  a  fee 
simple,  or  fee  tail  absolute  or  unconditional,  but  by  subsequent 
words  is  made  determinable  upon  some  particular  event,  thete, 
if  that  particular  event  happens,  the  wife's  dower  and  the  hos* 
band's  curtesy  cease  with  the  estate  to  which  it  is  annexed .     It  is 
not  necessary  for  me  to  enter  into  an  examination  of  the  several 
cases  referred  to  in  this  note.    The  observations  there  made 
are  certainly  worthy  of  attention ;  but  we  do  not  feel  ounelves 
here  bound  to  enter  into  the  questions  respecting  curtesy  and 
dower,  or  to  give  any  opinion  upon  the  case  decided  in  the 
Kwg*$  Bench,  from  which  we  are  all  of  opinion  that  the  present 
case  is  very  distinguishable.    Here  the  lessor  of  the  Plaintiff 
claims  as  heir  to  the  son  of  the  testator ;  but  of  what  estate  does 
he  claim  to  be  heir?    Does  he  claim  to  be  heir  of  a  fee  simple 
absolute  ?    His  title  accrued  at  the  time  of  the  death  of  his  an- 
cestor, that  is  the  son  of  the  testator.    No  fee  simple  absolate 
descended  upon  him  as  such  heir,  but  merely  a  reversion  expect- 
ant on  an  estate  for  life.    Now  where  was  the  seisin  of  the  son  ? 
It  is  said  that  he  had  once  a  fee  in  him,  and  if  so,  why  did  it 


dition.  The  lUlote  of  uses  introduced 
m  greater  latitude  of  qualificatioii,  but 
there  arote  a  great  dread  of  letting  in  per- 
petuities by  meant  of  the  eztontive  ope* 
ration  of  that  statute,  and  in. the  time  of 
JSilt.  and  Jama,  manj  cases  were  decided 
with  a  view  to  prevent  that  effect;  with 
this  view  it  was  allowed  to  bar  contin- 
gent remainders  before  the  penon  who 
was  to  take  came  into  esse  ;  others  were 
held  to  be  too  remote  in  their  creation. 
The  cases  proceeded  in  that  view  too  far» 
and  estates  were  too  much  loosened,  and 
it  became  necessary  to  restrain  them  agam; 
and  in  the  time  ot  the  troubles,  eminent 
lawvers  who  were  then  chamber  counsel, 
devised  methods  which  on  their  return  to 
WtHmintter  HaU^  they  put  in  practice, 
such  as  interposing  trustees  to  preserve 


contingent  remaindets.  It  is  not  of  lony 
date  that  the  rulers  now  in  uae  bnve  bees 
establislied.  I  remember  the  introduc- 
tiou  of  the  rule  whkk  prescribes  the  iSmm 
in  which  executory  devises  must  tmke 
effrct  to  be  a  lite  or  lives  in  being,  and  tl 
years  afterwards.  It  is  oonteaded  that 
this  is  a  condiUonal  limitation.  It  is  sot 
so,  but  a  contingent  limitation,  all  tbe 
cases  cited  go  upon  the  distinction  of 
their  being  conditions  and  not  limitatii 
During  the  life  of  the  wife  she  i 
seised  of  a  fee  Mple  to  which  iieri 
might  by  possibility  inherit.  I  am  of 
opinion,  ihat  the  Defendant  is  enlided 
to.  be  tenant  liy  the  curtesy. 

Tbe  rest  of  the  Onirt  astentiag,  Judf- 
ment  for  the  Defendant. 

not 
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mo^  descend  to  his  beir  ?•   Bat  it  miist  be  admitted  that  the  son       1804. 
£Ud  not  die  actually  seised  of  a  fee  simple  absolate,  but  only  of     — .— . 
a  reversion  expectant  on  an  estate  for  life.    As  to  the  case  of        ^* 
dower,  I  admit  that  the  whole  estate  descends  upon  the  son      Hvttoit. 
till  assignment  of  dower ;  but  when  dower  is  assig^ed^  the  fee 
at  the  death  of  the  wife  shall  descend  to  the  heir  of  the  father^ 
and  not  to  the  heir  of  the  son,  for  the  moment  that  dower  is 
asngned  it  is  the  same  as  if  the  wife  had  taken  a  life  estate  at 
the  death  of  her  husband,  and  the  son  becomes  only  entitled  to  a 
reversion  in  that  third  part,  which  will  not  descend  to  the  sister 
of  the  whole  blood  in  preference  to  his  brother  of  the  half  blood, 
for  though  he  once  had  possession  of  the  whole  fee  simple,  his 
actual  seisin  was  defeated  by  the  assignment  of  dower.    This 
appears  from  Co.  Uu.  15.  a. ;  and  in  Co,  Litt.  31.  a.,  it  is  said,- 
that  if  there  be  grand-father,  father,  and  son,  and  the  grand- 
father be  seised  of  three  acres  in  fee,  and  taketh  wife  and  dieth, 

and  the  land  descendeth  to  the  father  and  the  father  dieth,  and 

• 

the  wife  of  the  grand-father  is  endowed  of  one  acre  and  dieth, 
the  wife  of  the  father  shall  be  endowed  only  of  the  two  acres 
residue;  for  the  dower  of  the  grand-mother  is  paramount  to  the 
title  of  the  wife  of  the  father,  and  the  seisin  of  the  father  which 
descended  to  him  (be  it  in  law  or  actual)  is  defeated,  and  the 
father  had  but  a  reversion  expectant  on  a  freehold.    The  result 
of  this  case  I  take  to  be,  that  the  father  was  seised  in  fee  subject 
to  the  dower  of  the  grand-mother,  and  was  in  the  same  situa- 
tion as  the  son  of  the  testator  in  this  case  until  the  contingency 
happened ;  and  it  appears  to  me  decisive  of  the  present  case. 
The  case  of  Goodnight  v.  Searle,  2  Wib.  20.  also  appears  to  me 
to  be  in  point.    In  that  case  George  Pnynter  devised  to  his  son 
in  fee,  but  if  he  happened  to  die  before  21 »  leaving  no  issue, 
to  the  testators  mother  Catherine  Paynter  in  fee.    The.testator 
died  in  1750,  leaving  ^George  ins  only   son;  Catherine  died     [  606  ] 
5th  Jan.  in  1754.     George,  the  son  of  the  testator,  who  was 
also  grandson   and  heir  of  Catherine,   died   6th  Jan.  1754, 
before  21,  and  without  issue.    The  lessor  of  the  Plaintiff  was 
cousin  and  heir  to  George  the  son ;  the  wife  of  the  Defendant 
was  sister   and  heir  of   Catherine,  and  cousin  and   heir  of 
George  on  the  part  of  Catherine.    The  question  was.  Of  what 
estate  George  the  son  died  seised:  whether  of  the  base  fee 
which  descended  to  him  from  his  father,  or  of  the  possibility 
which  descended   to   him   frym   his  grand-mother?     If  of 
the  former,  his  heir  ex  parte  patema  would   be  entitled ;  if 

of 
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18M.  of  the  latter,  Us  Mr  on  Ae  part  of  bis  grafeAHttOthlv.  It  irM 
contmded,  that  opon  tto  death  of  the  tastat^yr  the  fte  desMiided 
«poB  the  aoa,  BOtwithstatidiog  the  cooditiottal  devise  te  Um ; 
that  upon  the  death  of  OtikerMt  her  iatetest  also  deseMdefl 
upon  him,  and  merged  in  iiii  greater  estate  whieh  he  had  hf 
deacent  from  his  father,  and  that  therefore  Ida  heir  expttrit 
patima  was  enUtlOd.  AAer  the  drat  afgament.  Lord  Ch. 
J.  WUUi,  Mr.  Jnatiee  CUve,  and  Mr.  Jastioe  Krth  intiflieMI 
their  opinioiis  that  the  fee  sample  did  not  descend  to  the  son 
epoa  the  death  of  the  testator,  hot  was  only  devised  to  faini 
npon  condition;  and  that  as  the  condition  npon  which  he 
was  to  take  never  happened,  the  heir  of  Cntktrint^  to  whmn 
it  was  devised  over  in  fee,  was  entitled,  according  to  the  rule 
adopted  in  Goodrighi  d.  Gurnall  V.  ff  ooc/,  WUles,  311.,  that  the 
heir  of  an  exeentory  devisee  in  fee  shall  take  though  the  devisee 
die  before  the  contingency  happen.  Mr.  Justice  Rathunt^  how^^ 
ever,  entertaining  some  doabts,  the  case  was  argned  again,  nod 
aAer  the  second  argument  it  appears  that  the  Court  were  adi 
agreed,  and  the  Chief  Jnstice  was  ready  to  deliver  th^  ofn- 
nion  in  favovr  of  the  Defendant,  tbongh  he  deferred  it  in  order 
to  give  an  opportnnity  to  compromise  the  matter.  If,  there- 
fore, we  are  to  consider  the  expression  of  the  Jndges  after  the 
first  argument  as  the  opinion  of  the  Court,  the  case  is  an  eXr 
press  aathority  in  point ;  for  there,  although  the  estate  in  fee 
descended  upon  the  son  until  the  contingency,  h  was  hotden 
not  to  be  that  sort  of  tte  irMch  would  descend  to  hhi  hen*  «r 
ftartt  patema.  TIm  cemmedt  of  Mr.  Ftame,  ia  his  t^fiss 
on  ContingentBemaninden  andExeeutory  Devises,  vol.  2.  p.  419., 
appears  to  me  to  be  very  welt  warrftuted,  and  we  cannet  hett^ 
eiipress  our  reasOD  why  in  the  present  case  the  estate  de- 
scended te  the  rister  of  the  half  blood,  and  ifot  to  the  uncle  of  the 
[  609  ]  whole  Mood,  than  by  adopting  his  expression.  *'  Thls;^fae'says, 
**  m  agreeable  to  that  rule  of  descent  which  recfoirei  thact  a  per« 
sen  who  elaime  a  fee  simple  by  ^hfscent  from  one  who  war  the  first 
purehaser  cf  the  reversion  or  remarnder  expectant  on  afSreehoU 
eoMe,  must  make  hinnelf  heir  te  such  purchaser  at  the  tfme  wheft 
that  reversion  or  tenminder  Ms  into  possession.  So  here  the 
interest  of  CatkerHre  Faynier  was  future,  she  had  no  seiido  of  the 
ffeehehi ;  and  therefore  the  person  claiming  by  diescent  from  her, 
nmst,  by  anafogy  to  the  ahove  nrie,  be  heir  at  hw  to  her  when 
the  estate  feK  into  possession*.  And  aes  to  the  question  sthrted  in 
that  ease.  Whether  IMa  dMOuMy  itrterest  did  not,  by  Ae  de- 
scent 


locA^  9f  it  frm  G^theme  Pflf  fi/p  fit  liev  49mM  «p»  (?^W»       KM* 

«rVM»  Vpfl  theij  lier  ^w  ?it  law,  ft^«(9im  KV^S^  in  *»  fr^  Fto* 
be    t^J^  1^1  de»(;qnf  frpw  )>i4  fiitjier<tb§  JPPfirfv),  it  vwWh*         ^ 
vhei»  W(9  poiwider  that  tjie  ejw^tory  fee  ^fyifod  tP  Uw  m(rtbfr      ilvmii. 
C011I4  \^Y^  ffo  exist0P9p  befpre  tl)e  deca^sp  pf  tJM  #m  wd^r  AfP 
YH}]LOi»t  iflSji^ ;  fpr  opoo  tbat  ^vaiM:  pply  cral4  it  INni^^   ]^9^  b9V 
^w^as  it  possible  for  it  to  merge  before  it  had  any  existence  ?    If 
it  fiQVl\A  ^  extinguished  by  merger  it  most  be  by  its  union  with 
a  greater  estate,  ont  of  which  it  was  to  arise,  and  of  which  it 
B^iffbt  ^  ^m«i4®?9d  m  pAftt  on  ftt  least  as  aa  eslraction.    But 
how  fire  two  e8tet^8  ^  unite,  or  one  to  beoome  Umded,  or  eya^ 
fouiided  with,. or  ftho^bfyl  in  tho  other,  when  both  ave  of  eqadl 
'   nieaf ofQ,  viz.  both  fee  simples ;  and  of'  which  the  one  cannot 
commence  ojt  partake  pf  existence  at  all,  but  in  an  event  whicli 
destroys  and  annihilates  the  other?''    The  rule  is  also  well 
stated  in  ^Vatkins^s.Law  of  Descenfs,  chap.  3.  s.  2.    He  first  pb- 
sepves  that,  '^  when  a  reverrion,  or  remainder  expectant  upon 
an  estate  of  freehold  continues  in  a  course  of  descent.  It  continu- 
ally devolves  on  the  death  of  each  particular  heir  to  the  person 
who  can  then  make  himself  heir  to  the  donor  or  purchaser,  with* 
oat  any  regard  to  the  very  heir  of  the  precedent  person  who  sue- 
ceeded  to  it  by  descent ;  till  when  the  particular  estate  is  deter- 
I      mined  it  ultimately  vests  in  possession  in  him  who  at  such  deter- 
mination is  the  right  heir  of  such  donor,  purchaser,  or  original 
remainder-man.     For  as  there  was  no  intermediate  person  ac- 
tually seised  of  such  reversion  or  remainder,  no  one  could  be  the 
mean  of  turning  its  descent  and  becoming  a  new  stock  or  ter^ 
minus ;  but  such  stock  must  yet  be  in  the  donor,  purchaser,  or 
remainder-man,  and  must  so  continue,  if  no  alienation  be  madoi 
till  such  estate  shall  become  vested  in  possession."    He  after- 
wards adds,  "  So  also  with  respect  to  contingencies  and  execu-      [  658  J 
tory  devises.    Thus  on  a  devise  to  G.  in  fee;  but  if  he  happened 
to  die  under  the  age  of  31  years,  leaving  no  issue,  then  to  P.  in 
fee ;  after  the  decease  of  the  testator  P.  died  in  the  lifetime  of 
G.,  who  afterwards  died  under  the  age  of  21,  and  without  issue ; 
it  was  held,  that  the  lands  vested  in  P.'s  heir  at  law,  upon  the 
happening  of  the  contingency,  (viz.  on  the  death  of  G.  under 
age,  and  without  issue,)  but  that  the  interest,  while  it  was  con- 
tingent, did  not  so  attach  in  G.  who  was  heir  at  law  to  P«  on 
her  decease  as  to  carry  it  on  his  death  to  his  heir  at  law,  who 
was  not  heir  at  law  to  P.,  but  that  it  vested  in  that  person  who 
was  heir  to  kiw  to  P.  (the  first  purchaser)  at  the  time  of  the  first 

con- 
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1804.       MDtbigeiiey  hafipeDiiig.^    On  thewbole»  we  think  that  it  «p- 

*-^—      peart  eleariy,  ttotwithstaiiding  the  case  oSBuekworth  v.  TkhMl^ 

^*         that  Stephen  Andrew  did  not  die  aeiaed  of  inch  an  estate  in  fee  at 

HvTfoir.      wonld  descend  npon  his  heir  of  the  whole  blood,  bnt  onlj  of  an 

estate  expectant  upon  the  life  estate  of  his  sister.  This  being:  the 

case,  it  is  not  necessary  for  ns  to  give  an  opinion  npon  theseoood 

point. 

Judgment  for  the  Defendsmt* 

Lord  Alvamlby  Cb.  J.  afterwards  noticed  a  mistake  in  the 
report  of  Jenkins  d.  Harris  ▼•  Pritchardp  2  If  Us.  45.,  whidi  caae 
IS  there  said  to  have  been  determined  in  farour  of  the  Defend- 
ants, whereas  all  the  reasoning  shews  that  it  most  have  been 
determined  in  farour  of  the  lessors  of  the  Plaintiffs. 


[Mr.  Justice  Chambre  was  absent  during  the  uiiole  of  this 
firom  indisposition,] 
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PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


A 

ABATEMENT, 

See  PtB A  DIM  G,  2,  3, 1 1 . 
Trial,  1. 

ACTION  OK  TH«  CASE, 
"See  Dbceit,  1. 

ADDITIONS, 
See  ArpiSAYiT  to  hold  to  Bail,  2. 
Pleading,  II. 

ADMINISTRATOR, 
See  Exbcvtoes    and  AdvixistrA'* 

TORS. 

AFFIDAVIT  to  hold  to  BAIL, 
SeeBAVK  Act,  1,  2, 3. 

1.  In  juBtifyiDg  bail  by  affidavit  where 
the  same  penons  are  bail  in  more  ao 
tioDs  than  one,  each  affidavit  ought  to 
&tate  that  the  bail  are  «orth  double 
the  amount  of  the  debto  in  all  the  ac- 
tions  wherein  they  offer  to  become  bail. 
Reld  V.  tTamewngki,  H.  42  Geo.  3. 

Page  39 

2.  In  an  affidavit  to  hold  to  bail  the  addi- 
tion of  **  maaafitctiirer^  to  the  depo- 
nent's  name  is  sufficient*     Smith  v. 

.    Yomger^  M.  44  Geo.  3.  550 

AGREEMENT, 

iSfelvsURAVCB,  12. 
PSWALTT. 

Pleadivg,  5. 

VOL.  III. 


1.  A.  agreed  to  underlet  bis  house  to  B. 
the  latter  paying  for  the  furniture  at 
an  appraisement:  held  that  B.  was  ex- 
cused from  the  performance  of  tho 
agreement,  because  A.  at  the  time  ho 
quitted  the  house,  was  in  arrear  for 
rent  to  his  landlord.  Partridge  v. 
Sowerby,  T.  ^1  Geo.S.         P^ge  172 

2.  In  asiwupeii,  the  Plaintiff  on  an  agree- 
ment by  the  Defendant  not  to  avail 
himself  or  take  any  undue  advantage 
of  a  communication  made  to  him  by 
the  Plaintiff  of  an  invention  forwhicii 
the  Plaintiff  intended  to  take  out  a  pa- 
tent, and  a^ugped  as  a  breach,  that  thii 
Defendant  jfraudulently  obtained  a  pa- 
tent  for  the  invention  in  huown  name. 
Evidence  that  the  Defendant  fraudu- 
lently obtained  a  patent  in  his  own 
name,  which  the  Plaintiff  afterwards 
agreed  should  remain  in  the  Defend- 
ant's name  upon  certain  terms  which 
terms  the  Defendant  before  the  com- 
mencement of  the  action  had  re- 
nounced, insisting  upon  the  invention 
as  his  own,  was  held  to  maintain  this 
breach.  Smith  v.  Dicken^mf  H.MG.Z. 

ALIEN, 
5r«  Bankrupt,  3. 
Contract,  1. 

AMENDMENT, 
See  Common  Recovery,  l.  ' 
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1.  The  Court  of  C.  B\  refused  to  amend 
a  scire  facias  against  bail.  Fulwood  v. 
AnnU^  H.  43  Geo,  3.  Page  321 

2.  In  an  action  on  the  statute  of  usury 
lor  taking  more  than  legal  interest  on 
a  loan  of  money  "  A'om  the  I^th  of 
April  to  the  Uih  oi  July  ISOS,*"  the 
Court  will  amend  the  verdict  by  the 
Judge's  notes,  if  the  Jury  by  mistaking 
the  date  of  an  instrument  create  a 
vaiiance  »n  their  special  iindiiigi  for 
which  the  evidence  aflfords  no  founda- 
tion. Manners  qui  tarn  v.  Postan,  H. 
43  Geo.  3.  543 

3.  If  one  of  the  deeds  to  lead  the  uses  of 
a  fine,  viz.  the  lease,  contain  the  word 
'<  tithes/'  but  the  other  deed,  viz.  the 
release,  omit  that  word,  the  Court  will 
not  amend  the  writ  of  entry  by  inseit- 

'  ing  the  word  *'  tithes,*  though  tlie  re- 
lease has  the  words,  *'  and  also  all 
houses,  ways*  &c.  hereditaments  and 
appurtenances  whatsoever,  to  the  said 
messuages,  lands,  &c.  belonging,  or  in 
any'  way  appertaining.*  PhiiUpe  v. 
Joneif  E.  43  Geo.  3.  369 

4.  TheCourt  will  not  give  leave  to  amend 
the  count  in  a  writ  of  right,  unless  a 
favonrablc  case  be  made  out  by  affida- 
vit. Dwnsday  v.  Sir  R.  Hugkes  and 
John  Bedford,  T.^SGeo.^.         453 

ANNUITY. 

1.  If  tho  mcfnorial  of  an  annuity  deed 
between  A.  B.  and  C.  after  describing 
the  parties  to  the  deed  and  the  con- 
tents, sUte  that  it  was  executed  hvA, 
and  C.  in  tbe  presence  of  £.  and  /.,  it 
will  be  no  objection  that  B.  also  exe- 
cuted it  In  the  presence  of  the  same 
parties.  For  it  is  sufficient  if  the  me- 
morial Btate  all  the  subscribing  wit- 
Msses  wirlw>«t  sped  f}ang  what  signa* 
tttiettbeyTOspectively  attested.  Orion 
v.KnigkS,  £.  4a  Geo.  9.  153 

8,  If  the  memorial  only  state  the  time  at 
which  execution  may  be  sued  out  by 
words  of  reference  to  the  deed,  it  u 
fatal.  ih. 

APPEARANCE, 
See  Partwers,  I. 

PnACTICE,   5. 


ASSESSMENT, 
See  Copyhold,  2. 

ASSIGNMENT, 
See  B^VKRV^T,  8. 

1K80X.TBVT,    1. 

ASSIGNEES  OP  BANKRUPT, 

5efBAK ERUPT,   ?• 
PliCAJ^IVG,   8. 

ASSUMPSIT, 

i^re  AORBEMXVT. 

Goods  sold  and  dblitbked,  1. 
Monet  bad  and  received. 
Pleadiko,  5.  8. 
Salvage,  1. 
Slave,  K 

A  master  is  not  liable  upon  an  implied 
asntmpnt  to  pay  for  medical  atteiul* 
ance  on  a  servant  who  hte  met  with  an 
accident  in  his  service.  IFowal  ▼• 
Adney,  M.  43  Geo.  3.  Page  247 

ATTACHMENT, 

5<e  Costs,  4w 
Practice,  Y. 

ATTORNEY. 

A  common  informer  may  recover  pcaal 
ties  against  an  attorney  for  not  cater- 
ing his  certificate  according  to  tbe  pro- 
visions of  527  Gn.  3.  «&  9^.  a.  S6.» 
though  no  power  is  expreasly  ^vra  to 
him  by  that  statute;  for  the  95 Geo.  J* 
c.  M.  which  gives  that  power,  and  the 
37  G.3.  C.90*  Ere  w  pari  wmtmO, 
Oaxii  y.  Edmmimm^  in  eivor,  JL  43 
G€o.0.  382 

AVERAGE, 

iSeelEBURAVCE,  8. 

AUTHORinr, 
Sae  EirEcuToas  akp  ADimriSTliATOaa. 

AWAI(D, 
See  PRACEICE,  14, 15, 1& 


PRINCIPAL  MATCERS. 


B 

BAIL, 

S«e  Amendmeht,  1. 

Costs,  4. 
Lunatic,  1. 
Practice,  €• 

1 .  If  proceedings  be  commenced  upon  a 

recognizance  of  bail  immediately  upon 
the  return  of  ihe  cv.  «tf.,  the  Court  will 
not  slay  them  but  upon  payment  of  the 
<ost8,  though  the  principal  be  surren- 
dered within  the  four  days  allowed  by 
the  practice  of  the  Court.  Abbot  ▼• 
Rawiey^  H.  AA  Geo.  8.  Page  13 

12.  If  bail  above  be  put  in  and  justified 
within  four  days  from  the  ruling  the 
sberiiT  to  bring  tn  the  body,  the  Court 
will  set  aside  all  proceedings  upon  the 
'bail-bond  commenced  previous  to'the 
-time  of  justification.  Wright  ▼.  WaUcer^ 
Jtf.44G<».a.  ^64 

BAIL  BOND, 

iSeeBAiL,  2. 

t'ftACTICE^  11, 12)  id. 

BANK  ACt. 

1.  An  aOiflavit  to  bold  to  bail  made  by 
the  administrators  of  aperson  who  died 
before  the  passiog  of  the  Bank  Act, 
aeed  not  negative  a  tender  in  Bank 
notes  to  their  intestate*  Per^  v. 
PcNve//,  H.  42  Geo.  dv  6 

2.  Stmb,  That  persons  suing  as  ad  minis* 
trators  need  not  in  any  case  negative 
such  tender  to  their  intestate.  tft. 

5.  In  an  action  by  the  assignees  of  ,a 
bankrupt,  it  is  not  sufficient  for  the 
bankrupt  to  negative  a  tender  in  bank 
notes  in  the  affidavit  to  bold  to  bail. 
&RtM  ▼•  Borc/oy,  Af.  43  Geo.  S.    219 

BANKER'S  CHECaC, 
i9ff  Stahtv,  1. 

BANKRUPT, 
tSeelUBOLvsvT,  1. 

JiroGMEVT,   1. 

I.  The  Court  will  not  dit^atgf  a  de- 
fendant out  of  custody  on  a  common 
appearance,  oh  the  ground  ^a^m** 


Miisiion  of  bankruptcy  having  been 
sued  out  against  him  by  the  Plaintiil' 
a3  petitioning  creditor,  upon  the  same 
debt  as  that  on  which  the  arrest  is 
founded.  Percy  v.  Powell^  H.  42  Geo. 
3.  Page  6 

2.  Property  in  which  a  bankrupt  has 
only  a  trust  estate,  docs  not  pass  to  his 
assignees  under  the  assignment.  There- 
fore tbe  cr«la(y  que  trust  cannot  bring 
any  action  respecting  such  property  ia 
their  names,  but  ought  to  bring  it  in 
tb«  name  of  tbe  bankrupt.  CmjKtkter 
V.  Mnr^eU,  H.  42  Geo.  3.  40 

3.  A  comffifision  of  bankrupt  founded  on 
the  petition  of  ^.  a  Britiik  subject  re- 
sident in  Ettglandy  for  a  debt  due  to 
himself  and  his  partners  B.  and  C, 
«ko  Bit/icA  subjects,  but  nsidcnt  and 
tratrying  on  .trade  tn  an  enemy's  coun- 
try, cannot  beaupported.  M*ComneU 
y.HeUer,  £.  42. Geoj 3.  113 

4i  A  trader,  subsequent  to  an  act  of 
bankruptoy*  'being  arrested  and  de- 
tained in  prison  at  the  suit  of  several 
creditors,  sent  for  all  his  creditors  but 

*  one,  and  paid  their  debts  in  Cull;  but 
no  otiier  ciroumstanco  occurred  from 
which  it  could  be  presumed  that  they 
knew  of  his  bankruptcy  orinsolvency. 
Held  that  such  payments  were  not 
protected  by  th«  19  Ge».  .2.  c.  32. 
Sauthey  v.  Aitf /er,  M.  <43.  Geo.  3. 

237 
5«  M,  and  B.  being  partners  in  trader  A. 
committed  an  act  of  bankruptcy,  a 
few  days  after  which  B.  also  commit- 
•  ted '  an  act  of  bankruptcy,  and  between 
the  two  acts  of  bankruptcy  a  clefk  of 
the  house  paid  to  C.  a  creditor  of  the 
house,  at  his  request,  558/.  and  after 
both  acts  of  bankruptcy  61.  more.  The 
assignees,  under  a  joint  commission 
against^,  and  B.,  brought  an  action 
•gaifRSt  C.  to  recover  tlieae  sums  of 
money,  and  declared  fint,  for  money 
had  and  received  to  the  use  of  ^.  and 
iB.  before  they  beoane  bankrupts; 
t«fecondVyi>fo>p'mbn6y  had  andreeeived 
4b  ^^twHtnUe  as  assignees  of  ^.  and 
A.  aftcMhe  bankruptcy  of  w#.  and 
B«;'and  third,  upon  an  account  staged 
4!rith  them  as  such  assignees.  Held  th^t 
u  u  2  under 
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under  this  declaimtion  the  aasignecs 
were  only  entitled  to  recover  the  5/. 
paid  after  the  bankruptcy  of  both  part- 
ners. Smith  V.  Goddard,  T.  43  Geo.  5. 

Page  465 
6,  Semh.  That  if  they  had  declared  for 
money  had  and  received  to  their  use, 
at  aswgnees  of  ^.,  they  might  have  re- 
covered one  moiety  of  the  558/*  paid 
between  the  two  acts  of  bankruptcy. 

7«  If  the  assignees  of  an  uncertificated 
bankrupt  in  their  own  names  execute 
a  deed  with  other  creditors,  whereby 
they,  and  all  the  creditors  who  may 
sign  the  said  deed,  release  the  bank* 
rupt  from  all  actions,  suits,  claims, 
and  demands  against  him  or  his  estate, 
and  such  deed  be  not  signed  by  all  the 
creditors  of  the  bankrupt,  the  assignees 
are  not  barred  from  claiming  as  as- 
signees the  benefit  of  a  patent-right 
afterwards  obtained  by  the  bankrupt, 
Het$e  V.  Sttveruanf  m*  44  Geo,  S. 

565 

4.  A  patent-right  for  the  exclusive  exer- 
cise of  an  invention  obtained  from  the 
Crown  by  an  uncertificated,  bankrupt, 
is  affected  by  the  previous  assignment 
of  the  commissioners,  and  vests  in  the 
assignees.  t^. 

9«  An  act  of  parliament  empowering  such 
bankrupt  patentee,  his  executors,  ad- 
ministrators, and  assigns,  to  assign  the 
right  to  a  greater  number  of  persons 
tl»n  dlowed  by  the  letters  patent,  and 
declared  to  be  a  public  act,  docs  not 
enable  either  the  bankrupt  or  his  as* 
signs  to  make  a  better  title  than  they 
could  before  the  act.  ih* 

BARON  AMD  FEME, 

;] .  The  Court  refused  to  set  aside,  upon 
summary  application,  a  judgment  en- 
tered upon  a  warrant  of  attorney  by  a 
feme  oovcrt.  Maciean  v.  Daugl^^  E. 
42  Geo.  3.  128 

2.  If  a  feme  covert  be  taken  in  execution 

under  a  warrant  of  Attorney  given  by 

^?^  «•  »  feme  sole,  the  Court  will  not 

diStbarge  her  on  a  summary  applicm* 

17-    'f?^*^  V,  WcthcriU^yi  da^u, 
Al.  43  Gfo.  3.  2«0 


BENEFICE, 

See  IVSOLTKITT,  1. 

BILLS  OF  EXCHANGE  av^  PRQ 
MISSORY  NOTES, 

5eePLBiiDiKC,  7. 
Stamps,  I. 
Vakiavcx,  1. 

1.  If  a  bill  of  exchange  be  made  payahie 
two  months  after  date,  and  no  date  be 
expressed,  the  Court  will  iatend  it  u. 
be  payable  two  months  after  the  daj 
on  which  it  was  made.  Bagm  t. 
Fnmek^  T.  42  Geo,  3.  Fm^  173 

2.  A>  deposited  a  sum  of  money  at  tk 
banking  house  of  B.  in  Pars^  fot  which 
B.  gave  him  his jiote  **  payable  ia  Ftnr 
or  at  the  choice  of  the  bearer  ^  ik 
Union  Bank  in  Dover,  or  at  ay  Bsasi 
residence  in  Ixmdom  according  to  tbe 
co.urse  of  exchange  u{M>n  JHmris  i"  tSua 
this  note  was  given,  the  direct  coone 
of  exchange  between  Londcm  mndPera 
ceased  altogether,   having  been,  pre- 
vious to  its  total  cessation,  extremely- 
low  ;   the  note  was  at  a  subsequeot 
period  presented  for  acceptance  sad 
payment  at  the  residence  of  B.  lo  I«- 
d!(Mi,  at  which  time  there  was  a  circsi- 
tous  course  of  exchange  upon  Ponb  by 
way  of  Hamburgk.    Held  that  J.  wu 
entitled  to    recover    upon  the  noie 
according  to  such  circuitous  coaise 
of  exchange  upon  Partt  at  the  n'oie 
when  the  note  was  presented.    PeUerd 
V.  Sir  Robert  HerrieSf  H,  43  Gfl».S. 

3S5 
8.  If  the  holder  of  a  bill  of  exchange,  of 
which  payment  has  been  refused,  in- 
form the  drawer  of  his  intcntiou  to  tike 
security  from  the  acceptor,  and  the 
drawer  answer,  that  he  may  do  m!^  he 
likes,  for  that  he  (the  drawer)  n  dis- 
charged for  want  of  notice,  and  it  ap- 
pear that  due  notcte  has  been  glfes; 
the  holder  may  sue  the  drawer,  not* 
withstanding  that  be  has  taken lecuriry 
from  the  acceptor ;  for  the  dreirer  un- 
der such  circumstfncfs  must  be  con- 
sidered as  having  assented  to  the  lecs- 
rity  being  taken.    Ci^rk  t,  Jk6S^  £. 
49  Geo.  9,  *  3(3 

i.  A 
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k»  A  bill  indorsed  in  blank,  and  depo- 
sited by  the  holder  with  bis  bankers, 
became  due  oq  Saiurday^  and  was  pre* 
senCed  for  payment  abont  two  o'clock 
on  that  day.  Payment  being  refused^ 
the  bill  was  noted  and  again  presented 
between  9  <tnd  10  in  the  evening  by 
a  notary.  On  Mimday  the  bankers 
informed  the  holder  that  the  bill  was 
dishonoured,  who  on  Monday  about 
noon  gave  notice  to  the  indorser.  The 
holder  lived  at  Knighiibridgef  and  the 
indorser  in  TMenhMm-Couri  Road. 
Held  that  thb  notice  was  sufficient  to 
entitle  the  holder  to  recover  against 
the  indorser.  Hayna  v.  Birki^  H, 
44  Geo.  3.  Page  599 

BOND, 

^€e  Pleading,  13. 

Resign ATioK  Bond,  1. 

BRIDGES, 

3m  Certiorari. 

QMctrty  Whether  the  same  persons  who 
are  bound  to  repair  a  bridge  are  also 
bound  to  widen  it,  if  the  exigencies  of 
the  public  should  require?  Theln* 
habitants  of  the  County  of  Cumberland 
v.TheKing,  in  Error,  £.  43  Geo. 3. 

BY-LAWS. 

A  penalty  of  20«.  having  been  imposed 
by  one  of  the  by-laws  of  the  Butchen' 
Company  on  «il  persons  selling  meat 
on  a  Sunday  within  their  jurisdiction, 
it  was  declared  by  a  subsequent  clause, 
that  if  any  offender  should  deny,  re- 
fuse, or  neglect  to  pay  the  penalty,  he 
should  be  liable  to  an  action  of  debt* 
Held,  that  it  was  not  necessary  to 
prove  a  previous  demand  in  order  to 
maintain  such  action,  although  averred 
in  the  declaration.  The  Butchers*  Com^ 
pai^  V.  BuUockf  E.  43  Geo.  3.       434 

c 

carriI:r, 

See  Stoppage  in  Transitu,  I,  2. 
Vendor  and  Vendee,  1. 


CERTIFICATE, 
See  Attorney. 

CERTIORARI. 

The  lAnn€f  e.  18.  $.5.  has  not  takeii 
away  from  the  Crown  the  power  of 
removing  by  certiorari  an  indictment 
for  not  repairing  a  county  bridge. 
The  JnhabUtmU  of  the  County  of  Cum- 
berland V.  The  Kingf  in  Error.  £. 
43  Geo.  3.  Page  354 

CHARTER-PARTY, 
5tfeCaNTRACT,  1,  2. 

COLLEGES^ 
Set  Land  Tax. 

COiMMON  INFORMER, 
See  Attornbt. 

COMMON  RECOVERY. 

If  the  different  vouchees  in  a  recovery 
execute  and  acknowledge  several  war- 
rants of  attorney,  though  upon  t\\t 
same  piece  of  parchment,  the  Court 
will  not  suffer  the  recovery  to  pass. 
Jennings  v.  Street^  E.  43  Geo.  3.  36l 

CONSIGNOR  AND  CONSIGNEE, 

SeeLisN,  1,  2. 

Stoppage  in  Transitu. 
Vendor  and  Vendee,  K 

CONTRACT, 

SerAoREEMENT. 

Monet  had  and  received,  2. 
Paying  Monet  INTO  Court,  I. 
Seaman'b  Wages,  4. 

1.  If  a  British  merchant  charter  a  Svedish 
ship  on  a  voyage  to  St.  MichaePs  for 
a  cargo  of  fruit,  and  the  charter-party 
contain  the  usual  exception  against  the 
restraint  of  princes,  and  the  ship  be 
prevented  from  reaching  St.  MichaeVh 
within  the  fruit  season  by  an  embargo 
laid  on  Saedtsh  vessels  by  the  British 
government,  the  Swedish  owner  can- 
not, by  proceeding  on  the  voyage  af- 
ter the  embargo  is  taken  off,  entitle 

himai'lt' 


INDBX  TO  TH£ 


bimself  to  recover  tie  fhrlght  against 
the  Briiiik  merchant*  Touteng  v. 
Hubbard,  M.  43  Geo.  S.  Page  291 
3.  If  j1,  contract  with  B.  to  fetch  a  car- 
go of  corn  from  C,  und  on  his  arrival 
there  find  that  the  government  has 
prohibited  the  exportation  of  com, 
und  therefore,  after  staying  out  his 
demurrage  days  returns  in  ballast,  H. 
Is  notwithstanding  rtabte  to  pay 
fi eight;  but  not  demurrage,  if  be 
knows  of  the  prohibition  before  he  en* 
tered  the  port  of  C,  though  allowed 
demurrage  by  the  contract.  BUght  v. 
Page.  Sittings  «ft«r  MkL  T.  1«0I, 
Cor.  Lord  Kenton,  29S,  n, 

COPYHOLD. 

1.  If  there  be  a  custom  within  a  manor 
for  a  lord  to  grant  parcels  of  the  waste 
by  copy  of  court  roll,  the  premises 
granted  in  the  above  mode  arc  well 
described  as  copyhold  premises, 
though  the  date  of  the  grant  be  mo- 
dem. Lord  Nortkmck  v.  Stmasq^f  H^ 
43  Geo.  3.  346 

S«  If  an  astfessmeDt.of  a  copyhold  fine  be 
entered  in  the  court  rolls  as  of  100/. 
but  that  out  of  especial  favour  the  lord 
remitted  40/.  and  thereby  reduced  it 
to  60/.,  and  the  lord  sue  for  the  fine^ 
and  the  jury  finding  the  annual  value 
of  the"  premises  30/.,  give  a  verdict  for 
6o/.,  the  lord  cannot  retain  the  verdict 
for  the  sum  actually  due,  but  must 
make  a  new  assessment,  the  old  assess^ 
ment,  notwithstanding  the  remitter, 
being  in  law  an  assessment  as  of  100/. 

94fi 

COSTS, 

See  Bail,  1. 

Paying  Mokey  into  Covkt,  9. 

P&ACTICE,  13.  20. 
1.  Ejectment  in  C.B.  and  verdict  for  the 
Plaintiflf,  and  costs  paid  by  the  Defen- 
dant, who  then  brought  an  ejectment 
ID  K.  B.  for  the  same  premises  and  re« 
covered,  but  was  not  paid  his  colts ; 
and  now  a  third  ejectmint  being  com- 
menced here  by  the  Plaintiff  in  the 
first  ejectment,  the  Court  stayed  pro- 
ceedlngs  till  payment  of  the  costs  of 


thbfliecond'ej<xiiientiiiJr.B.  M  I 
WM€r  s^.  Steoaim^  EM  Gfa    > 

%  Pteintiff  soe4  asAdministiMiriipii 
cofltMKTt  aBBde  with  his  iaicflitt,  ue 
assigned  by  ihe  Plaintiff  to  J.  ifcf 
whose  bvneit  the  actioii  wsi  \^ 
It  af  peering  that  the  cgotnci  ^ 
bceBannttlied  wilfa  the  pniitybotkci 
the  PlaiDiiff  and  J.  S^  wA  U  ^ 
former  WW  indejn&ificd  by  tiie  Utter, 
and  a  verdict  being  feoad  tor  theD^ 
fendaoi^  iheCiwtiwdetnoriffK 
the  Ptaitittff  lo  pay  the  coUj.  Ci»» 
s.Hardemaiit,  £.42G(o.l      li> 

3.  If  a  rule  of  Court  for  tbe  tiiffl»MiK' 
of  witnesses  by  commisa»ft«T^ 
that  the  deposition  of  wtnow  '< 
Hamburgh  and  L«kc*  vt  to bt\ii» 
and  the  commission  b  directed  w|»J 
sons  at  Hamburgh,  the  expwcft  < 
bringing  witnesses  from  Iw«f* 
Hamburgh  ought  to  be  »11«^«' «P;' 
Uxation.  MuUer  v.  Eart^or^^^. 
4A  Geo.  3.  ,JZ 

4.  Time  for  patting  in  h«l  «?»'«*" 
the  SOth.  Defendant  on  the3W»»^ 
to  justify,  pursuant  ^^^"^^ 
viously^vin.  BeW,tbttthcP^* 
irWB  entitled  lb  thecwtr  oifrt^ 
to  move  for  an  attkchnnKt.  J 

y.  Creasy,  if.  44G«o.S. 

COVENANT, 

oee^LAVK,  1«  'fitiius 

Covenaia  by  th«  auigovt  «««?"*La 

to  assign  and  convey  tne  »•  ^ 
and  (hat  he  has  not  by  fy^^\,^ 
rectly  or  iwlirecdy,  torff^  ^^  \^ 
or  authority  be  ever  ^^^^^ 
same.  Held  that  the  gene'*"^^^ 
former  words  of  the  cevf»»«'^  ^ 
restrained  by  tbektier.  ^^^  yj^ 
MiMtfi,  M.4^Geo.% 

COUNTY  COIJ^'^9 
See  Vendor  ahd  Veup"*  ^ 


CURTESY- 


tpi 


An  estate  was  devised  to  ^^^m 
their  heirs  till  A.,  »  ^^"•*\bo«»«* 


PRINCIPAL  MATTJ^RS. 


should  attain  21  or  marry ;  and  upon 
her  attaining  21  or  marrying,  to  A. 
and  her  heirs ;  and  in  case  she  should 
die  under  SI  without  leaving  issue, 
remainder  over.  A.  married  and  had 
H  child^  which  child  died,  and  then  A. 
died  under  21.  Held  that  her  hus- 
band was  entitled  to  be  tenant  by  ?he 
curtesy.  BMcktoortk  v.  Tkirkefl^  T. 
23  Geo.  3.  Page  652.  n. 

CUSTOMARY  TENEMENTS, 
See  PAaTiTxov^  1. 

D 

DAMAGES, 
Sec  PsirAX.TY. 

DECEIT. 

In  an  action  on  the  case  for  giving  a  false 
character  to  a  tradesman,  whereby  he 
was  induced  co  trust  an  insolvent  per- 
son, the  Court  held  that  fraud  was  ne- 
GCMary  to  support  the  action,  but  set 
aside  a  verdict  for  the  Plaintidfon  pay- 
ment of  costs,  though  there  were  some 
circumstances  in  the  case  from  which 
fraud  might  be  inforrtd,  on  a  suspicion 
that  the  inquiry  was  made  of  the  De- 
fendant with  a  view  to  entrap  him,  and 
thereby  obtain. bsi  guarantee  for  pay- 
ment of  the  debt  eentrscted  by  the  in- 
solvent. Tmpp  ^,Ltee,  £.  43  Geo.  3.  367 

DEFAMATION, 
iS«eSLAVDBa. 

DEFEAZANCE, 
See  PaACTiCB,  19* 

DEMURRAGE, 
&e Contract,  2. 

DEPOSIT, 
5eeMoMaT  had  and  rkceivsd,  2. 

DESCENT, 

SeeCvaTESY. 

J.  J,  devised  all  his  lands  to  S.  A.  (his 
^n  by  the  first  vaoter)  when  he  should 
come  to  the  age  of  2X  years,  but  if  he 


should  die  before  21  y^ars,  and  D.  A. 
(the  testator'^  daughter  by  the  second 
venter)  should  be  ihen  living,  he  gave 
the  same  lo  her  when  sbe  should  attain 
21  years.  Testator  died,  and  then 
S.A.  died  under  age  and  without  issue. 
Held,  that  on  tb^  dvath  of  5.  A.  the 
inheritanco  vested  in  D.A.  his  sister  of 
the  half  blood  in  preference  to  kisuuclc 
of  the  whole  blood,  jboe  6.  Andrew 
v^  Button,  H.  U  Geo.  3.      Page  643 

DESERTION, 
See  Seaman's  Wages,  1, 2. 

DEVISE, 
Sfe  Curtesy. 
DescBWT,  1. 

1.  If  a  testator  having  executed  a  devise 
of  lands  in  the  presence  of  three  wit* 
nesses  to  two  persons  as  joint  tenantts 
in  fee,  afterwards  strike  out  the  name 
of  one  of  the  devisees  and  there  be  no 
republication,  the  erasure  will  only 
operate  as  a  revocation  of  the  will  pro 
tanto.  Larkine  v.  Larkins,  H.  42  Geo. 
3.  16.  109 

2.  A.  devised  thus :  **  As  to  my  real  and 
personal  estate,  subject  to  my  debts 
and  funeral  expcnces,  I  give  and  de- 
vise as  follows,  viz.  my  real  estate  and 
all  my  personal  estate  unto  /.  M.  and 
0,  IF.  and  their  heirs  on  the  following 
trusts,  viz.  to  the  intent  that  they  dis- 
pose of  my  personal  estate  in  discharge 
of  my  debts,  funeral  expcnces,  and 
such  legacies  as  I  may  direct,  and  as 
to  my  real  estates,  subject  to  my  oebts, 
and  such  charges  as  1  may  make,  1 
give  and  devise  the  same  to  R.  P.  for 
life.  Held  that  under  this  devise  the 
legal  estate  in  the  realty  vested  in  R. 
P.  for  his  life,  and  /•  M.  and  Q.  W. 
took  no  estate  therein.  Kefrick  v. 
Lord  W.  Beauclerk,  T.  42  G,  3.    175 

3«  A.  devised  to  his  wife  his  house  and 
goods,  with  all  bis  lands,  goods  and 
chattels  whatsoever  and  wheresoever, 
for  her  life;  and  after  her  death  to  two 
younger  sons  till  they  should  attain  the 
age  of  15,  for  their  education.  He 
then  devised  his  aforesaid  house,  goods, 
and  chattels,  equally  to  be  divided 

between 


INDEX  TO  THE 


FRAUDS^  STATUTE  ov, 
See  Statute  pf  Feauds. 

FREIGHT, 
Se^C^vnACTf  l»<. 

IVftVRANCEi    IK 

G 

GOODS  SOLD  AKD  DELIVEEED^ 
5«e  Vendor  and  Vskdek,2« 

1.  If  goods  be  bought  to  be  paid  for  by 
a  m\\  at  two  months*  and  the  vendor 
accordingly  draw  upon  the  vendee  for 
the  valueiwho  refuses  to  accept,  4em^* 
that  tbe  vendee  cannot  be  sued  in  an 
action  for  goods  sold  and  deilvered, 
but  upon  the  special  cbntract  only. 
DuttoH  V.  Sohuiumsonf  M,  44  Geo,  3. 

Page  582 

2.  But  certainly  be  cannot  be  sued  in 
that  form  of  action  till  after  tbe  expi- 
ration  of  the  two  montbs.  ib* 

GRANT, 

5ce  COPTHOLD,   1. 

H 

HABEAS  CORPUS, 
SccEtidbnce,  3. 
Lunatic,  1. 


ILLEGAL  TRADE, 
SeeBANKaurr,  3. 

Insurance,  I,  2, 15* 
Licence,  1« 

INDICTMENT, 
See  Certiorari,  1. 

1.  In  aft  indictment  on  the  39  Geo.  3. 
c.  85.  against  a  servant  forembezEling 
money  received  on  his  mastei^s  ac- 
count, it  19  not  sufficient  to  follow  the 
words  of  the  statute,  but  there  must 
be  a  positive  allegation  that  the  mo- 
ney was  the  property  of  the  master  as 
in  the  case  of  larceny.  Tke  King  v. 
M'Gregor^  H.  4S  Geo.  3.  106 

2.  If  a  servant  receive  money  for  his 
master  in  the  county  of  ^.,  and  being 
called  upon  to  accQuot  for  it  in  the 


county  of  B.^  then  d^my  tbe  rere: 
of  it,  he  mny  he  indict^'d  Ibr  tbe  -z 
besztrrocnt  in  the  laitt-r  coumy.  Il 
V.  Tayior,  Old  BaUai  Sc^un^^aitr 
44  Geo.  3. 


\ 


INSOLVENT, 
See  Judgment,  I. 
l^oRDs'  Act. 

1.  The  profiu  of  an  ccclcswiEticri  beae^ 
do  not  pass  to  the  adngpres  vodrr  c 
kiaalveiit  oct^  tboagh  inclndetd  ia  ir 
tchcdttle  of  dio  iDoolTCBt.  Jbimih  ?. 
CmUmh  H.  43  Oeo.  a.  3S3 

2.  ABinaolventdischftfi^BdiiwicrtbeiS 
G<a.  S.  c  70.  oannot  be  bMen  to  bt 
on  a  bill  draws  and  indon«&  over  ^ 
bim  previous  to  the  lat  ofManilUS, 
tbotigh  not  due  till  miter  that  feswd. 
Shuy$v.lfgrav€^£.^3G^.X  3f^ 

INSURANCE, 
5rtf  Licence,  I. 

Patinq  Movbt  irto  Covbt,! 
Pleading,  4. 

1.  Insurance  on  goods  on  board  aJ/iyiiy 
•hip  from  Naaau  to  Cmmpemd^  to  cm- 
tinaeonthe  goods  till  dischairfedsatf 
safely  landed.    The  ahip  having  s  li- 
cence from  tbe  BriiisA  governor  tt 
Nmmw  sailed  from  CampmcJiy,  t^ 
having  arrived  off  that  port,  made  sf- 
nals  for  launches  to  come  out,  into 
which  the  goods  were  put  for  fbe  p^ 
pose  of  being  run  aslNire.*     In  this  si- 
taation  the  goods  were  seiied  by  two 
Sptmiik  government    brigs,  it  be»g 
contrary  to  the  Spanuk  laws  to  ifliport 
BHti*k  goods  into  the  Sp&meA  naio. 
It  seems  that  tbe  goods  were  pmSeded 
by  the  policy  while  on  board   tbe 
launches,  such  being  the  usual  mclbttl 
of  carrying  on  that  trade.   Maiikk  ▼. 
PvlU^  H.5tGeo.5.  f$ 

2.  A  foreigner  cannot  lecofer  baek  dtt 
premium  paid  by  him  uponapolicyof 
insurance  if  the  voyage  be  in  oaoiT»' 
vention  of  the  Britieh  laws.  Tbere^ 
fore  where  a  policy  vras  effected  upoa 
a  Daniek  ship  at  and  from  fiorfs/  (in 
which  there  are  Dmi$k  settlenenis) 
to  Capenk^igaif  a^dthesbiploaMat 

CelaitU 


I 


< 
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Cmi^mHa^  contrary  to  tbe  12  Car.  9^ 
92.  \%.  s.  \.  the CoHit  held  tbc  uiuied 
^v«9    not  eiuided  to  recover  back  ihe 
pr^niiiuin«  even    tbou^   it  appeared 
ik^K  ibe  practice  of  loading  foreign 
ships  at  Calcutta  had  prevaikd  for,  a 
len^^b  of  tiniec  and  had  been  autho* 
ri»e4  by  act  af  parliament  sopn  fifcer 
t^e  abftpment  in  question,   Morckv. 
Abei^  H.  42  Geo.  3.  Page  35 

3.   The  commitfioners  appointed  by  the 
King  under  the  35  Geo.  3.  c.  80«  for 
th^carei  sale  and  management  of  such 
ships  and  cargoes  belonging  to  the  sub- 
jecu  h(  the  United  Stat€9  as  shpuld  be 
brought  into  the  ports  of  this  kingdom 
were  held  to  have  an  insitrable  interest 
in  Dutch  ships  in  their  passage  lo  this 
country,  having  been  taken  by  a  cap- 
tain of  a  British  roan  of  war»  under  in- 
structions from  the  admiralty  to  take 
all  ships  and  cargoes  belonging  to  the 
subjects  of  the  United  States^  and  to 
bring  tbem  into  the  ports  of  this  kin^ 
dom  to  be  detained  provisionally.  Lk- 
ceiM  V.  Craufurd^  H.  42  Geo.  3.       75 
4.  Held  also  that  they  might  recover  for 
a  loss  upon  such  ships  bv  perils  of  the 
sea*  though  the  loss  did  not  happen 
until  after  a  preelaowtion  had  ruued 
for  general  reprisals  against  tbeI>ii/||A. 

5.  An  insurance  effected  in  Great  Britain 
on  a  French  ship  previous  to  the  com* 
mencement  of  hostilities  between  Great 
Britain  and  France^  does  not  cover  a 
loss  by  British  capture.  Furtado  v. 
Rodgers^  T.  42  Geo.  3.  191 

6.  Policy  of  insurance  on  a  ship  war- 
ranted American.  To  negative  this 
warranty  a  sentence  of  condemnation 
of  a  French  Court  at  St,  Domingo  was 
given  in  evidence,  which  began  thus: 
**  Condemnation  of  the  English  ship 
Mount  Vernon,  Extracted  from  the 
books  of  the  oflfice  of  the  Provisional 
Tribunal  respecting  prises  established 
%%  St.  Domingo,  We,  i*.  F.  judges,* 
^a  and  after  stating  the  circum* 
staoees  of  papers  having  lieen  thrown 
6verboard,  the  captain  and  supercaigo 
havii^  abandoned  tho  ship,  the  cap- 
tsin  being  a  PortmgmsCf  without  a  cer- 


tificata  of  his  naturalii|alioii^i  and  the 
United Si0l^9  inr  their  \$Bt  treaty  with 
Btigiondj  haf>'in^,sttfiered  |o  be  added 
to  ne  articlefi  v^iick  had  before  been 
considered  as.  conirabiHid  of  war, 
slavesi  ^'C*.  wer^  sufficient  motives  to 

,  condefin  the  said  ship,  conderaiie.d.the 
same  a«  property  b^loaging  ta  the  cap* 
|or.    Held  that  this  senteafcewa^con- 

.  elusive  evidtnce  that  the  ship  was  not 
.^simcaii.  Barmg  v«  Clagett,  T.  42 
Ge<^3.  PagaSOl 

7.  Qucgref  Whether  if  a  ship  be  war- 
ranted AnHrifiMf   the  aesiued  does 

.  thereby  aaderlake  t^hat  she  shall  be 
owned  and  nf  vigi^ted  according  to  all 
the  legulati^^ns  of  tk^Jmmcan  Mvi- 
gation  act?  .  t^. 

9«  A  partial  loss  w  a  policy  .oa  goods  by 
reason  af  sea  damitge  is  to  1^  circu- 
lated by  asqertaining  the  difference 
between  the  respective  gross  proceeds 
of  the  same  gcN>ds  when  souml  and 
when  jdamagedt  and  not  the  net  pro- 
ceeds. Hurry  ▼.  The  Royal  Exchange 
Jsmrtmee  Contpmsy^  M.  43  Gea.  3.  308 

9.  If  a  cargo  of  a  perishablenetttre.be  in- 
sured ix9u^4%  to  B.,  with  the  usual 
m^mo^andum*  and  in  the  courw  of  the 
voyage  information  be  received  by  the 
roaster  that  the  port  of  B.  is,  shut 
against  the  ships  of  his  nation,  in  C4m- 
sequence  of  which  ihe  commamler  .of 
the  convoy  orders  the  ship  lo  proceed 
to  another  port,  and  the  cargo  be  sold 

.  there  by  orders  of  the  Vic^ Admiralty 
Court  for  a  very  small  sum  of  money* 
the  assuied  cannot  abandon  as  for  a 
total  loss.  It  seems  that  if  the  voyage 
be  lust  in  conseqeence  of  the  port  of 
destination  being  shut  up  against  the 
ship  insured,  the  insured  cannot  de- 
clare upon  this  as  a  loss  within  the 
policy.  IfadAiiisoa  v«  RMkson^  E. 
43  Gee.  3^  388 

1(K  Policy  on  fruit  from  Cndis  to  Le»- 
dfcM,  with  the  usual  memorandum.  la 
the  coarse  of  the  voyage  the  fruit  was 
so  much  daasaged  by  sea  water  that  it 
became  rotten  and  stunk ;  and  on  the 
ship's  arrival  at  an  imermediale  port^ 
into  which  the  was  drivsil,  the  govern* 
ment  of  the  place  prohibited  the  huid- 

rng 
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log  of  the  cargo.  The  Bbip  also  being 
too  nuch  damaged  to  proceed  on  the 
voyage,  was  sold,  and  the  cargo  ne- 
cessarily thrown  overboard.  Held  that 
the  assured  were  entitled  to  recover 
for  a  total  loss.  Dyion  y^Ramcrbft^ 
T.  49  Geo.  3.  Page  474 

11.^.  having  effected  one  policy  on  ship 
and  another  on  freighti  and  the  ship 
having  been  detained  by  embargo  in 
Ruaia^  he  abandoned  the.  ship  to  the 
underwriters  on  ship,  and  the  freight 
to  the  underwriters  on  freight,  at  the 
same  time  receiving  rni  authority  from 
the  underwriters  of  the  ship  to  act  for 
them,'  and  endeavour  to  recover  it« 
The  ship  having  afterwards  brought 
home  the  cargo  which  was  on  board  at 
the  time  of  the  detention  and  earned 
ifcighc  accordingly,  which  A,  received. 
Held,  that  in  an  action  by  the  under- 
writers wn  freight  against^,  they  were 
entitled  to  the  freight  so  received  by 
bira.  Leaikmn  v.  Terryf  T.  43  Geo.  3. 

479 
1?.  Policy  of  insurance  on  the  Catkerinef 
an  AmerieoH  vessel.  After  the  policy 
'was  effected  doubts  haviag  arisen  whe- 
ther the  policy  contained  a  warranty, 
the  underwriters  signed  an  agreement, 
that  incase  of  capture  or  seiiure,  the 
assured,  before  they  claimed  for  a  loss, 
must  produce  proofs  of  the  ship  being 
American  bottom,  and  by  bills  of  lad- 
ing shew  that  the  cargo  had  been 
shipped  on  account  and  risk  oiA.  B., 
upon  which  they  would  Settle  by 
granting  bills  at  four  months  for  the 
amount  of  their  subscriptions,  in  full 
dependanoe  that  the  insured  would  use 
their  best  endeavours  to  recover  the 
property  as  for  account  of  the  shippers. 
Held,  that  on  proof  being  produced 
that  the  ship  was  American  bottom, 
and  the  cargo  shewn  by  bills  of  lading 
to  have  been  shipped  on  account  and 
risk  of  A*  B.,  the  assured  were  entitled 
^  to  recover,  on  a  loss  by  capture,  not- 
withstanding the  production  by  the 
underwriters  of  any  French  sentence 
of  condemnation  to  falsify  the  war- 
ranty. Lothitm  v.  Hendereonf  T* 
4»  Geo.  3.  499 


13.  A  sentence  of  condemnation  in  a 
French  Court  of  Admiralty  is  admasi- 
ble  evidence  in  an  action  here  between 
the  assured  and  underwriters  of  a  p<^ 
licy  of  insurance  contahung  a  wafffaa^ 
of  heutrality.  Pa^  499 . 

14.  It  seems  that  the  sentence  ofa  fo- 
rdgnCourtof  Admiralty,  condemning 
a  ship  warranted  neutral,  in  which  the 
consideration  leading  to  the  judgmcot 
proceeds  on  the  want  of  a  docuiaent 
not  required  by  the  law  of  nations, 
but  which  adjudges  **  lawful  priae  all 
the  goods  and  effects  which  compose 
the  cargo  of  the  sard  ship,  since  the 
whole,  owing  to  the  captain  not  being 
provided  with  proper  and  regular  dis> 
patches  and  papers,  is  to  be  deemed 
the  property  of  the  enemies  oC  the 
French  Republic,'^  is  conclusive  evi* 
dcnce  against  the  warranty  of  neo* 
trality.  Lothian  v.  Hendanem^  7. 
43  Geo.  3.  a. 

15.  If  a  Swedish  ship  be  insured  at  and 
from  her  loading  port  in  the  Eaat  Jn- 

^  dU9  to  Qoittnlmrgh^  and  part  of  the 
cargo  be  laden  in  a  BriiiMh  port  in  the 
Eatt  Jndieif  the  insured  cannot  reco- 
ver, the  voyage  being  in  contravention 
of  the  navigation  laws.  Ckaimen  v. 
BeU,  H.44Geo.3.  604 

ISSUE, 
5ee  Pleading,  10. 


JOINDER  OF  ACTIONS, 
5ee  Pleading,  1. 

JOINT  ACTIONS, 
SeePLEADiMO,  8« 

JUDGMENT, 
See  Plbadivg,  11. 13* 
Practice,  20,  21. 

The  Defendant  having  given  a  warrant 
of  attorney  to  confess  judgment,  took 
the  benefit  of  an  insolvent  act,  then 

>  became  bankrupt,  and  obtained  his 
certificate;  after  which  the  Plaintiff 
eati;red  up  a  geoeal  judgment,  and 

sued 
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sued  out  a  general  executioQ.  Held 
regular  no  dividend  appearing  to  have 
been  made.  Edmonson  w.  Far ker^  T, 
42  Geo.  3.  Page  185 

L 

LACHES. 
See  Pbjictige,  12. 

LAND-TAX. 

1.  Bttildings  of  a  college  in  one  of  the 
univenities  taken  into  and  made  part 
of  the  college  between  the  passing  of 
the  first  land-tax  act  and  the  act  which 
made  that  tax  perpetual,  are  exempt- 
ed from  the  land-tax.  Ali  Souls  Col- 
kge  v.  Castor^  B.  44  Geo.  3.  635 

S.  But  where  a  college,  soon  after  the 
passing  of  the  first  laud-tax  act,  pur- 
chased lands  of  a  parish  under  a  pri- 
vate act  of  parliament,  which  provided 
that  the  college  should  pay  all  taxes 
which  the  premises  then  were,  or 
should  thereafter  be  subject  to,  it  was 
held  that  the  lands  purchased  were 
not  exempted  from  the  land-tax.      ih. 

LARCENY. 

Set  Indictment,  1. 
Po8T-Offic£,  1,  2. 

LEASE. 

If  a  lease  be  granted  for  7,  14,  or  21 
years,  the  lessee  only  has  the  option  at 
which  of  the  above  periods  the  lease 
shall  de'termine.  Daws  v.  Spurrier^ 
E.  43  Geo.  3.  442 

LETTERS, 
See  Pos'v-OjrrxcE,  1,2. 

LIBEL, 

S^eS  LAUDER. 

LICENCE, 

Seelv%VRAVcZf  1. 

If  a  licence  be  obtained  from  the  British 
government  by  ^.  to  import  from  an 
enemy's  country  in  sixshipssuch  goods 
as  should  be  specified  in  his  bills  of 
lading,  and   goods  be  imported  on 


board  one  of  the  six  ships  on  account 
of  B«  C.  and  Z>.  to  whom  several  bills 
of  lading  are  sent  for  their  respective 
goods,  and  one  general  bill  of  lading 
for  the  whole  cargo  be  sent  to  A.y 
the  whole  cargo  will  be  protected* 
D#u  V.  Pttrry,  IT.  42  Geo.  3.   Page  3 

LIEN, 

See  Stoppage  in  Transitu. 

1.  A.  o(  NemcastiCf  shipped  goods  for 
London  to  order  of  B. ;  before  their 
arrival  B.  wrote  to  say  that  he  was 
in  failing  circumstances,  and  would 
not  apply  for  the  goods  on  their 
arrival.  To  this  A.  returned  a  ge- 
neral answer  without  making  any 
mention  of  the  goods,  but  immedi- 
ately led  Nevfcastle  for  London^  and 

.  on  his  arrival  applied  at  the  wharf 
of  C,  where  the  goods  had  in  the 
mean  time  arrived  (and  where  goods 
shipped  for  B,  usually  were  landed  and 
kept  till  sent  fur  by  him,)  tendering 
the  freight  and  charges  paid  for  the 
goods,  and  requiring  a  delivery  of 
them,  which  was  refused,  unless  upon 
payment  of  a  general  balance  due 
from  B.  to  C.  for  wharfage.  Held 
that  the  contract  as  between  A.  and 
B.  having  been  rescinded  previous  to 
the  arrival  of  the  goods,  C.  had  no 
right  to  retain  against  A,  for  a  general 
balance  due  to  him  from  B.  JRschard" 
son  V.  Goss,  £.  42  Geo.  3.  1 19 

2.  Sembky  that  the  goods  were  no  longer 
in  transitu  when  arrived  at  the  wharf 
of  C,  where  the  goods  of  A.  wera 
usually  landed  and  kept«  ib. 

3.  ^..  a  factor,  having  sold  goods  of  B. 
in  his  own  name  to  C,  the  latter, 
without  paying  for  these  goods,  sent 
another  parcel  of  goods  to  A.  to  sell 
for  him,  never  having  employed  A.  as 
a  factor  before.  C  then  became 
bankrupt,  and  his  assignees  claimed 
the  goods  sept  by  him  to  ^.,  and  which 
still  remained  unsold,  tendering  the 
charge  upon  those  goods.  A.  refused 
to  deliver  them  up,  claiming  a  lien 
upon  them  for  the  price  of  the  fotv 
goods  sold  by  him  to  C,  there  heir 

bal 
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balance  ihtw  due  ttom  B.  to  himMlf. 
Held  that  the  assignees  were  emitted 
to  recover.  Hougkitm  v.  MMfteaw,  T. 
48  Oto.  a.  P^e  485 

LORDS' ACT. 

i.  If  •  note  for  fmyinent  of  the  all««raiice 
to  a  prisoner  under  the  Lords'  Act  be 
dated  on  a  Sundaj/  «nd  delivered  on  a 
Monday^  and  contain  a  general  pro- 
raise  to  pay  the  allowance  v^eekly',  Ihe 
prisoner  is  entitled  to  be  discharged. 
CotutaMtine  v.  Pugk,  T.  4S  Geo.  3.  184 

2.  Qa.  Whether  such  a  note  ought  not 
to  contain  an  express  promise  to  pay 
the  allowance  on  a  Monday^  although 
It  be  dated  on  that  day  of  the  week. 

^  ih. 

LUNATIC. 

A  lunatic  may  be'  b«oiif(ht  up  by  Meat 

aarpni*  from  ^1.  JMe'a  hospiMl  to  be 

surretideied  in  dibobargeof  his  bail. 

PiUop  v«  SeflM,  M.  44  Qto,  ^.      550 

M 

MANOR, 

PAftTITIOVt  1. 

MANUMISSION, 

Set  SLATBy  1. 

MASTERS  AND  SERVANT, 

SeeAsftUMFaST,  1. 
Slaxoeb,  S. 

MASTERS  IN  CHANCERY. 
See  Rate,  1. 

MEMORUL, 

5ceANNJDlTTy   1. 

MONiiY  HAD  AND  RECEIVED, 
•SeeBAVXRtJPT,  6. 

l.A.  by  his  will  derised  to  fi.  C.  l).  and 
£.  two  parcels  of  land  upon  trust  to 
sell  and  divide  the  moiiey  among  his 
brothei^s  and  sister's  children,  S.  C. 
2>.  and  £.,  the  latter  being  ope  of  24 
persons  entitled  under  the  will  to  a 


diare  of  the  eaoiiey,  'Were  ptoceediag 
ta  Mflly  when  It  was  agreed  by  the 
three  fifBt  trustees  atid  the  28  other 
persons  entitled  to  the  money,  that  £• 
should  become  the  purchaser  of  the 
two  parcels  of  land,  paying  500/L  for 
one  and  700/,  for  the  other.  A  con- 
veyance was  accordingly  prepared  and 
executed  by  B.  and  C.  only,  upiMi 
which  £.  took  possession  of  the  laads 
and  paid  the  purchase^money,  whkh 
was  divided  among  the  several  peiaoas 
entitled  under  the  will.  fi.  being  after- 
wards evicted  from  the  smaller  parcel 
in  conaeqaence  of  a  defect  in  the  ittJe 
derived  under  the  wiUf  bfougfat  an 
action  for  money  had  and  received 
■gainst  one  of  the  S8  petsoos  Co  reco- 
ver the  share  of  the  dOOl.  Tecmvcd  by 
him»  at  the  same  time  ivfaaiiig  to  give 
up  the  parcel  of  land  for  vhich  7QOL 
had  been  fmid.  Held  dtat  be  waaco- 
titled  to  recover.  Jokmnm  y^Jdumtrnj 
E.  4C  Geo.  3.  Page  l62 

2.  A.  having  sold  certain  leasehold  pre- 
mises to  B.,  assigned  them  by  iodeiH 
ture,  contaiuinga  proviso  that  B ahonld 
not  assign  over  until  the  whole  of  the 
purchase-money  should  have  been 
paid,  and  B.  and  C.  covenanted  for 
themselves,  their  executors,  admiius* 
tratork,  and  assigns,  for  the  payment 
of  the  money.  The  premises  h'aviif 
been  taken  in  execution  for  a  debt  of 
B.,  who  had  not  paid  the  purchase- 
mont^,  were  sold  by  the  sheriif  to  D^ 
who  paid  down  a  deposit,  and  agreed 
tu  complete  the  purchase  on  having  a 
good  title.  Held  that  the  non-p«y- 
ment  of  the  purchase-money  byB.  was 
a  sufficient  objection  to  the  title,  and 
that  D,  might  recover  tack  his  depo- 
sit in  an  action  for  money  bad  and  re* 
ceived.  Elliott  v.  Edwarde,  7.  42  6. 3. 

181 

3.  A  bill  being  presented  by  the  indorsee 
to  the  drawee '  for  acceptance,  the 
latter  on  accepting  it  said,  that  be  ex- 
pected a  rcmttlaace  from  the  drawer 
in  a  few  davs,  and  that  %^  be  bad  a 
bill  of  4he  drawer  tn.bia  handa  wbkh 
woald.be  paid,  be  would  take  all  risks. 

fleld 
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Held  that  tins  cenvtarsatioQ,  together 
witli  the  biU  acteptrd  by  the  dnwee, 
did  not  amount  to  ftaiBcient  evidence 
to  entitle  the  indonec  to  recover 
against  the  drawee  the  amopnt  of  the 
bill  acc^ted  on  a  count  for  money 
had  and  received.  Wlniwell  v.  Bra* 
Mf^  M.  44  Geo.  d.  Page  559 

NAVIGATION  ACTS, 
See  Iksvrancb,  2,  15. 

NOTICE, 
See  Peactick,  1. 

NOTICE  OF  ACTION, 

A  notice  of  action  to  a  magutrate  under 
the  24  Geo.  2.  c.  44.  «.  1.  indorsed  with 
the  name  of  the  Plaintiff's  attorney, 
and  the  words,  ^*  of  Birmingkamr  as 
describing  the  place  of  his  abode,  held 
sufficient,  Oibom  \,Gough,  M,  44  G,  S. 

551 

o 

OFFICER, 

See  NoTicB  ov  Actiok,  1. 
Trespass,  1,  2. 


PACKER, 
iScc  Stoppage  iir  Transitu,  S,  4. 

PARTICULARS,  Bilx.  of. 
See  Practice,  17* 

PARTITION. 

The  castomafy  tenements  in  the  north 
%jiBngkuiid^  which  are  parcels  of  the 
respective  manors  in  which  they  are 
situate  and  descendible  from  ancestor 
to  heir  by  the  hereditary  right  called 
tenant  right,  and  held  of  the  lord  ac- 
cording to  the  custom,  are  not  within 
the  statute  of  partition.  Bumtt  ▼• 
Doddf  B.  44  Geo.  3.  978 


PARTNERS, 
See  PMAl)iito,  6. 

1.  IF  three  partners,  (two  of  whom  reside 
abroad,  and  one  in  England^)  be  sued 
for  a  partnership  debt,  and  the  partner 
resident  in  Enghnd  appear  to  the  ac- 
tion, but  refuse  to  appear  for  the  part- 
ners resident  abroad,  the  sheriff  under 
a  distringas  against  the  two  partners 

.  may  take  partnership  effects,  though 
paid  for  by  the  partner  resident,  in 
England  alone,  to  whom  the  partner- 
ship was  legally  indebted;  and  the 
Court  will  not  relieve  .him  against 
such  distress.  Morky  y.StnmhomnxiA 
others,  M.  43  Geo.  3.  Page  254 

2.  If  9iji,fa*  issue  against  one  of  several 
partners,  the  Court  will  not,  at  the 
request  of  the  partnership  creditors, 
give  the  sheriff  time  to  return  the  writ 
until  an  account  can  be  taken  of  the 
several  claims  upon  the  partnership 
property.  Parker  v.  PiHor^  M.  43  G.3. 

f88 

3.  AJi.fa.  having  issued  against  the 
effects  of  the  Defendant,  who  was 
jointly  concerned  in  a  maauiactory 
with  ^5  other  persons,  to  whom  he 
was  indebted  to  a  greater  amooiit  than 
his  whole  share,  and  the  sheriff  having 
seised  the  whole  of  the  partnership 
property,  the  Court  refused  to  refer  it 
to  the  prothonotary  to  inquire  what 
was  the  Defendant's  intarest  In  the 
effects  seised.  Chapman  y.Koof^t  M. 
43  Geo.  3.  W9 

PATENT, 

SeeA«REsxEifT,  8. 
Bavkrvpt,  3, 9. 

PAVING  RATE, 
Set  Rats,  1. 

PAYING  MONEY  ikto  COURT. 

1.  In  an  action  for  a  hreach  of  a  contract 
io  deliver  goods  at  a  certain  price  per 
ton,  the  Court  will  not  allow  the  De- 
fendant to  pay  money  into  Court. 
Strong  v.  Affripfd^,  H.  4S  Geo.  3.      14 

2.  If 
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2.  If  the  Defendant  pay  money  into 
court  generally  upon  a  declaration 
containing  a  count  on  a  policy  of  in- 
surance, together  with  the  money 
counts,  and  it  appear  that  the  Plain* 
tiff  by  his  conduct  previous  to  the 
trial,  induced  the  iftfendaat  to  believe 
that  the  only  point  to  be  tried  was  a 
question  of  fraud,  and  suflered  him  to 
prepare  his  evidence  accordingly,  the 
Court  will  not  allow  the  Plaintiff  to 
object  to  the  receipt  of  that  evidence 
at  the  trial,  on  the  ground  of  the  cen« 
tract  having  been  admitted  by  pay- 
ment of  money  into  court.  Midler  v. 
Hartshorn^  m.  44  Geo.  3.       Page  556 

d.  In  C.  B.  if  the  Plaintiff  proceed  to 
trial  after  money  paid  into  court,  he 
is  notilithstanding  entitled  to  costs  up 
to  the  time  of  the  money  being  paid  in 
MMtr  V.  Hart$kom,M.  ^UGeq.  3. 

ib. 

PEER, 
SeaPLSADiKO,  2,  S. 

PLEADING, 

See  BAVKavpT,  5,  6, 
By-Laws,  1. 

COFTHOLD,  1. 

EvinsKOB,  3,4. 
Inbictmevt,!. 
.  judomxnt,  1. 
QuarsImvbdxt,  1. 

Tm£SPA88,  1, 2. 

UsuaT,2. 

!•  An  executor  cannot  join  a  count 
upon  a  bond  given  to  his  testator,  and 
a  count  upon  a  bond  given  to  himself 
as  executor  in  the  same  action.  Homer 
V.  Lard  AnmdeU  H.  42  Geo.  3.         7 

2.  If  a  peer  be  sued  by  bill,  no  objcctidn 
can  be  taken  to  such  proceeding,  ex- 
cept'by  plea  in  abatement.  t6. 

3.  QutarCf  Whether  even  in  that  case 
such  an  objection  could  prevail  i    ib. 

4.  If  a  declaration  on  a  policy  of  insu- 
rance aver  the  goods  to  have  been 
seized  in  a  forcible  and  hostile  manner 
by  certain  persons  enemies  of  our 
Lord  the  King  to  the  Plaintiff  un- 
known, and  it  appear  in  evidence  that 
they  were  seized  by  the  Spanisk  go- 


vernment aa  about  to  beimportd  'U^ 
the  Spam$k  Mam  cootrary  lo  the  hsi 
of  Spmn^  soch  I<Maia  not  well  dcKmbe^ 
by  the  covenant  in  the  ciecbisdsc. 
Mmttku  v.  PaUs^  H.A%Ge^  3.  F^  3 

5«  A.  agreed  in  writiiig  to  pay  the  rrj. 
of  certain  tolla  wbicb  he  kal  kini 
^  to  the  treasurer  of  the  caaflii*- 
sienen."  Held  that  no  action  fbt  '^- 
rent  could  be  maintained  in  die  naisc 
of  the  treasurer.  Pigvi  v.  Tkompsm, 
£.  42  Gm.3.  Fkge  U7 

6.  If  defiunatory  words  be  spoken  of  rvo 
partners  respecting  their  tradr,  \hic\ 
may  maintain  a  joint  acuoo  ibr  tbr 
slander,  averring  special  dama^. 
Cook  V.  Bo^dle/lbr,  £•  42  Gea.  3.   150 

7*  The  first  count  of  a  dedaraiioii  seafec 
that  the  Defendant  heretofore,  to  wit, 
on  such  a  day,  drew  a  InU  of  exchange 
bearing  date  the  day  and  year  afore- 
said, payable  two  months  after  date. 
The  second  count  stated  tfa^t  after- 
wards, to  wit,  on  the  day  and  ytir 
aforesaid,  the  Defendant  drew  a  cer- 
tain other  bill  of  exchange,  payable 
two  months  after  date ;  without  men- 
tioning any  express  date  in  eitbe- 
count.  Held  that  borh  counts  were 
good.    H^m  V.  Freaeky  T.  42  Ge^% 

8.  A,  B.  and  C.  having  been  appointed 
assignees  under  a  commission  of  bank- 
rupt, and  having  acted  as  such,  A,  and 
fi.  pay  each  half  of  his  bill  to  the  sc^i- 
citor.  Held  that  A*  and  B.  coold  not 
maintain  a  joint  action  against  C.  for 
his  proportion  of  die  money  paid,  bat 
must  each  bring  a  separate  action. 
Bnuid  and  Herbert  v.  Baukoitf  M. 
43  Geo.  3.  235 

9*  A  replication  to  a  plea  of  lender, 
stating  an  original  writ  sued  out  and 
returned  before  the  tender,  but  not 
proceeded  upon,  and  then  a  second  ori- 
ginal writ  sued  out  after  theleoder,and 
proceeded  upon,  but  unconnected  with 
the  first  writ,  is  no  answer  to  the  plea. 
Straiton  v.  SavigiwCf  H.  43  Geo*  3. 

330 

10.  If  to  an  avowry  for  120/.  rent  in  ar- 
rear,  the  PJaintiif  plead  ^  that  the  said 
120/.  is  not  due,"*  and  the  Defendant 

join 
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^fn  iMue  thereon,  and  at  the  trial  it 
appear  that  24/.  only  is  due,  upon 
irbieh  the  Plaintiff  objecU  that  the 
evidence  does  not  support  the  issue 
joined  by  the  Defendant ;  yet  H  a  ver- 
dict be  teken  for  24/.  subject  to  the 
opinion  of  the  Court,  such  finding  will 
cure  the  defect  in  the  formality  of  the 
issue.     CM  V.  Biyan,  H.  43  Geo.  3. 

Page  343 

1 1.  No  addition  having  been  given  lo  the 
Defendant,  ettber  in  the  recital  of  the 
writ  or  in  the  subsequent  part  of  the 
declaration,  the  Defendant  pleaded  the 
statute  of  additions  1  H.  5.  in  abate- 

'  neat,  awl  prkyed  judgment  of  the  de- 
claration. The  Court  held  the  plea  a 
nullity,  and  gave  leave  to  the  Plaintiff 
to  sign  judgment.  Cray  v.  Sidaef^  E. 
43  Geo.  3.  395 

<19.  In  the  count  of  a  writ  of  right  it  is 
not  sufficient  to  sUte  that  the  iandsde- 
acended-to  four  women  as  nieces  and 
xo-hcirs  of  J.  5.  without  shewing  how 
they  were  nieces.  Dwntdmf  v.  Sir 
Richard  Hughes  and  John  Bedford, 
T,  43  Geo.  3.  453 

13.  Judgment  by  default  having  been 
sudered  in  an  action  on  a  bond,  the 
'Plaintiff  entered  «p  judgment  fur  the 
^penalty,  together  with  9/.  10*.  for  da- 
mages and  costs.  A  writ  of  inquiry 
having  been  executed,  damages  were 

.  assessed  at  1,115/.  I3t.  4^.  and  costs 
^4a».  and  the  Plaintiff  entered  up  an- 
other judgment  for  those  damages, 
together  with  31/.  6$.  8d.  for  costs; 
but  afterwards  entered  a  remittitur  on 
the  roll  for  the  costs.  Held  that  the 
second  j  udgment  was  erroneous.  Han^ 
kiHy.Broomhead,H.A^Geo.S.    607 

PENALTY. 

If  a  party  agree  not  to  do  some  specified 
act  under  a  "  penalty''  of  100/.  such 
sum  cannot  be  considered  in  the  nature 
of  liquidated  damages.  Smithy.  Die- 
keuoM,  H.  44  Geo.  3.  630 

POST  OFFICE. 

1.  It  seems  that  it  is  not  a  felony  within 
7  Geo.  3.  c.  50.f.  1.  for  a  person  cm- 

▼OL.  III. 


ployed  in  the  Post  Office  to  steal  out 
of  a  letter  entrusted  to  his  care,  a  draft 
on  a  Loiidoa  banker,  purporting  to  be 
drawn  in  London,  but  actually  drawn 
above  10  miles  from  London^  on  un- 
stamped paper.  Bjex  v.  Pooley^  /A 
43.0eo.3,  Page  311 

2.  It  seems  also  thetf.  2.  of  the  «ame  act 
does  not  apply  to  persons  employed  in 
the  Post  Office ;  and  that  a  person  of 
that  descri^iun  therefore,  who  steals  a 
letter  out  of  the  Post  Office,  is  not 
guilty  of  felony  under  that  section,  ih. 

PRACTICE, 
See  ArFiDAViT  TO  holdtoBail. 

AUEKDMCNT,  1. 

Bail. 

Bank  Act,  1,'2. 
BAVKRurr,  1. 
Barok  and  Feme,  1,2. 
Costs. 

Execution,  1. 
Judgment,  1. 
Partners,  1,2, 3. 
Paying  Money  into  Court. 
Pleading,  11. 

Proceedings,  staying  and  set- 
ting aside,  1.     * 
Trial,  I. 

1 .  Kolicc  having  been  given  of  executing 
a  writ  of  inquiry  on  **  Tuaday  the 
14th  day  of  Jan.  instant,"  when  the 
14th  o[  January  fell  on  a  Thursday, 
and  on  which  day  the  writ  of  inquiry 
was  executed  ;  the  Court  of  C.  B,  re- 
fused to  set  aside  the  execution  of  the 
writ  of  inquiry  for  this  irregularity, 
but  rejected  **  Tuesday'*  as  surplusage, 
it  appearing  that  the  Defendant  y/ti& 
not  misled  thereby.  Batten  v.  Hani- 
Mil,  If .  42  Geo.  3.  1 

2.  After  plea  pleaded  the  venue  cannot 
be  changed.  TaUnash  v.  Fenncr^  H. 
42G«o.  3.  12 

3.  But  if  the  Defendant  plead  pending  u 
rule  liiit  for  changing  the  venue,  the 
Court  will  notwithstanding  allow  him 
to  change  the  venue.  ih, 

4.  All  arguments  upon  demurrers  and 
other  arguments  in  this  Couit  arc  to 
be  heard  on  Mondays  and  Thursdays 
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only.  Reg9aa6&MiruU»,H.41iOM^3. 

FngellO 

5.  If  an  ftppeiraiice  ht  aaiPHid  in  the 
nftAie  of  an  agent  to  iIm  uitwmy  for 
the  Defondanl,  and  the  plea  be  ^li« 

'  vered  in  the  naroeoftbeattormy^and 
the  Plaintiff  thereupon  enter  Iip*jud2- 
ment  for  vent  of  a  plea,  the  Court  will 
set  aside  that  jadgiaenift>rirreg«HKflty. 
Buckki^  V.  RawiM^  E.  4fi  Oto.  3.111 

6.  The  judgment  In  an  erigifial  action, 
and  the  Judgmoats  in  the  aetions 
against  the  b«iii,  may  beset  aside apon 
one  motion,  and  one  affidavit  entitled 
ill  the  original actian.  IWimdcr  v.  Wood^ 
£.42  6ea.3.        *^  \\% 

7.  A  rule  for  an  attachmeiH  again*i  the 
sheriff  for  not  bringing  in  the  body, 
having  bepn  obtained  on  the  19th  of 
November^  and  the  attachment  not 
sued  out  and  served-oa  the  sheriff  until 
the  pth  March  following,  the  Court 
held  the  sheriff  discfaai^ed,  and  set  the 
attachment  aside.  JUx  v.  f^emmgf  E. 
4SGeo.3.  151 

8.  In  C.  fi.  a  plea  of  baokvuptcy  naat  be 
signed  by  a  Serjeant.  Pitcher  v,  Mar- 
tin, £.  42  Gta,  3.  171 

9.  If  a  declaralion  in  debt  demand  2000A 
and  contain  several  cqvnts,  each  of 
which  sUtes  a  debt  of  224/.  7m.41<L 
and  the  Defendant  plead  thereto  that 
he  does  not  owe  the  said  sum  of  224/* 
7«*4iJ.,  the  Plaintiff  may  sign  judg* 
ment  for  want  of  a  plea,  ^acdonhetl  v. 
Macdofmeli,  T.  4edeo.  3 .  1 74 

10.  A  summons  for  further  time  to  pl^d 
not  attended  by  the  party  taking  it 
out,  does  iiQt  wave  the  necessity  of  a 
rule  to  plead.  Becker  v.  Sheddonj  T, 
42  Geo.  3.  180 

11.  If  a  Plaintiff  havmg  taken  ai;i  assign- 
ment of  the  bail  bond  while  the  action 
18  pending,  proceed  upon  it  after  the 
cause  is  out  of  Court,  the  proceedings 
cannot  be  set  aside  for  irregularity. 
Piffitt  V.  TrusU^  M.  43  Geo.  3.     221 

12.  But  the  Court  will  stay  such  pro- 
ceedings if  it  appear  that  the  Plaintiff 
has  been  guilty  of  laches.  ib. 

13.  If  ^.  being  arrested  by  B.  on  process 
of  the  Common  Pleas,  give  bait  to  the 

'  flheriff,  and  before  the  return  of  the 
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vrit,  beiag  agwi  aiiCitiid  hy  C 
conmtteil  to  tlie  fteot 
trbick  B.talDnaa 
bail  band  iimI  ptooemA^ 
Coiut  will  ti^sv 
will  not  mmk»B^fmy 
will  not  try  opMi 
knew  or  sot  tliait  jim 
but  wUl  cansider  hin  ignotaiit  af  that 
flttt  anleis  notice  of  aarrendrr  has 
been  ragularly  g^«eii«  Mmf^dh^  t. 
ifeMWia,  M.  43  Gem.  3.  Page  259 
14  If  a  vepdict  for  a  PlaiBtif  ba  lakea  at 
Kitipriuif  subject  to  t&e  award  af  an 
arbitfatar,  and  tba  nsla  tffwrfttruoe  he 
made  a  rule  of  Coast,  tihe  iwridict 
may  be  eaterrd according  tatbaa^ard 
of  the  arbitrator,  wnhoutaay  lyyilirB- 
tiaa  to  tha  Court  for  tbat  ffasyose. 
BorrowdaU  v.  Hitchentr^  M.  43  Gse.  3. 

M4 
15.  If  ia  aacis  casa  tba  awwni  be  aade 
befina  the  term,  the  f^iifiadat  aaa 
onjiy  iaipeaob  it  within  tke  iomr  §n^ 
days  of  term.  Borrowdaie  «.  MUtkater, 
M.  43  Gee.  3*  ^44 

l6»  Personal  service  (if  tke  award  is  not 
necessary  tu  warrant  ibc  issaiag  af  exe- 
cution in  such  case,  if  ifae  aiio&mity  of 
tha  Defendaiit  has  beea  terfned  with 
tbaawan).  ib. 

17.  In  an  aetioB  of  assamypM^  foa  aon- 
peilbnBanc&of  a  cootiaet  far  the  sale 
af  abouscv  wilbcoaalsloaeaoaer  back 
tha  deposit,  tba  Plaintiff  haraig  nt  his 
first  count  alleged  that  tha  Ddeadant, 
who  was  tojnafce  a  good  title,  bad  de- 
livered aaabstsaet  whioh  was  ^  insaffi- 
cient,  defective^  and  objedsaoable," 
the  Court  obliged  ibe  PlaWiC  tu.  g^  ve 
a  particolas  of  all  ol^eatkiBa  to.tke ab- 
stract arising  upon  matters  of  fact.  Co/- 
lett  v«  Tiloeipfoa,  M.  43  Geo.  3.  246 
1 3.  No jud^ent  cf n  be  sigM^l  upoo  aay 
lyarraat  authonsing  any  attorney  to 
confess  judgment  without  such  war- 
rant being  delivered  tOi^  and  Qkd  by 
the  clerk  of  the  docquets ;  who  i|to  file 
the  same  in  the  order  in  which  ther 
are  received.  Simula  Gemeralit^  m, 
A3  Geo.  S.  31Q 

19.  Every  attorney  ttf  C.  B.  wbo  shall 
prepare  any  warrant  of  attorney  to  con- 

fesg 
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fess  any  judgment  which  is  to  be  sub- 
ject to  any  defea$iU)ce,  mustcause  such 
defeasance  to  be  written  on  the  same 
paper  or  parchment  on  which  the  waN 
raHi  ^  attorney  Is  wrfttlea»  or  eense  a 
memoranduiB  in  wtitinf  to  be  made  on 
such  warrant, caatainiag  thestebetance 
and  effect  of  suob  defeasance.  Page  3 10 
20.  If  after  the  time  for  pleading  is  Qut, 
but  1>efore  judgment  signed  by  the 
Defendant,  the  Court,  on  hU  applica- 
tion, stay  proceedings  till  the  Plaintiff 
give  security  fbr  costs,  to  be  approved 
by  the  prothonotary,  the  Plaintiff, 
though  he  give  security  instanitrj 
which  is  accepted  by  the  Defendant, 
is  not  at  liberty  to  sign  judgment  be- 
fore the  opening  of  the  office  on  the 
next  morning.  Decker  sShompfon^  H. 
4^  Geo.  3.  319 

21*  A  PUintiff  having  tendensd  Ati  issue 
to  a  plea«  und  demanded  a  rejoinder, 
where  the  De&ndaoi  was  under  terms 
to  rejoin  gratis^  the  Court  held  the 
judgment  regular,  but  »et  itasMe  witb*^ 
ont  costs,  because  the  Plaintiff  might 
have  added  the  eimliier  himself.  IVjfe 
'  V.  Ftsker,  T.  49  Oe$.  3.  44» 

22.  An  appiicatipQ  t9  change  the  venue 
from  A.  to  B,  in  an  action  for  goods 
sold  and  delivered,  upen  an  aiRdavIt 
that  the  oanse  «r  action  arosa  at  B. 
and  ttot  oliewhere,  aoay  b|B«uceessfoily 
answered  by  ao  Itflidavit  liMt  the 
goods  were  totd  at  C^  Coilmi  v.  Jaciifo, 
M.  44  Geo.  01.  «79 

PRESENTATION, 
SeeQvA%tlunhi%  1. 

PRIZE. 

If  an  admiral,  commander  in  chief  upon 
a  station,  come  home  by  leave  of  the 
Admiralty  for  the  re-establishipent  of 
his  health,  leavinjg  the-squadron  under 
the  command  of  the  6a^-oflicer  next 
in  seniority,  but  retain  his  Commission 
as  commander  in  chief,  Qvcefe,  Whe- 
ther he  be/sntilled  to  share  in  prizes 
taken  by  the  cruizers  of  the  squajtirou 
during  his  absence  ?  Lord  Netion  v. 
Tucker  J  M.  43  Geo.  3.  557 


PRISON  OOOKSt 

Set  £VID£MCE,  2. 

PROCEEDINQS,    &TAV1NG    AND 
SETTING  ASIDE, 

See  Bail,  1,2. 

Bakov  and  ftiut^  1,  2. 

Costs,  I. 

Practicb,  5.  7«  1X9  12,  13. 

Trial,  I.' 

VaMDOR  AND  VavoaE,  I, 

The  Court  will  np{  stay  pr^cedings  in 
replevin  upon  payment  of  costs  on  the 
application  of  the  Defendant.  Hodg^' 
Uneon  v.  Sniffs^n^  B.  44  Geo,  3. 

Page  603 

PROCESS, 
See  Pa  rtn  ers,  1 , 2, 3. 

PROMISSORY  NOTES, 

See  Bills   of  Excrakoe   and  Pro- 
'  MiaaoRT  Notes. 


QUARE  IMPEDIT. 

1.  tn  gmre  impedU  the  Defendant  plead- 
ed that  one  M.  0.,  under  whom  he 
claimed,  being  seised  in  iSoe  of  one 
moiety  of  the  advowson  to  present  to 
one  turn  in  every  two  turns,  presented 
one  J.  0.  in  har  proper  turn;  that  the 
church  being  afterwards  vacant,  one 
J.  IF.,  under  whom  the  Plaintiffclaim  • 
ed,  presented  in  his  proper  turn  ;  that 
the  church  being  again  vacant,  the 
Plaintiffpriseatfd;  and  thai  the  church 
being  a  foimb  time  vacant,  it  belonged 
to  the  Defendant  to  pivsent.  On  de- 
murrer to  this  plea,  the  Court  held 
that  thf  Pefendant  lind  QOt  shewn  a 
title  to  present,  sincp  he  had  not  shewn 
whether  the  third  presentation  was  by 
usurpation  px  ^y  ajgne^mept,  and  that 
it  could  not  he  presun^d  that  the  De- 
fendant was  entitled  to  present  in  the 
first  and  f(9vrth  mm,  and  the  Plaintiff 
in  the  second  and  third,  since  the  plea 
averred  that  Af.  0.  had  presented  to 
the  first  turn  in  her  proper  turn,  and 
J.  W.  in  his  prnpe r  Uira.  Birch  v.  T/*.. 
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BMap  of  UtckJUld  and  CoteHtry,  T. 
43  Geo.  3.  Page  444 

Semb,  that  if  it  had  appeared  by  tbc 
plea  that  the  Plaintiff  bad  pmeoted 
CO  the  third  turn  by  usurpation,  be 
would  still  have  been  entitled  to  the 
fourth  turn  by  right.  ib. 

R 

RATE. 
The  Masters  in  Chancery  are  not  rate- 
able  as  occupiers  of  their  respectiye 
apartments  in  Swthampton  BuiUmg» 
under  the  paving  act,  1 1  Geo.  3.  2«. 
Holford  V.  Copdand,  R.  42  Geo.  3.  199 

RECOVERY,  . 
5ff  Common  RscovEav. 

REGULiE  GENERALES^ 
•Set  pRACTiCB^  4.  18|  19. 

RELEASE, 
See  Bankrupt,?. 

REPLEVIN, 
5ff  PftocaEmNos,  stayimo^akd  set* 

TING  ASIDE,  1. 

RESCINDING  CONTRACT, 
See  Lien,  1. 

RESIGNATION  UOND. 
Judgment  in  K.  B.  in  an  action  upon  a 
resignation  bond  given  by  a  school- 
master affirmed  in  the  Exchequer 
chamber,  it  not  appearing  upon  the 
pleadings  that  the  office  was  a  fi^e- 
hold.     Xtfwu  V.  Legh^  M.  43  Geo.  3. 

231 
RETURN  OF  PREMIUM, 
See  Insuuance,  2. 

REVOCATION, 

See  Dkvise,  1. 

RIGHT,  WRIT  OF, 

See  Amendment,  4. 
Pleading, 12. 

RULE  TO  PLEAD, 

Art  PuACTicE,  10. 


SALE, 
5ee  Goods  SOLD  AND  DKLiTsaxA,  It?' 

MOVBT  HAD  AND  BSCUYEDti,S. 

>  Statutk  of  F&auds,  1. 
Vendor  and  Vekdeb,  1,  2. 

SALVAGE. 

A  ship  being  in  danger,  and  the  captaiv 
and  part  of  the  crew  having  made  their 
escape,  a  passenger,  at  the  request  of 
the  rest  of  the  crew,  took  the  com- 
mand and  brought  the  ship  sale  to 
port.    The  merits  of  the  passengLT  in 
saving  the  ship  were  acbiow/c 'Jged  bj 
the  owner  in  a  letter  to  one  of  the  un- 
derwriters, wherein  be  cxpresaed  his 
desire  to  make  him  a  compeosatibn. 
Hold  that  the  passenger  was  entitled 
to  sue  the  o w  ncr  for  the  salvage.  Nrm- 
man  v.  Walten,  H.  44  Geo.  3.  Page  6l2 

SCHOOLMASTER, 
See  Resignation  Bond,  1. 

SCIRE  FACIAS, 
See  Amendment,  1\  « 

SEAMAN'S  WAGES, 
See  Slave,  1. 

1.  A  seaman  who  quits  hb  ship  after  her 
arrival  in  port,  but  before  iht  is  moor- 
ed, does  not  thereby  subject  himself  U> 
the  forfeiture  of  the  whole  of  his  wages 
under  the  2  Geo.  2.  c.  36.  s.  3.  Frm^ 
tine  V.  Frosty  M.  43  Geo.  3.  302 

2.  To  entire  the  master  to  deduct  a 
month's  wages  for  the  benlfit  of  Green- 
wick  hospiul  under  the  2  Geo.  2.  €.36. 
9.  6.  and  9.  it  is  incumbent  on  him  to 
shew  that  the  seaman  quitted  his  ship 
without  leave  in  writing.  ib. 

3.  And  such  a  deduction  cannot  be  set 
off  by  the  master  in  an  action  forwagei 
}fy  the  seaman,  unless  the  master  has 
previously  debited  himself  to  Green- 
vnch  hospital  for  the  amount  in  a  book 
kept  according  to  the  direction  of  the 
statute.  1^. 

4.  Qu.  Whether  the  crews  of  the  Britiak 
ships  detained  in  ' Ruuia  under  the 
orders  of  the  Russian  government  in 
the  year  1800  were  entitled  to  wa^^e!* 

lor 
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for  the  time  during  which  the  ships 
vtere  so  detained.  Beale  ▼.  Tkomptw^ 
B.ASGeo.3.  Page  405 

SENTENCE  OF  CONDEMNATION, 
See  Iksuravcx,  12, 13, 14. 

SERVICE, 
See  Award. 

SET-OFF, 
See  Sbamav's  Waob8,9. 

SHERIFF, 

See  Practice,  7- 
Trespass,  1. 

SHIP'S  REGISTRY, 
See  Eyidsmcr,  i. 

SLANDER, 

See  Pleading,  6. 

1  •  Action  on  the  case  for  saying  of  a 
merchant,  ^  he  has  brought  a  fiitlse 
bill  of  Uding  for  half  the  cargo  (mean- 
in  the  lading  of  a  particular  ship) 
alies^y,''  whereby  he  was  injured  as 
such  merchant,  and  lost  the  confidence 
of  several  persons,  (without  naming 
them,)  was  held  not  maintainable, 
and  judgjmcnt  accordingly  arrested, 
because  the  words  did  noc  of  them* 
selves  impute  any  crime.  Feise  v.  Lm- 
der,  £.  43  Geo.  3.  372 

S«  Although  a  master  be  not  in  general 
bound  to  prove  the  truth  of  a  charac- 
ter given  by  him  to  a  person  applying 
for  the  character  of  bis  servant,  yet  if 
he  officiously  sUte  any  trivial  miscon- 
duct of  the  servant  to  a  former  master 
in  order  to  prevent  him  giving  a  second 
character,  and  then  himself  upon  ap- 
plication for  a  character,  give  the  ser- 
vant a  bad  character,  the  truth  of 
which  he  is  not  able  to  prove,  the  jury 
may  from  these  circumstances  infer 
malice  against  the  master  in  an  action 
against  him  by  the  servant.  Bogtn  v. 
Citftan,  M.  44  Geo.  3.  587 

SLAVE. 

Plaintiff  agreed  to  serve  as  a  seaman  dur- 
ing a  voyage  to  and  from  the  West 
Indies;  on  his  arrival  there  he  was 


claimed  as  a  runaway  slave,  and  de* 
livered  up  to  his  master;  wherevpan 
it  was  agreed  between  4he  Plaintifi^ 
his  master,  and  the  captain,  that  upoa 
payment  of  a  sum  of  money  by  the 
captain  to  the  master,  the  lattdr.should 
manumit  the  Plaintiff,  he  covenanting 
to  serve  the  captain  as  a  seaman  for 
three  years  at  certain  stipulated  wages* 
The  Plaintiff  was  accordingly  manu- 
mitted, and  having  served  the  captain 
upon  the  homeward  voyage,  com- 
menced an  action  against  him  to  r^ 
cover  wages  for  that  voyage  upon  a 
fuantwn  meruit.  Held  that  he  iras 
estopped  by  his  covenant  from  claim* 
ing  more  than  the  sum  stipulated.  WH^ 
Hmtu  V.  Bmwi,  H.  42  Geo.  3.  Page  C9 

STAMPS^ 

See  Post  OyyiCB,  1. 

An  unstamped  banker^s  check, .  post* 
dated,  is  void.  WkUweU  v.  Beaae^/, 
M.  44  Geo.  3.  549 

STATUTE  OF  FRAUDS. 

A.  having  sent  to  B.  a  bale  of  sponge 
under  a  verbal  order  from  the  fatter, 
for  which  lie  charged  lit.  per  pound; 
B,  returned  it,  and  at  the  same  time 
wrote  a  letter  to  A.  stating  that  he  had 
examined  the  sponge,  and  findins  that 
it  was  not  worth  more  than  S.  per 
pound,  he  had  sent  it  back.  Held  that 
.  this  letter  did  not  amount  to  such  an 
acceptance  of  the  goods  as  would  take 
the  case  out  of  the  statute  of  frauds. 
Kent  V.  Hutkinsony  M.  43  Geo.  3.  233 

STATUTES  CITED  or  COM- 
MENTED UPON, 

Hew.  IV. 
4.  c.  18.  (Venue)  581 


Hek.  V. 
].c.5.(AdditioifK) 

Hen.  VIII. 

31.  c.  1.  (Partition) 

32.  c.  32.  (Partition) 

Edw.  VI. 
1.  c.  12.  $.  10.  (Larceny) 
3.  c.  3.  (Larceny) 


396 


380 
ib. 
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«.  e.  4.  (LMetny)  Hgtios 

IS.  e.  7*  (Btnkrapt)  113 

^>--  e.  10.  (Chttfrii  Leim)  $25 

-^  c.  t(k  (dmiTli  hmtm)  KB 
14i  e;  11.  f.  15.  (Choith  Lenet)      926 

18.  r.  11.  (Chttrck  Leasts)  325 

t9*  e.  1 .  (Rectftanqr)  887 

•5.  f .  1  •  (Rattttaiicj)  ib. 

XiftL 
U  6.  16»  (Bankrupt)  1 13 

Cak.  it. 

12..C.  )8. 1^  1.  (Navigation  Act)  35.  6o5 
28*  c.  5. ««  3.  (Larceny)  )08 

tt.  c.  L  4. 7*  (fiweiUrf  Act)  107 

89i  ^  3.  t.  &  (Frauds)  19 

Wiu.  AVd  Maat. 

1.  e.  20.  (Land-Taat)  &U 

3.  c.  9. «.  I.  (Laroftnj)  108 

4.  c.  L  (Laadk'nuc)  C41 
fJJrS.e.  28.  #.  2.  (Navtgatioii  A#t)  ff05 

11 4*  18.  Q.  1.  (Laod-Tax)  641 
e.  8.  (Land-TVix)                 642 

Will.  in. 

8  4r  ^  «•  1 1.  (AMigoiag  Brsach^s)  609 

9  4*  la  c.  15.  «•  ^  (Ar4»itmlioB)     845 
-^  c«44«#.69.  (Hast  India  Coo* 

pauy)  55 

104*  11.  c.  8S^tf.  L  (Laraei^)  9 

18  4- 13.  c.  3. 4. 2.  (Original  Bill)        9 

Akve. 

t.  c.  18.  t.  5.  (Certiorari)  S57 

8.  ^.  1.  (Land-Tax)  641 

4.  c.  16.  t.  1 1.  (Abatement)  397 

«  4.  80,  (Bail  Bond)  822 

9-  c.  83.  (Hadiney  Coaches)  385 

12.  c.  7*  (Larceny)  108 

Geo.  L 
i>.  c.  28.  (Black  Act)  107 

Gxo.  IL 

8.  c.  36.  t.  3.  (Seaman's  Wages)      303 
5.  c.  30.  (Bankrupt)  1 85^  466. 

7.  c.  81.  (Assault  with  intent  to  rob)  107 
T.  c.  88.  (Forgery)  313 

1 8.  c.  26.  lEa4t  l9dm  Company)         55 
19-  c.  32.  (Bankrupt)  237 


IP.  c.  37.  (f miiffMcc)  p^e  84 

8U  <;  4.  Insunuite)  j^ 

S4to  Ct  45.<Larceny)  jo^ 

—  c.  44.  (Notice  of  actioB)  55 1 

Gbo^IIL 

5.  c.  25.  (Post  Oflicc)  316 

7.  c.  50.  (Pott  Ofiic«f)  31 1 

1 0.  c.  83.  (Paving  lUie)  ^33 

— c.  44.  #.  7.  (Hackney  Cosciws)     385 
n .  c.  22.  (Pa? ing  Rate)  1  j  i 

13.  c.  44.  t.  2.  (JBot^  /idlitf CblBMay)  fe 
17.  c.  30.  (Pou  Oflfea)  315 

21.  c.  65.  (Ease  /iw2ui  Coonpaay)  605 
23.  c.  70. «.  Ml  (Notice  of  ActioiO  552 
25.  c.  80.  (Attomics'  Certi£tate)  382 
31.  c.  25. «.  4«  (Btamps)  313. 5^) 

38.  c.  48.  (Masters  in  Chaaeny)  189 
33.  c.  27.  t.  4.  (Insurance)  194 

—  c.  52. 4.  \p\.  {Eni  hidm  Coiniany) 

33.  c.  68.  4.  8.  (Prlie)  36. 26s 

35.  c.  BO.  (Diifdl  CommissioMiv)        75 

—  e.l8L(Priae)  ^ 
87.  e.  73.  (Seaasaa's  WacH)  304 
-^c.  90.t.30.    (AttorMs'  CaHil^ 

ca»)  382 

—  c.  109. 4. 3.  (PHte)  B6 

—  c.  1 18.  (Insdli^nc  Act)  z^ 

—  e.  117.    (£Mf   Indm  OMpaay) 

38.  c,  1«  ».  8.  (Bank  Act)  7 
*-  c.  87.  (Executon)                          aJ 

39.  c.  85.  (Embesslement)  IO6.  SI6. 597 
394*  40.  e.  78.  ( A  ttomiciT  Ctittficaic)  38(> 
41.  e.  70.  (Insolvent  Act)  394 

STOPPAGE  IN  TRANSITU^ 

S49  Uav^  8. 

L  An  naaga  for  catnen  to  retain  goods 
as  a  lien  for  a  gmeial  faidaiice  of  ac- 
coiUkt  between  the«a  aad  i^q  con- 
sigtttes  cannot  afisct  tke  right  of  the 
consignor  to  stop  the  goeda  in  ItwmM. 
(^^ipemiesM  v.  RfrntU^  H.  48  Gee.  3. 

48 
8.  Ma4.  tliat  siieli  a  lien  conld  not  be 
established  even  by  agreement  between 
the  carrier  and  the  consignor.  ib. 

3.  A,  the  genent  agent  in  Ltmdtm  of  B. 
andCo.  a  liouse  atKirit^  with  power 
to  export  for  th^m  to  vodtk  markais  as 

be 


roiMCIf AL  Maiters. 


%be  tuiiMof  B.  and  Co.  of  C.  at  Mmt- 
^dkmiett  and  directed  tken  to  be  twit  to 
JD.  a  packer  in  iM^dm.    AlUiV  tbeir 
«ivrif at  A.  bad  looM  ef  tbe  goods  uo- 
pWked  and  setil away,  and  Ibe  rmain* 
der  repacked*     Newt  then  arrived  of 
the  failure  of  B.  and  Co.    field  that 
the  goods  in  D/s  bands  were  no  longer 
«fi  trmuiti,  and  thai  C  tberelMe  had 
no  right  to  stop  tbem.  Leedlf  ▼•  ^rigktf 
U.  43  Geo.  3.  Page  320 

.  On  the  l6ck  of  U^utk  1802,  goods 
were  forwarded  from  MmokmHr^  %d* 
dressed  to  A.  at  tbe  BuU-mi-ibutk 
Inn,  London^  in  consequence  of  a  pre* 
vious  order  from  him*  On  the  23d  of 
the  same  month  the  goods  were  sent  to 
tbe  Defendant^  bowe  as  the  packer 
of  A.^  the  latter  havipg  given  no  di* 
irection  at  the  BuU-andJooutk  Inn  re- 
specting the  particular  goods ;  but  hav-^ 
ing given  it  genera)  order  thai  all  goods 
addressed  to  him  should  be  sent  to  tbe 
Defendant,  A.  having  no  warehouse  of 
his  own.  On  tbe  11th  of  March^  A. 
coinroitted  en  net  of  bmikruptcy. 
When  the  goods  arrived  at  the  De- 
fendant's, they  were  booked  to  tbe  ac- 
count of  ^.,  and  the  Defendant  not 
knowing  of  Ah  bankruptcy,  unpacked 
the  go^s  to  ascertain  the  contents. 
On  the  31st  of  March  the  goods  were 
claimed  by  tbe  consignees,  and  on  tbe 
day  after  by  the  assignees  of  ^.  against 
whom  a  commission  had  been  taken 
out.  Held  that  the  trmuitut  of  the 
goods  was  at  an  end  when  they  arrived 
at  the  Defendant's  house,  and  conse- 
quently, that  the  PlaintiA,  as  the 
assignees  of  A.^  were  entitled  to  re- 
cover them  in  an  action  of  trover. 
Scott  V.  PtttUf  T.  40  Geo.  3.  569 

SURRENDER, 
See  Practice,  13. 

T 

TENANT-RIGHT  ESTATES. 
See  Paatitioit,  1. 

TENDER, 
See  Pleadino,  9- 


TTTLfi, 

See  BAlrxnrtT,  9« 

MolTBT  BAD  Airi>  mscsim,  t,  f. 

TRADE, 
iSre  Bahs  wn.  % 

LU^VCK,  1. 

TRESPASS. 

1 .  Semb.  that  a  sheriff's  oiBcer  acting  un- 

.  der  civil  procc«s»inAy  justify  breaking 

tbe   inner  dopr  of  the  Defendant's 

house,  though  be  be  nol  Ibetvin  at  tbe 

time.  Kafc#e  v.  B«KfM,  IT.  43  Oeo.  3. 

Pa8ef23 

{«  Bm  hi  such  ease  tbe  ofleer  must  tint 

4lemand  admitlaiice,  ib. 

TRULL. 

tf  a  DefendMt  die  M  the  nifhi  Mens 
tbe  trial  «f  a  cnnsa  at  tbosittiAgii  in 
tttm  %  verdkl  ebiliUMd  in  anck  esiniie, 
mA  the  judgOMiKt  altered  iip»  theraou 
«ill  be  set  aside  upon  -nppooitiosi  to 
the  Cwft«  Ttfjuhr  v.  Hmnit,  M. 
44G«e.d.  M» 

TRUST, 
&e  BAii<:m«»T0V« 

U 

UNIVERSITIES, 
See  Land-Tax,  1. 

USURPATION, 
See  QvAEB  Impkdit,  1. 

USURY, 
S$€  Aicnvpn  nuT,  S. 

1.  The  grantor  of  an,  annuity  having 
agreed  with  the  grantee  to  redeem, 
drew  a  bill  of  exchange  for  ^,000/.  at 
three  years,  which  the  grantee 
discounted  in  the  following  manner : 
be  took  4,083/1  6s.  8.  as  the  amount 
of  the  purchase  money  and  arrears* 
advanced  i66L  13«.  4df.  to  the  grantor 
in  cash,  and  took  730/.  as  interest  for 
3  yean  upon  5,000/.  Held  tbat.the 
transaction  was  usurious.  Sir  Ckarhe 
Monk  V.  MtKrtind^^  E.  49  Geo.  3. 

114 
3.  if 
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S.  If  more  thftn  legd  intemt  be.  tdken 
for  forbearauce  on  a  note  given  to  A, 
by  B.  as  a  collateral  security  for  money 
lent  to  C^  such  money  is  well  described 
to  be  forbearance  of  money  lent  by  the 
Defendant  to  B.  Bimmni  qm  tarn  v. 
Poafmi,  H.  43  Geo,  $.  Page  343 


YARlXNeE, 

Set  PtKADlVO,^. 

U  a  bill  drawn  by  Join  Crimck  be  de- 
clared upon  as  drawn  by  John  Couch 
the  variance  is  fatal*  IVkitmeii  y. 
Bemieit,M.4^0ef>.5.  559 

VENDOR  AMD  VENDEE. 

1.  Delivery  of  goods  by  the  vendor  on 
behalf  of  the  vendee  to  a  carrier  not 
named  by  the  vendee  is  a  delivery  to 
the  vendee.  DuUoh  v.- SolommuoM^ 
M.UOeo.5.  582 

2.  A.  delivered  goods  under  the  value'  of 
40f .  to  a  carrier  in  Londoitj  pursuanl  to 
an  order  from  B.  resident  iti,  Leicester' 
ehire^  and  received  the  goods  in  the 
latter  county.     Held  that  no  action 


for  die  goods  coald  be 
fSbie  county  cottrt  oiLeiceeiaeMnt  sb: 
that  the  Court  of  CoBuaon  Plees  there- 
fore  could  pot  stay  prooeeJiiigi  is  si 
action  commenced  in  that  ooiut.  Em- 
.  vo0tf  v.jLei^er,if.44Gco.3.^ge6l7 

VENUE, 

See  IvDiCTisisii' .  2. 
Pkactici^  2, 3.  22. 

VSVI^RAIID  VBVOfiX^2. 

VERDICT. 

See  PtVADiHGy  10. 
Trial,  I. 


•i 


w 


WAGES^v 

Ae  IkAMAK's  Wages. 
Slavb»1. 

WARRANT  OF  ATTORNEV 

See  Barov  ahd  Fems,  1»  2. 
Practice,  18, 19. 

WRIT  OF  ENQUIRT, 
See  Practice*]. 
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